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ADVERTISEMENT 

TO 

THIRD  EDITION. 


Turn,  Seddnd  Edition  cf  this  tVottc  ^as  pubtishett  in  the  yeat 
1805.  In  the  present  Edition,  the  Editor  has  emkavoured  to 
make  tuck  corrections  and  additions  as  have  been  rendered  ne^ 
ixfsary  by  the  decisions  pronounced  since  that  tiine ;  hut  as  he 
did  not  ^consider  hintself  entitled  to  mttke  any  alterolion  on  tlie 
text,  or  geheral  arrangement  ijf  the  Book,  the  additional  matter 
has  been  confined  exclusively  to  thejbot  notes,  ^he  t^t  remains 
at  before,  except  that  some  obvious  verbal  inaccuracies  have  been 
^cohrrecied,  and  the  rejerehces  to  authorities,  and  tlie  details  qf. 
scnne  of  the  cases,  have  been  thrown  into  ilie  notes. 

This  Edkiak  wiU  be  found  to  contain  references  to  upwards 
of  two  hundred  additional  cases,  many  of  them  prior  in  date  to 
Ihe  pubUcation  ^f  the  former  Editions,  in  Mich  they  appear  t& 
have  been  omitted.  Cafe  has  been  taken  to  make  these  r^erencts 
with  accuracy  ;  and  it  has  been  thought  proper  to  refer  to  report- 
ed  cases,  nd  only  as  they  stand  in  ihe  original  VoUections  ofDe- 
'cisions,  but  also  by  reference  to  Mr,  Morrison's  Dictionary, 
Some  additional  forms  of  the  lease  and  heads  of  clauses  will  bt 
found  ifi  the  Appetidix. 

The  Editor  is  aware  ikat  this  atterhptis  attended  with  consid^ 
erable  Responsibility;  and  although  Ihe  additions  which  Jiave  been 
made  are  almost  invc^riably  supported,  either  hy  the  decision^ 
xfthe  Court  of  Session^  or  by  approved  authorities  in  Scots  law, 
yet,  should  it  happen, ,  ihcU  in  some  instances  these  authorities 
have  been  misapprehended  or  misapplied,  or  should  omissions  be 
discovered,  he  trustss^^  thai  his  inexperience,  and  the  difficulty  of 
ihe  task,  will  entitle  kirn  to  some  indulgence^ 

W  B. 
Edinburgh,  Sept.  1820* 
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PBEFACU. 


The  relative  situation  of  landlord  and 
tenant  has  undergone  a  very  material 
change.  Anciently  the  lease  was  more  an 
agreement  for  mutual  protection  and  de- 
fence, than  an  agricultural  contract;  its 
principal  use  was  to  express  the  consent  of 
the  proprietor  that  the  tenant  should  have 
possession  of  his  land :  and  instead  of  a 
mutual  deed  binding  on  both  parties,  it 
was  a  mere  grant  to  the  tenant,  whose  ac- 
ceptance was  never  doubted,  /  The  tenant 
of  those  days  had  no  capital  to  employ ; 
the  trifling  improvements  he  was  able  to 
make  were  insufficient  to  give  importance 
to  his  rights ;  and,  in  these  circumstances, 
it  is  no  inatter  of  surprise  that  the  disposal 
or  alienation  of  his  right  to  possess  the  land 
should  have  been  denied  to  him. 

The  modern  contract  of  lease  is  very  dif- 
ferent. The  tenant,  bringing  with  him  ca- 
pital, skill,  and  industry,  concerts  with  the 
proprietor  a  plan  of  operations  from  which 
a  profit  is  to  arise,  the  subject  of  fair  divi* 
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sion  between  them,  in  proportion  to  the 
contributions  of  each.  The  interest  of  the 
tenant,  under  such  an  arrangement,  is  very 
different  from  that  of  the  tenant  under  the 
old  lease ;  and  sound  policy  concurs  with 
individual  justice  in  securing  to  him  the 
rights,  and  powers,  and  privileges  for  which 
he  stipulates,  as  well  as  in  holding  him 
bound  to  fulfil  the  engagements  which  he 
undertakes. 

Many  of  the  decisions,  by  which  the  le» 
gal  rights  arising  from  the  lease  have  been 
established,  were  pronounced  under  impres- 
sions so  different  from  those  of  the  present 
day,  that  they  scarcely  can  be  expected  to 
quadrate  with  the  nature  of  the  modern 
contract.  But  the  parties  to  a  contract  are, 
to  a  certain  extent,  their  own  legislators, 
and  the  lease  must,  in  its  daily  renewals, 
receive  new  forms  and  fresh  powers,  suffix 
cient  to  work  off  whatever  experience  may 
prove  to  be  hurtful  or  inconsistent  with  its 
nature.  Fortunately  for  this  country,  the 
lease  has  never  been  entangled  w,ith  our 
land  rights,  nor  complicated  with  any  other 
branch  of  our  conveyancing.  It  has  not, 
as  in  England,  been  used  as  a  method  of 
permanently  transferring  land,  or  of  secur^ 
ing  the  provisions  in  marriage  contracts,  or 
in  family  settlements.     The  lease  is>  with 


tts,  a  contract  relating  only  to  the  tempo- 
rary possession  of  land;  the  regulations  it 
<;ontains  are  directed  to  the  purposes  of 
agriculture  alone ;  and  in  the  modification 
of  its  conditions,  or  the  interpretation'  of 
its  terms,  there  can  be  no  restraint  from  an 
apprehension  of  danger  to  any  other  de- 
partment of  the  law.  It  is  of  infinite  im- 
portance, too,  that  a  deed  so  necessary  to 
^  the  increasing  riches  and  prosperity  of  the 
country,  can  in  no  shape  be  affected  by 
any  political  arrangements. 

At  the  point  of  improvement  to  which 
the  lease  has  attained,  and  at  a  period 
when  every  exertion  is  making  to  promote 
the  improvement  of  agriculture,  an  attempt 
to  explain  that  contract,  on  the  faith  of 
•which  every  valuable  agricultural  exertion 
must  in  a  great  measure  depend — ^to 
tshow  the  effect  of  the  common  stipula<* 
tions — the  rights  resulting  from  the  condi- 
tions of  the  lease,  or  enjoyed  by  both  par- 
ties at  common  law,  cannot  be  wholly  un- 
interesting, nor  without  its  use.  • 

1^  arranging  and  modelling  the  terms  of 
the  lease,  in  such  a  manner  as  to  counter- 
act the  operation  of  the  old  ppinions,  and 
in  adapting  it  to  the  various  purposes  to 
which  this  contract  may  be  turned,  aknow-» 
ledge  pot  merely  of  law  and  of  fotms  isi 
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required,  but  an  acquaintance  also  with  th^ 
practipe  and  principles  of  agriculture.  It 
is  from  the  union  of  these  that  this  contract 
i$  to  be  improved  to  (he  utmost,  and  to  ac*- 
quire  its  full  and  natural  powers.  In  these 
objects,  the  ir^terest  of  the  landlord  are 
combined  with  tho^e  of  the  tenant,  since 
none  of  the  consequences  resulting  frona 
this  contract  can  seriously  affect  one  of  the 
parties,  without  being  felt  by  the  other: 
no  permanent  cause  of  loss  can  affect  the 
tenant,  that  will  not  reach  also  to  the  land- 
lord ;  no  permanent  advantage  can  be  se- 
cured to  the  tenant,  of  which  the  landlord 
lyill  not  enjoy  his  full  share. 

I  SBALL  have  the  comfort  of  thinking 
that  I  have  not  laboured  in  vain,  if,,  in  the 
following  pages,  1  have  been  so  fortunate 
as  to*  convey  to  those  who  are  better  ac- 
quainted with  agriculture  than  with  law,  a 
plear  notion  of  the  legal  rights  of  landlord 
and  tenant,  and  such  views  of  the  various 
points  to  which,  at  entering  into  a  lease, 
the  attention  of  tlie  parties  should  be  turn- 
ed, as  may  enable  them,  with  confidence 
and  discrimination  (surejy  not  unattain- 
able in  a  matter  of  plain  common  sense), 
to  direct  the  proper  conditions  and  stipu- 
lations of*  the  contract. 

Edinburgh^  Nov.  1805. 
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OF  LEASES. 


The  object  of  this  Work  is  to  «iq^lam  tbe  natiiM 
of  dMit  oontract  iifitiveen  iaadlord  and  tenant,  by 
nthaA  the  tenporatf  use  «ad  posaenon  of  land 
is  given  for  a  yearly  rent.  With  this  view,  I 
shall  endeavour  to  giye  some  notion  of  the  his- 
tory of  this  deed,  and  to  bring  fully  before  the 
reader,  whatever  relates  to  its  constitution — ^the 
rights  which  arise  from  it — and  the  actions  by 
which  those  rights  are  to  be  enforced:  in  treat- 
ing of  thi9  subject,  I  shall  observe  the  follow- 
ing arrangement: 

I.  I  thall  ^ve  eome  acooatit  of  the  progress 
of  the  lease,  prior  to  the  period  at  which  it  ap- 
pears in  the  authorities  of  our  law. 

II.  I  fiball  consider  the  statutary  ajid  otheir 
leqioisites  by  which  the  lease  is  affected. 

III.  [  shaH  (ihen  endeavour,  in  a  eoMimentary 

•a  the  form  of  the  lease,  to  explimi  ^  nature  dT 

the  coateact,  wit^  all  the  variety  of  regulations 

aad  ^on^ioM  wliieb  the  Views  of  landtofds  and 

temMs,  ike  peculiarities  ^  their  «itua1ion,  or  the 

state  and  condition  of  the  farm  may  requSar ^ 

B 
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IV.  .  I  shall  conclude  this  part  of  the  subject 
with  an  inquiry  into  the  effect  which,  in  various 
circumstanceiSi,  is  given  to  verbal  or  informal  leases. 

V.  Proceeding  then  to  th^  rights  arising  from 
the  lease,  I  shall  endeavour  to  explain  the  differ- 
ent interests  of  the  landlord  and  tenant. 

VI.  The  means  by  which  the  tenant's  right 
may  be  transferred  to  purchasers  or  creditors. 
And, 

VII.  The  rules  of  succession  by  which  it  de^ 
scends  to  his  heirs. 

VIII.  The  treatise  will  properly  be  concluded 
with  a  discussion  of  the  fivma  of  actions  compe* 
tent  to  either  party.  ' 


CHAP.    L 


OF  THE  ANCIENT  STATE  OF  THE  LEASE. 


It  has  generally  been  supposed  that  the  connec- 
tion between  landlord  and  tenant  has  gradually 
improved,  from  that  between  master  and  slave, 
to  a  state  pf  total  independence,  and  of  mutual 
interest  in  th^  soil;  and  much  ingenuity  has  been 
displayed  in  tr^ng  this  progress,  and  explaining 
the  motives  by  which  the  parties  may  be  suppos- 
ed to  have  been  actuated. 
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This  notioB  has  been  illustrated  by  Lord 
KaimS)  with  his  usual  ingenuity.  Assuming, 
as  the  basis  of  his  hypothesis,  a  state  of  slavery^ 
in  which  he  supposes  the  husbandman  to  have 
been  originally  plaeed,  he  has,  by  a  train  of  sup- 
positions, so  natural,  and  so  well  connected,  that 
tiliey  almost  win  our  assent,  attempted  to  lead  us 
down  from  the  first  dawn  of  this  connection,  to 
the  appearance  which  the  modem  contract  of  lease 
has  assumed** 

But  if  we  investigate  the  history  of  the  lease^ 
by  an  examination  of  the  records  and  monuments 
of  the  middle  ages^  we  shall  discover  facts,  not 
indeed  disposed  in  that  harmonious  order  to  which 
theory  owes  so  much  of  its  charm,  but  compen- 
1 -       ■    ■     »■■...■-■>  ■   , 

*  "-Lands  originally  were  occupied  by  bondmen,  who  were  tlie 
property  of  the  landlord,  and  cdntequently'were  not  capable  to  bold 
any  property  of  their  own ;  but  such  persons  who  had  no  interett 
to  be  industrious,  and  who  were  under  no  compulsion  when  not 
under  the  eye  of  their  master,  were  generally  lazy,  and  always  care* 
kiB.  This  made  it  eligible  to  have  a  free  man  to  manage  the  farm, 
who,  probably  at  first,  got  some  acres  set  apart  to  him  for  his  main-* 
tenance  and  wages.  But  this  not  being  a  sufficient  spur  to  industry, 
it  was  found  a  salutary  measure  to  assume  this  man  as  a  partner,  by 
eommunieating  to  him  aproportioii  of  the  product,  in  place  ^ 
wages,  by  whidi  he  came  to  manage  for  his. own  interest,  as  well  as 
that  of  ms  inaster.  The  next  step  had  still  a  better  e£^t,  entitling 
the  inaster  to  a  yeady  quantity  certain,  and  the  overplus  to  remain 
with  the  servant  By  this  contract,  the  benefit  of  the  servant's  in- 
dustry aceresced  wholly  to  himself,  and  his  indolence  or  ignorance 
hurt  himself  alone.  One  further  step  was  necessary  to  bring  this 
contract  to  ita  due  perfection,  which  is,  to  give  the  servant  a  lease 
tar  years,  without  which  he  is  not  secure  that  his  industry  will  turn 
to  his  own  profit.  By  a  contract  in  these  terms  he  acquired  the  name 
of  tenmt,  because  he  was  entitled  to  hold  the  possession  for  years 
certain."    Kaims  Wit,  Law  Trac.  Securities  on  land,  ^c. 


4  ANCIENT  8TAT£  OF  THE  LEASK. 

satiilg  ibr  the  waat,  by  the  Sfttisfactory  nature  of 
tbe  evidfif&ce,  by  which  they  are  sapperted,  aoi 
leadiog  to  a  6<mdusiMi  totally  4iffa?eat  fiom  that 
to  which  Lord  Kaisas  has  ooiBe. 

Thk  mqulry  naturally  leads  us  ta  examine  m 
what  manna;  land  was  possessed,  durmg  that  pe^^ 
riod  in  which  we  are  taught  to  bdie««  that  nd^ 
other  orders  of  Aien  existed  but  those  of  soldier 
and  slave.  On  the  irruption  of  the  Barbarians^ 
the  Provineisds  wi^e  not  entirefy  dispossessed; 
part  of  their  pri^erty  was  preserred  to  tham; 
they  were  permitted  to  •choose  whether  they  wwdd 
Mve  under  the  Roman  law»  or  under  the  law  of 
the^  conquerors;  hence  the  manners  and  custoiM^ 
and  deeds  and  laws  t)f  the  enquirer  would  be  com- 
municated  to  the  new  proprietors.^ 

The  conquerors,  in  their  new  seatSr  preserved 
their  original  manners;  and  those  basids  of  fidt^id^ 
and  d^endants,  which  form  so  pecuMar  a  traft 
in  their  history,  still  continued  to  surround  the 
chief  To  those  friends  beneficiary  grants  were 
given  t  though  this  was  not  universally  the  ease,, 
the  connection  between  the  chief  and  the  re-^ 
taina:  subsisting,  in  many  instances,  without  tibe 
intarention  of  land.    Tliose  bene^ciary  grants 

*  See  the  title  8ok9  la  the  Glomabibs — ^Hie  Asbb'  neMA^ir 
seems  to  think  that  th»  nde  was  not  f(^wed  by  the  Fraiifis>  yet 
he  relies  ou  a  law  which  affinrds  evidence  that  the  Fhyvindids  wero 
permitted  to  retain  property  and  to  bear  rank.  FurUier,  it  ai^wara 
from  the  deeds  of  thoae  times,  as  well  as  ftom  an  ofdinanee  of  CltHL 
II.  art.  4.  that  the  Franos  reftained  their  kws^  and  of  0Qiii;Be  the 
forms  of  their  deeds,  in  the  niidst  of  their  c«nqueroK9. 
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:sre  not  to  be  con&UBded  with  the  aUodial  proper- 
ty in  the  nation,  nor  viith  the.fiefs  which  took  their 
rise  at^  fniheequcnt  period,  yd  the  progress  of  this 
peo^^e:  They  were  jightg  verocaUe  at  the  plea-> 
stae  ei  the  grantei,  or  they  endured  fx  the  life 
of  the  recevrer  only;  and  -the  return  <s<»in$ted  in 
services  to  he  pei^imed  in  the  field,  4xt  in  the 
HaQ  of  the  Clne^  or  in  rents  payable  in  eom, 
or  in  cattle,  or  in  the  performance  of  agrionltural 
«rvice8,* 

To  form  m  jnst  notion  of  a  Roman  province 
after  the  inruiMion  of  the  Barbarians,  we  must 
conceive  the  temtory  to  have  been  divided  amongst 
the  oonqnerors  and  the  conquered:  the  whole  Ibrm-^ 
ing  what  has  been  called  allodial  property,  with 
the  exception  of  those  grants,  which  were  made 
by  the  chiefs  to  thcar  dependants,  termed  benefi- 
ciary rights,  and  held  at  the  wiB  of  the  grantors. 
Under  such  circumstances,  the  lease  must  have 
been  comnum  among  the  ancient  inhabitants^ 
while  the  wants  of  the  new  possesscnrs,  and  their 
ignorance  of  i^ricukure,  must  have  rendered  that 
contract  equally  aoc^table  to  them. 


*  Hie  opfaiion  that  tlie  connection  between  the  duef  and  the 
MUiner  sttbftiste4  tdthout  the  intervention  of  land^  is  held  by  Mon^ 
TESduiBUj  sa  well  as  by  an  author^  who^  resting  his  opinion  on  the 
evidence  of  laws  and  deeds^  is  entitled  to  the  highest  credit— Mu- 
Ai:TOBi,  p.  64g«  B.  pL  53t*  D^^For  tiie  nature  of  the  original  bene- 
fidory  ri^ts^  see  Mably,  1^  1.  ch.  6.  p.  163 ;  Muratobi>  p. 
154,  A.  and  for  the  existence  of  allodial  property  we  may  have  re- 
course to -a  Charter  of  Chables  the  Gross^  A.  D.  887.— Leo. 
Coif  BAP«  I.  A.  D.  1037,  and  to  Mubatobi^  p.  636,  D. 
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That  lands  at  this  time,  and  even  at  a  later 
period,  after  the  beneficiary  rights  had  changed 
their  nature,  and  from  temporary,  had  become 
permanent  rights  to  land,  were  held  for  the  pay* 
ment  of  rent,  is  established  by  the  deeds,  of  those 
days,  particularly  by  the  leases  of  Church  lands. 
The  property  of  the  church  had  become  immense, 
from  the  powerful  influence  which  the  clergy  had 
acquired  over  the  minds  of  men.  This  influence 
they  owed  to  the  doctrines  of  purgatory  and  oi 
atonement,  and  to  the  belief  so  carefully  inculcat- 
ed, that  the  termination  of  all  things  was  at  hand. 
The  property  which,  by  such  means,  was  thrown 
into  the  possession  of  the  church,  was  given  out 
on  Ijease  for  payment  of  rent.  There  were  also 
other  means  by  which  the  property  of  the  church 
was  increased.  The  clergy  possessed  privileges 
and  immunities  which  extended  to  their  vassals 
and  dependants,  and  yielded  a  sanctuary,  to  which 
the  less  waxlike,  or  less  powerful  proprietors  fled 
for  safety,  resigning  their  prq>erty  into  the  hands 
of  the  church,  and  receiving  it  back  on  payment 
of  rent,  higher  or  lower,  according  to  circumstan-r 
ces;  '^  Alibi  monui  (says  Muratori)  rursus  heic 
^'  repetendum  censeo,  fiiisse  olim  complures,  qui 
^^  ut  publicis  oneribus  se  suaque  eximerent,  sacris 
"  locis  bona  sua  lar^ebantur  eaque  continuo  ab 
'^  ipsis  sub  tenuissimo  censu  in  Smphyteusim  re- 
*^  cipiebant."  The  deed  by  which  this  was  accom* 
plished,  was  termed  precaria,*  prestaria,  libellum, 

*  ■!  I  »  I  ■  ■  I  I  I  ^ 

*  I  shal)  give  the  form  of  the  Precaria  from  Du  Cange.  *'  Consue^ 
!*  |adp  et  Justitia  Bcclesiastica  est^  ut  qui  res  suaa  et  ftcultates  sua^ 
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or  locatio.  There  are  no  examples  of  such  deeds  in 
the  reoords  of  this  country,  hut  there  are  vestiges 
in  our  acts  of  Parliament,  which  j^rove  that  imch 
deeds  were  actually  in  use — thus,  hy  the  statutes 
of  Robert  I.  c.  1.  ^  1.  it  is  enacted,  *'  That  it 
is  not  leisome  to  ^ve  land  to  any  Religious  * 
House,  and  diereafter  to  take  it  back  againe 
to  be  halden  of  the  samine  Religious  House.** 
$  SL  ^  It  is  not  leisome  to  anie  Religious  House 
^  to  receive  anie  lands  in  sic  an  manner  frae  anie 
^*  man,  and  to  give  the  samine  back  again,  to  be 
**  halden  of  them,  be  him  quha  gave  them.**  These 
enactments  obviously  relate  to  deeds  similar  to 
those  whidb  were  in  use  on  the  Continent,  and 
they  prove  that  the  forms  of  conveyancing  observed 
by  the  Church,  were  the  same  in  all  the  coun- 
tdes  of  Emfope. 


ft 
ft 


'Tteo  serviBqne^iuis  oontulerit^  et  aliquid,  quod  pOBtulaverit^ 
**  utionabilkcr  ad  invicem  de  rebus  Ecdesis  conferat  Ideo  Ego 
"  Bamoiniu  Aicbiepiscopas  Eodesw  ViennensiSy  una  cum  Saoer* 
*^  dodbus  ec  Ckrlcit  ^jivdein  sanetc  matris  £cclefrie>  conoedixnus 
**  tibi  Bandoioo  et  uxori  tue  Raingardi  eandera  colonicam^  quam 
per  instnimenta  cartaram  Eoelesie  S.  Mauridi  contulistit,  que 
esl  sita,  '&c.  Et  jtfO  hac  tarn  ^ia  oorsolatione  et  grata  devotione 
ccmeedimus  Tobis  ex  rebus  S.  Maiirieii  vel  S.  Symphoriani  prsesta- 
"  tkme  beneficii  in  inadrata  maosos  vestitos  duos^  et  absos  13.  ut 
"  fiidatis  ex  bis  omnibufi  diebua  vite  veatnie  quicquid  Yobis  juste 
''  et  rationabiliter  ▼isum  fuerit.  £a  tamen  conditaoue,  ut  easdein 
'*  res  ediilcetiB  et  mdiaretis  atque  excdatis^  et  annis  singulis  festi- 
"  vitttte  S.  Mauricii  in  vestitura  medium  flrumenti  et  medium  vini 
"  Kinistris  &  Mauricii  persolvere  studeatis:  et  post  discesfum 
"  higus  yritm  vestrum,  absque  alicujus  oontradictione  prsedicts  res^ 
"  et  qlias  de  jure  nostro  Eoelesie  traditis^  et  easdem  quas  £cclesii9 
"  yobis  con&rt,  Soncti  Mauricii  Eodesia  recipere  valeat/'  &c. 
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It  would  be  idle  to  eftlev  mmwlely  lAto  Ihe 
fmiis  of  th€fie  deedfli  I  sball  eontent  mywif  witli 
observing!  that  they  agree  in  the  fofiowiBg  partis 
ou]ar»:*  1.  That  the  landi  are  given  out  hf 
the  Chureh  to  be  occujiied  by  a  peison  who  1a 
genial  has  a  teiQQfporary  right  011I7.  S«  That  the 
sul^'^t  mxieX  be  properly  oeeupied^  and  regidatljr 
laboured.  3*  That  a  rent  ia  payable  aKaUally  by  the 
possesaor;  and  lastiy^  That  the  pooreasidn  of  ikA 
tenant  is  dedaared  to  depend  on  the  r^falav  pay* 
ment  of  the  rent  The  deeds  sqvpeac  in  the  liurm 
of  a  chattesr;  raid  they  are  gsanted  by  the  projirie^ 
tot  to  the  person  who  il  to  poaseas.  The  ok 
durance  and  nature  of  the  right  b  ezprttsed,  and 
the  i«nts  or  senriees  to  be  performed  are  eBumer^ 
ated.  f  To  this  the  proprietor  trusted  for  the  per* 
formance^  of  the  obligation  on  the  tcmant,,  and 


*   See  MuRATo&i^  Dissert,  ilmo.-— BioNOKiufl's  Notes  on 
MarcttlftuH-find  Do  CAifos. 

t  These  reddenda  bear  a  stnmg  NsemUanoe  tn  tibc  toddenda 
of  the  dwrtev  of  wycb  Muratori  lakes  nolioe.  AAer  renuBldli^ 
that  in  f^dal  grants^  a  small  aasaal  tribute  is  iaqposed  in  efldntoe 
of  the  vassalage,  as  a  pair  of  spun,  a  hawk,  or  hawk^bell,  le  |io« 
ceeds  in  these  words :  ^'  Kon  disaimiles  ftierasit  interdinn  eemns 
^*  Emphyteumbos  impositi^  tM  quad  al^oid  l^p&di  quandoqnie  ia  iis 
'^  pnescribendis  immiscebatur;^  he  then  giTSa  hislancea  0^  tibese 
reddeiida>  of  which  I  shall  insert  one  or  two  as  eaanples.  '*  Bon- 
'^  onie  empliTteiisis  a  nonachis  Benedfietinis  Sancti  Prsciili  con« 
*'  stitttta^  pro  Censtt  ftrmum  capponis  cocti  nddebat;  hoo  est>  annis 
*^  singulis  sftlto  dfe  ad  mensam  Abbatii  Emphytcato  aooedsfcat,  oqp- 
^^  ^em  e  ftviFenti  af«a  traotam  et  doaliii  potmis  indnsuA  dsAr* 
'^  ens  qnem  exinde  detegebat^  ita  ut  demvm  tanas  asoenderee  ; 
"  ^uo  pa«eto  ille  aMbat>  f^euhim  ipram  vspanmi,  et  satis  soo 
'*  nranere  flimitus."  Another  is  mentioned  in  tisese  wwrds,  **  T^iina 
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i&ere  are  still  preserved  ancient  decrees^  by  which 
it  appears  tliat  the  Judges  reduced  the  r^ht  ef 
the  tenant  where  he  appeazed  to  have  wasted  tha 
gtoimd,  or  to  have  infringed  the  conditions  of  the 
right.* 

That  the  form  of  the  lease  was  known  in  an- 
cient Ganl^  while  a  Roman  provmo^  will  not  be. 
denied.     That  this  contract  was  retained  by  the 
Church  Comrts^  will  also  be  admitted;  and  it  is 


d,  id  oBiu  ineiimbi^  Ut  ad  cob  arborem  Mqalem  t  de£srat  (noi 
majo  appellamus,  in  quo  reliquias  adhuc  oendmus  Geleberrime 
**  apud  Etfanicos  festivitatls  coi  majtmitf  nomen)  non  poncia  tenua 
^  omataui^  atncxia  tribsi  picb  finementia.  Si  istft  abonant  Em« 
'^  pUyteuto  a  bemeflcti  poaiefisione  statuo  decident  Quave  opus  est 
''  terrain  in  apnco  positam  diligenter  excolere,  eamque  adbibere 
"  curam^  ne  umqnam  eo  die  spies  tridti  desiderentor.**  In  thia 
lliere  seems  tobaye  besa  some  ol^ect,  and  the  attention  dP  the  te* 
nant  would  aatunlly  be  turned  to  the  cultiTation  of  his  fields.  But 
I  shall  add  one  more^  as  a  strange  instance  of  the  whim  and  Tanity 
of  thoie  ttme&  *^  Ruralem  quamdam  conlhitemita  tem  nesdo  quia 
**  saoerdoa  heredem  fSd  institoit,  ea  conditioile  a4iecta,  ut  efl%iem 
''  auem  in  tabula  pictam  perpetuo  ibi  custodirent^  Annis  singulis 
recurente  stato  die,  qms  est  sigilUtim^  nomine  et  cognomine  ex« 
pressOf  aodales  eos  in  aula  congregates  interrogaie,  ad  adsint.  In« 
terrqgandufl  quoque  est  idem  Presbyter,  tamdiu  postremo  &t» 
''fimetus.  Tunc  ex  adstantibus  unus  respondet :  nonadest.  quai 
"  audiens  alter,  in  hec  verba  erumpit ;  quare  non  adest  9  En  U* 
*'  lum :  Inspiciie  ;  et  pictam  in  tabelk  ^us  fiudem  ostendit." 


*  I  give  in  the  Appendix,  an  example  of  a  decree  of  this  kind. 

f  Majoma  festnm  qnod  stimaiis  inipentis,  conviviis  et  8pectacttli% 
iwque  indCcoris  ac  procacis  Hceotiaa  celebrabattir.  quodqae  primo  ab 
ArewJio  totoratani  <tea  rSBtituUim)  ea  condiiione,  ut  bonestaset  vere* 
cuodia  servaretttr,  deinda  trieonio  post,  et  qnod  exourrit,  prorsus  pro* 
bibitum.     Du  Cang«. 

Maius  arbor  maialU,  sea  qufis  pritto  die  Maii  mensis  erigi  solel  i» 
cenpitit  vdi  ad  adss  mag natav,  nostris  JUity*    O^  Coage. 
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obvious,  that  the  forms  of  the  Church  were,  in  all 
its  estabUshments.  the   same;   it.  conveyancers 
were  educated  in  the  same  school.     Besides,  our 
ancient  law  proves  that  the  resignatioa  of  proper- 
ty  in  favour  of  the  Church,  to  be  received  back  on 
lease,  was  as  prevalent  here  as  on  the  Continent. 
But  an  idea  has  been  entertained,  that  anciently 
the  cultivation  of  the  ground  was  carried  on  by 
slaves  onIy-*-It  is  no  doubt  true,  that  slavery  ex* 
isted,  but  it  is  equally  certain,  that  there  were 
also  free  men^^  by  whom  the  land  was  labour-* 
ed — On  this  point,  a  few  remarks  may  be  offered. 
The  labour  of  the  Romans  was  carried  on  by 
slaves,   slavery  was  also  known  to  the  ancient 
Germans,  as  we  learn  from  Tacitus,    «  Servis  non 
in  nostrum  morem  descriptis  per  familiam  mi- 
nisteriis  utuntur.  suam  quisque    sedem,   suos 
penates  regit:  fnimeuti  modum  dominus,  aut 
pecoris,  aut  vestis,  vel  colono  injungit;  et  servua 
^  hactenus  paret"     Tacitus  is  thought  to  have 
described  a  class  of  men  holding  the  place  of  the 
adscripti  glebffi  of  latter  times;  for  Du  Cange  ob- 
serves,   *^  qnibus  quidem  verbis  satis  designantur 
ejusmodi  servi  quos  adscriptitios  glebae  vocabant 
quales  ferme  Aiere  apud  nostros,  qui  servorum 
"  nomine  censebantur,'* 

Those  slaves  were  anciently  distinguished  by 
different  names,  as  Originarii,  Capitales,  Nativi. — 
Originarii,  we  are  told  by  Du  Cange  were  Servi 
glebae  adicti,  adscriptitii,  a  prima  origine  colona- 
rise  conditionis  adstricti.  Under  the  title  Origi- 
nales  wq  have  this  description.  ■  ^  Telles  servitudes 
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*^  soient  ramen^es  a  franchise,  et  a  tous  ceux  qui 
**  de  online  et  andennet^  bu  de  nouyel  par  ma- 
"  liage  ou  par  residence  de  lieus  de  serve  condition 
**  8ont  encheus  ou  porroient  encheoir  ou  lieu  de 
**  servitude,"  &c.  Obnoxiatio  was  a  term  also 
appUed  to  a  certain  description  of  slaves,  and  in- 
duded  those  who  v(duntarily  gave  up  their  li- 
berty. **  Si  liber  homo  spontanea  voluntate,  vel 
'^  forte  necessitate,  ooactus,  nobili,  seu  libero,  seu 
/^  etiam  lito  in  personam'  et  servitium  liti  se  sub- 
**  diderit,"  &c. ;  and  the  term  Capitalis  was  ap- 
plied to  those  who  were  due  an  annual  payment 
or  capitation-tax,  **  Capitales  homines,"  says  Du 
Cange,  are  those  **  qui  debent  censum  de  capite." 
But'  we  have  a  much  dearer  account  of  this 
description  of  men  in  the  Re^m  Majestatem, 
B.  11.  c  11.  and  in  the  Quon.  Attach,  c.  56.  §  5. 
^*  There  is  sundrie  kinds  of  nativity  or  bondage, 
*'  for  some  are  bom  bondmen,  or  natives  of  their 
'^  guidsher  and  grandsher,  quhom  the  Lord  may 
^^  challenge  to  be  his  natural  natives,  be  names 
**  of  their  progenitors,  gif  they  be  known ;  sic  as 
**  the  names  of  the  father,  guidsher,  and  grandsher 
**  of  them  quha  are  challenged,  &c.  Sec.  6.  Item* 
^  there  is  another  kind  of  bondage  ^like  imto  the 
f*  former,  quhen  ane  stranger  receives  servile  land 
^  fire  ane  Lord,  and  does  servile  servise  for  that 
'**  land,  and  deceases  dwelland  upon  that  land, 
^*  and  his  son  likewise  deceases  in  the  samin 
^*  land,  and  after  him  his  son  lives  and  dwells  in 
•'^  the  land,  and  then  deceases,  all  his  posterity, 
f^  (iU  the  fourth  iefpc^,  )saU  b^  of  servile  concUr 
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«  tion  to  tbe  Lpid.  Sec.  7,  The  ihiid  kind  of 
^'  natinty  or  bonchge  is,  where  sn  free  man^  to  thfe 
*^  end  he  may  haTe  die  mamtenaiice  of  on  great 
^  and  potent  inaiiy  readors  himielf  to  be  his  bond* 
^.  man  in  his  court  be  the  hair  of  his  foicfaead^" 

The  filavwy  ^ieh  prevailed  in  this  oonntrf 
corresponds  in  erery  particular  with  that  which 
existed  on  the  Continent,  the  same  distinctiont 
wore  recognised,  and  eTm  the  fivm  by  wUdi  the 
fiee  nan  gave  vsp  las  UKerty,  was  followed  here. 
This  appears  from  ^e  ceremony  of  piesentii^  him- 
aelf  in  Conrt,  and  resigning  his  liberty  by  tlie  hair 
of  his  head^  and  from  that  of  plaekig  his  head  on 
the  altar  in  the  resignation  to  the  Church.  Un* 
der  the  title  CapeBce  in  the  Glossary,  we  find 
further  eiridenee  of  this,  and  also  of  other  points 
of  resemblance^  when  we  corapaie  what  is  said  un^ 
der  the  title  SetVM  with  the  lath  chap,  of  the 
SA  Book  of  the  Regiam  Majestatem.  I  shall 
only  add  two  enaeCihents  which  relate  to  the 
freedom  acquired  by  residence  in  a  borough,  to 
prove  that  in  every  branch  of  the  subject,  the 
policy  of  this  and  of  foreign  countries  precisely 
corresponded;  diap.  17*  of  the  Baron  laws  runs 
in  these  terms,  **  Giif  ane  bondman  of  an  Earl  or 
Baron,  or  of  any  other  man,  comes  to  ane  burgh, 
and  buyes  to  himself  ane  bui^ge,  and  dwells  in 
that  Burgh  ane  year  and  a  day  without  anie  chal- 
lenge from  his  maater,  or  bailie,  he  sail  be  ever 
free,  and  sail  enjoy  the  lib^y  of  the  burgh  as 
^*  ane  burgess.'*  Similar  to  this,  is  the  enact- 
ment,  of  the  Emperor  Frederick   the  IL  in 
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1290,  ^  Si  licmio  qai  ee&milit  diditiur  eontinu- 
^  am  t&omi  in  dvitote  rendeiituaiiy  jara  dvi- 
*"  tatis  omBervaado  in  dandis  ocUectis  et  aliia 
^  qam  a  dvibus  «tatu«ititr :  nulh  postmodnm  ex 
**  kibeUt  Donmio  sanritia  per  caactknem,  sed 
^  taatamnodo  persolvafc  cenratn.** 

tn  leaving  tins  imtgeet,  ene  passage  firmn  the 
Qnon.  Attadi*  diap.  S6,  §  7.  may  be  quoted  aa 
explanatory  of  that  species  of  o^nee  idiidi  a 
mod^n  court  of  honoior  wouMredom  the  highest; 
^  and  when,  any  man  is  a^gudged  and  deemed 
^  to  be  native,  ^  bondsman  to  anie  mmstar,  the 
^  maister,  may  take  him  be  the  nose  and  rednce 
^  him  to  his  former  davary;''  so  that  this  act  in 
andent  times  was  synd)olicd  of  the  lowest  fftate 
of  dj^radald^i. 

While  we  must  b&  satisfied,  therelore,  dn^  da« 
Mry  was  known  here  as  well  as  on  the  Continent, 
it  may,  safely  be  eo^nded,  that,  aa  %n  the  Con- 
tinent, there  certainly  did  exist  leases  ^nring  the 
middle  ages,  and,  of  ooorse,  that  there  must  have 
been  free  hbonrera  of  die  ground ;  sointhfeooim- 
tiy,  we  nmst  likewise  luwe  had  leases  and  free  la- 
bompani.  But  witlioat  resting  on  an  argottient 
from  analogy,  t  s&all  prooeed  to  state  the  evi- 
dence which  our  andent  laws  afford^  in  support  of 
Ae  opinion,  that  while  davery  was  known  in  this 
countiry,  we  had  also  tenants  or  free  labourers  of 
the  groimd. 

The  feu«holding  was  a  perpetual  lease,  in  which 
land  was  given  out  for  a  cartain  rent  It  was 
early  reodved  into  our  praetiee,  and  we  Snd  it  re* 
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cognised  in'tlie  Burrow  laws  attidbuted  to  Dafid  I; 
This  of  course  4raws  it  back  to  the  11th  or  12th 
century.  Chap*  100.  of  the  Burrow  kws  provides 
for  the  case  of  a  sale  by  a  person  holding  lands 
in  feu  farm,  and  it  gives  the  right  of  purchgsmg 
to  the  person  who  set  them .  ^n  feu.  The  feuar  is 
in  all  our  acts,  termed  the  tenant,  and  the  feu- 
duty  was,  in  most  cases,  the  real  rent  of  the  land 
at  that  time. 

But  independently  of  this  evidence,  if  we  look 
into  any  of  the  regulations  of  those  days,  in  whidi 
H  was  possible  to  take  notice  of  the  fanners  or 
possessors  of  the  ground,  we  shall  find  this  order 
of  men  constantly  mentioned.  Thus,  in  the  lavra 
of  King  William  (who  began  his  reign  in  1165,) 
C.  9th,  is  entitled  '<  The  Law  of  Millsr  It  is 
there  ordered,  j  8,  ^*  ane  husbandman  and  ime 
**  farmer  sail  gif  the  thritten  vesdiell  of.  their 
''  lands  of  service,  and  mairover  of  ane  chalder, 

ane  firlot  for  knaveship."   Sec.  7>  declares,  ^*  gif 

anie  man,  in  anie  barony, ;  takes  land  to  ane 
*<  certain  terme  for  ferme,  and  aflter  the  term  wiU 
'^  flit  and  remove,  he  sail  have  his  seed  firee  fre 
''  multure,**  &c  And  ag^,  f  9f  ^^  gif  a  farmer 
'*  renounces  and  gives  up  his  land  to  his  maister," 
&c.  These  passages  are  descriptive  of  a  class 
of  men  possessing  their  lands  for  rent,  entitled  t(^ 
the  produce  of  the  lands,  and  holding-  by  a  ten- 
ure which  enabled  them  to  renounce  their  pps- 
session  at  pleasure. 

The  statutes  of  the  same  I^ng,  Chiqp.  33,  order 
the  Earls,  Barons,  and  Freeholders  of  the  realm 
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**  to  live  as  maisters  and  lords  on  their  own  landes, 
and  fermies,  and  not  as  husbandmen  or  pastours, 
wasting  their  landes  and  the  oountrie  with  mul- 
titude of  sheep  and  heasts»  thereby  trubling 
God's  people  with  skairsness,  povertie,  and  ou* 
ter  hairschip."  This  regulation  gives  us  a  view 
of  the  state  of  the  country  at  that  time.  The 
great  proprietors  had  lands  in  their  natural  pos- 
session, they  also  drew  rents  which  must  have 
been  paid^by  the  husbandmen  or  tenants^  who  are 
here  described  as  suffering  from  the  numerotusr 
flocks  and  herds  Which  the  great  proprietors  spread 
over  the  country* 

The  Sdiaw  enacted  by  Alexander  the  11.  in 
the  1214,  orders  '^  all  husbandmen  in  the  samen 
places  and  towns  in  the  quhilk  the  zear  begane, 
they  have  remained  and  dwelled  in  the  samen 
places  this  zear,  sail  labour  and  use  husband^ 
rie,  and  sail  nawise  stay  to  use  their  owne  pro^ 
"  fite,  and  sail  begin  fifteen  days  before  Candil^ 
'*  mas  to  teill  and  saw  their  landes."  The  other 
enactments  of  this  statute  relate  to  every  descrip- 
tion of  country  people,  and  point  out  the  manner 
in  which  all  who  are  capable  shall  apply  themselves 
to  labour. 

In  the  form  of  the  Baron  courts  we  find  it  de- 
clared, C.  48.  *^  That  na  mail-man  nor  fermour 
'*  may  thirl  his  lord  of  his  free  tenement,  although 
**  he,  within  his  time,  have  done  thirl  service  not' 
aught  be  him.  The  whilk  service  the  lord  of 
the  tenement  is  not  holden  to  thereafter,"  &c 
In  short,  on  every  occasion  where  we  can  expect 
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to  find  any  notice  taken  of  tlie  ftnner  in  our  tn« 
dent  laws,  we  find  imn  in  the  vciy  state  in  wliich 
lie  now  is,  till  at  last  we  oome  down  te  the  act 
1449,  C.  18,  wfaich  was  enacted  for  the  benefit  of 
|ioor  labourers  qfthe  gnyumd^  and  which  has  had 
the  efl^  of  rendering  the  tenant's  right  realy  and 
effectuid  against  a  nngolar  «icce8s«r. 

It  is  clear,  therefore,  that  although  slavery  waa 
known  here  as  well  as  in  oth^  quarters  df  Enxope, 
yet  there  also  existed  a  description  of  men  by 
whom  the  land  was  laboured,  who  labrared  for 
tbemselres,  and  who  held  their  lands  under  lease* 
Let  us  now  attend  to  the  state  of  our  land  rights, 
and,  in  order  to  fimn  a  just  notion  of  the  land- 
holders  or  Barons  of  tliis  country,  we  m«st  conceive 
their  Baronies  to  be  occupied  by  feuars  and  tenants 
who  possessed  without  any  written  title.  I  speak  at 
present  of  the  general  rtate  of  the  country  at  a  re- 
n^ote  period,  and  I  except  from  tliis  new  the  pro- 
perty <^  l^e  Churdb.  Craig,  gpeaking  of  the  prefer 
kivestitnre,  says,  ^  Hujus  nostra  obserratlonis  ex- 
^'  empla  adhuc  habemus  apud  nos;  neque  enim 
^  omnia  antiquitatis  Yest%ia  adhuc  exolevenuit ; 
^  nam  in  limitaneis  regni  partibns,  et  inter  mon* 
^  tanos,  nostro  asvo,  propriam  investituram  retine* 
^  bant,  cum  Dominus  in  loco  feudi  constitutus,  vel 
^  lapide,  rel  fiisce  graminis,  vel  baculo,  posses^ 
^  rionem  tradebat  sine  scripto,  pres^utibus  tan- 
tum  ^nsdem  Baroniee,  sive  doniisaii,  si  non  Par- 
ibus, saltern  accolis  *  Graig  4^eai»  \m^  ci  what 
fell  within  his  own  knowledge,  ^nd  be  died  1608. 
He  adds,  **  In  locis  mediterraniis,  his  quingentis 
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annis  elapsis  Breve  testatum^  quod  nos  Chartam 
^  dieimus,  soliti  sunt  vassali  a  dominis  suis  acci* 
''  pere,  quo  se  investiisse  vassalum,  eique  jus  et 
*'  possessionem  tribuisse,  domini  significabant'* 
We  shall  not,  therefore,  wonder  to  find,  at  a 
period  200  years  earlier,  the  following  enactment; 
Stat.  Robert  III.  C.  36.  ^^  Gif  the  tenapt  afirms 
"  that  he  has  not,  nor  ever  had  ane  charter  of  that 
"  land,  nor  ever  saw  a  charter  of  it,  gif  he  speaks 
**  trulie  not  concealand  the  charter,  in  that  case 
"  inquisition  shall  be  taken  be  ane  assise  in  quhat 
**  manner  he  sould  bald  that  land ;  and  that  de- 
'*  termination  of  the  assise  sail  stand^to  him  for 
•*  a  charter.*'  We  have  thus  evidence,  both  from 
the^  opinion  of  Craig,  and  from  the  enactments  of 
tbe  legislature,  that  anciently  a  written  title  was 
not  necessary  for  constituting  the  right  even  of  a 
vassal. 

Those  rights  depended  on  the  evidence '  of  the 
pares  curice:  a  man  was  received  and  put  into 
the  possession  of  certain  lands,  to  be  held  by 
him,  for  military  service,  that  is  to  be  held  ward 
(the  military  tenure  of  this  country)— ^or  he  re- ' 
ceived  his  lands  to  be  held  in  feu,  for  payment  of 
a  certain  feu  duty — or  he  received  them  to  be  held 
ibr  a  certain  period,  or  at  the  will  of  the  proprie- 
tor, for  payment  of  a  rent;  and  in  all  of  these  cases 
the  possession  and  the  nature  of  the  right  were 
left  to  the  evidence  of  the  pares  curiae. 

This  being  the  condition  of  the  ancient  laad^ 
liolders  of  this  country,  it  will  now  be  proper  to  in- 
quire what  the  difference  was  between  a  per^oa 
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holding  lands  in  feu  f<Mr  payment  of  a  feu  duty,  anct 
one  possessing  as  a  tenant  lar  payment  of  a  t^t. 
The  feu  duty  and  the  rent  corresponded ;  both: 
of  them  contested  either  of  victual  or  cattle^  or 
of  agricultural  services  \  and  it  is  only  in  the  en- 
durance of  the  right  thait  any  difference  is  to  be 
discovered. 

The  SGth  Act  of  t%e  II  th  Parliament  of  James 
file  VI.  provides;  that   **  All  rentals  set  be  on^e 

our  Sovereign  Lords  predecessors  of  gude  mem- 
^  orie,  of  anie  lands  pertaining  in  property  to  hi& 

Highness  (ex<^t  feu  rentals  set  to  men  and- 

their  heirs)'  sail  havo  nae  farther  strength  or  ef^ 
**  feet  nor  ane  ndked  Bferent^  and  that  after  the 
^*  death  of  the  rentaOers  his  Majestic  hath  power 
^  to  set^  use,  and  dispose  thereupon  at  jdeasure,. 
^  of  new,  in  feu,  either  fer  augmentation  of  the 
**  fermer  rental,  or  for  new  entres  silver."  This 
enactm^t  supports  the  conjecture,  that  the  only 
ditference  between  the  feu  and  the  lease  consisted 
in  the  ^i&rance :  The  rental,  when  it  was  given 
to  a  man  and  his  heirs^  or  in  perpetuity,  wHs  a 
feu  right^-^when  given  simply  to  the  rentaller^  ii: 
was  a  liferent  lease.     ^ 

When  the  rights  of  parties  began  to  be  exjHress^ 
ed  in  writing,  the  feu-holder  m  well  as  the  ward- 
holder  obtained  a  charter,  on  which  infeftm^t 
was  taken ;  and  thus  the  modem  investiture  of  an 
absolute  right  to  land  stands  on  the  charter  and 
aaslne  alone.  The  lease  also  was  reduced  into 
writing,  and  too^  the  form  of  the  charter,  with 
this  d^rsnce^^  that  iti)  endurance  was  limited^ 
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Buit  say^  tibat  ^^  Of  old,  iht  lease  was  gmnt* 
"^  ed  witbout  any  mutual  engagement  on  the 
^  tadksmau  like  unto  a  charter."*  It  oontifaied 
a  4iitp<'6H]^^  clause,  a  teneudas,  and  redden- 
do; and  altbaugfa  our  modem  lease  has  lost  the 
resembknoe  to  the  eharter,  we  can  tsaee  it  still 
in  the  E&glftsfa  leasts  and  inllie  rental  right  when 
reduced  to  writing*  At  this  time  tihe  connezioii 
between  laniUord  and  tenant,  appears  to  hare  been 
oomsodered  as  diiefly  favouiaMe  toot  the  tenant, 
and  the  wditten  eridenoe  of  it  was  therefore  intend- 
ed for  his  seeurity.  As  andottt  manners  gave  way, 
and  the  influence  of  eommeree  and  -of  agrioultare 
inoresaed,  the  iMdknd  no  longer  £blt  that  depends 
enee  ok  the  tenant  which  seccured  him  in  his  fight ; 
lunds  were  set  to  those  who  offinred  the  hest 
rent;  the  law,  in  place  of  seowing  die  tenant 
merely,  eame  now  to  aiSbrd  seearity  to  the  landlonl 
also,  and  this  die  unilateral  ftrm  of  die  lease, 
fbrmarly  in  use,  was  incapable  of  doings  Aecenrd- 
ing  to  Stair,  ^  h;  the  old  form,  the  ^snt  might, 
**  at  the  end  oif  any  year,  before  WUtsunday,  re- 
^  nounce  such  a  tack,  and  he  6oe,  as  heing  in  his 
^  &Touar ;  and  therefore  they  are  now  ordinarily 
^  by  way  of  ccntaracC,  whereby  the  tacksman  as 
'^  well  as  the  setter  is  obliged  to  stand  thereto."^ 
It  was  in  tbn  manner  that  the  lease  came  to  as- 
sume tlie  lonn  ^  a  mutual  contract,  binding  on 
both  ptrties. 

At  this  period  the  tenants'  right  must  fre« 
^uently  have  come    in    competition   with  that 


«MMa.WMM^<«a>MMav*^^>MB«M«lHfe*a«a* 


•  Stair,  B.  II.  tit.  ix.  j  5.  *  Ibid. 


20  ANCIENT  STATE  09  THE  CEASE; 

of  a  purchaser;  and  the  lease  being  a  meri^ 
personal  obligation,  conld  not  compete  with  the* 
purchaser's  real  right  constituted  by  diarter  and 
sasine*  It  was  to  put  the  two  rights  on  the  same 
footing  that  sasine  was  taken  on  the  lease.  When* 
liiis  practice  was  first  introduced,  the  device  cer- 
tainly must  have  been  sustained ;  but  although 
the  expense,  which  would  thus  be  incurred,  might 
in  certain  cases  be  submitted  to,  the  custom  could 
not  have  become  general,  because  the  profits  of 
s(n  ordinary  farm  could  not  in  those  times  have 
bom  the  expense  of  that  xiethod  of  constituting, 
transmitting,  and  extinguidiing  the  right.  In 
&ct,  the  tenants  were  not  secured.  This  produ- 
ced the  act  1449»  C.  18.  which,  firom  favour  to 
the  poor  labourers  of  the  ground,  secured  them 
in  the  possession  of  then:  farms^  during  the 
period  of  their  leases.  M'Kenzie,  in  his  obser-^ 
vations  on  the  act,  says,  ^^  The  reason  they 
**  used  sasine  before  the  aet,.  was  to  make  the  tack 
^^  real,  and  to  defend  against  singular  successors; 
^  this  was  no  more  used  after  the  act  of  Parlia- 
^  ment,  which  makes  the  tack  a  real  right." 
This  brii^  the  history  of  the  lease  down  to  the 
period  at  which  that  contract  begins  to  be  recog- 
nised by  the  authorities  of  our  law. 

In  theses  observations,  I  have  endeavouted  to 
give  such  a  notiixi  of  the  ancient  lease,  as  the 
very  imperfect  state  of  the  records,  and  the  slender 
materials  we  possess  tor  such  a  history,  will  per* 
mit. — What  has  been  said  authorises  us  to  dissent 
from  the  hypothesis,  which,  assuming  the  slavery  of 
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^e  bondsmen  as  its  hms^  represents  the  progress  of 
the  lease  as  the  natural  result  of  a  recovery  from  that 
state.  The  lease,  we  have  found,  was  introduced 
hy  the  Romans,  and  was  in  mse  during  the  times 
of  the  Empire,  -and  has  continued,  with  no  very 
essential  alterations,  until  the  present  time.  Its 
form  was  preserved  by  the  Churchmen,  whose 
notaries,  having  succeeded  to  those  of  the  Em- 
pire, transmitted  the  Roman  forms  of  deeds  to  the 
aonveyancers  of  modem  Europe. 


CHAR    It 


^F  TH5   LEASE  AS  AFFECTJTD  BY  STATUTE, 


OF  THE  SCOTTISH  AND  ENGLISH  LEASE. 

In  Ihe  preceding  chapter  I  have  endeavoured  to 
give  some  notion  of  the  ancient  state  of  the 
lease:  We  are  now  to  proceed  to  a  period  of 
its  history,  in  whidi  it  is  affected  by  regulations 
still  in  force,  and  in  this  view,  we  are  led  to  com- 
pare the.  uses  to  which  the  deed  has  been  applied 
in  this  coyntry,  with  those  which  it  has  served  in 
England. 


4( 
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The  lease  in  Scotland  has  been,  almost  exelu* 
sivel  j»  confined  to  the  object  of  securing  the  rights 
of  landlord  and  tenant;  whilst  in  England,  it  ap- 
pears to  have  been  applied  to  the  constitution  of 
mortgages  and  family  settlements.  *^  When  hy  the 
'*  statute  of  VIII*  c  15.  th6  termor,  (tliat  is,  he 
who  is  entitled  to  the  texA  of  yean)  was  protect- 
ed  against  fictitioms  recoyerits,  and  his  interest 
^*  rendered  secure  and  permanent,  long  terms  be- 
^*  gan  to  be  more  frequent  than  before ;  and  were 
afterwards  extensively  introduced,  being  found 
extremely  convenient  for  family  settlements  and 
**  mortgages ;  continuing  subject,  however,  to  the 
*^  same  rules  of  succession,  and  with  the  same  infe- 
"  riority  to  freehold,  as  when  they  were  little  bet* 
*^  ter  than  tenancies  at  the  wiB  of  the  landlord."  * 
It  is  not  difficult  to  see  how  this  has  happened. 

In  England,  the  lease  was  held  to  be  a  Chattel 
interest,  which  went  to  the  executor ;  but,  at  the 
same  time,  it  gave  to  the  tenant  a  claim  for  im-» 
plement  against  the  granter,  and  all  deriving 
right  from  him ;  of  course,  it  protected  the  tenant 
against  a  purchaser.  In  this  country,  although 
the  tenant's  right  in  the  lease  descended  to  his 
heir,  and  not  to  his  executor,  yet,  according  to 
the  Scottish  feudal  law,  the  lease  (when  it  came 
in  competition  with  the  right  of  a  purchaser)  was 
postponed  to  the  superior  title  of  charter  and  sa- 
isine.  In  this  respect,  the  security  enjoyed  by  the 
Scottish  was  much  inferior  to  that  possessed  by 
the  English  tenant. 

"  Blackstone^  B.  II.  c.  ix. 
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But  in  aBotber  point,  the  bp^nce  turned  in  fa- 
vour of  tha  Secditish  tenaiit ;  for  a  form  of  proce* 
^ure  faadlaieeaQ  permitted  in  th^  English  courts;  de- 
^tiuetive,  in  one  reject,  of  th^  interests  ^f  the 
tenant*  to  whieh  there  was  nothing  analogona 
in  our  law.  This  form  is  termed  a  ^  common 
"  reeovsnry;"  it  is  a  mere  fiction  of  law,  by 
whieh-  a  person,  pretending  to  have  a  preferable 
title  to  the  estate,  enters  a  ehiim ;  and  the  proprie- 
tor, by  fraud  and  ooEn^ioi^  making  no  defence,  the 
claimant  recovers  the  land,  by  sentmoe  of  law,  on  a 
title  supposed  to  be  preferable  to  that  of  the  pro- 
prietor. The  effect  of  this  was,  to  vacate  all  grants 
whidi  the  proprietor  might  have  made,  and,  of 
<<y>ur8e,an  hisleases  felL  In  these  actions  i^recove- 
Ty»  jbhe  tenant  was  not  allowed  to  appear ;  and  his 
interest,  although  effectual  against  a  purchaser,  and 
^^Igainst  all  deriving  right  from  his  landlord,  was 
not  protected  against  aperson  who,  in  law,  was  held 
to  possess  under  a  title  {Nreferahle  to  the  landlord's, 
and  who,  in  no  diape»  could  be  supposed  to  repre- 
$e»t  hirn^  or  be  bound  to  implement  his  obliga- 
tions. In  Scotland,  the  ri^t  of  the  landlord  eould 
be  tdken  away  by  a  reduction  only,  a  ionn  of  ac- 
tion, by  which  the  person  challenging  the  right, 
calls  for  production  of  the  ti^e  deeds,  and  demands 
that  they  shall  bq  set  aside  as  forged,  iU^l,  or 
d^eetive.  This  reduetiw  of  the  landlord^  right, 
however,  did  not  produce  the  same  consequaices  as 
the  recovery  in  England.  It  vf»$  not  resorted  to 
coUusively,  for  the  purpose  of  defeating  the  tenant's 
right,  and  even  if  it  had,  the  attempt  would  have 
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proved  unsuccetsfuL  The  tenant  might  have  had 
the  benefit  of  a  possessory  judgment,  (peculiar  to 
our  law,)  the  effect  of  which  would  have  been, 
that  the  purchaser  would  not  have  been  entitled 
to  eject  the  tenant  de  plano^  but  must  have  been 
under  the  necessity  of  bringing  an  action  of  re- 
moving against  him,  in  which  the  tenant  had  a 
right,  in  defence  of  his  lease,  to  urge  every  plea 
competent  against  the  title  of  the  new  proprietor. 
The  fictitious  recovery  of  the  English  law,  there- 
fore, was  a  procedure  unknown  in  our  law,  and 
from  which  the  Scottish  tenant  had  nothing  to 
fear. 

Such  was  the  state  of  the  lease  in  the  two  coun- 
tries, when  the  Legislature  of  each  interposed. 
The  act  20.  Henry  VIIL  c.  15.  enabled  the  ter- 
mor (or  tenant)  to  falsify  all  manner  of  recoveries 
had  against  him,  as  tenant  of  the  freehold,  on 
feigned  and  untrue  titles.  From  that  moment, 
the  English  lease  possessed  a  degree  of  security 
and  stability,  which  fitted  it  for  those  purposes  to 
which,  in  practice,  it  has  been  applied.  At  com- 
mon law,  it  was  effectual  against;  a  purchaser,  and 
now,  by  statute,  it  was  defended  against  fictitious 
recoveries. 

The  Scottish  lease  had  nothing  to  apprehend 
from  recoveries;  but  having  no  effect  against  a 
purchaser  possessing  a  feudal  title,  it  was  exposed 
to  destruction  by  a  sale  of  the  lainds.  This  dan- 
ger was  provided  against  by  the  act  1449,  c.  18. 
which  secured  to  '*  the  poor  labourer  of  the 
^^  ground,"   possession,  during  all  the  years  of 
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liis  lease,  provided  he  paid  his  rent  to  the  new 
proprietor.  The  extent  of  this  security,  or,  in 
other  words,  the  effect  of  the  Scottish  lease  as  a 
real  right,  depends,  therefore,  entirely  on  this 
act;  for  it  must  not  he  forgotten,  that,  at  com- 
mon law,  the  lease  is  a  personal  right,  which  can- 
not stand  in  competition  with  a  feudal  right,  con- 
stituted by  charter  and  sasine. 

If,  to  this  distinction  between  the  leases  of  the 
two  countries,  we  add  the  effect  produced  on  the 
Scottish  lease  by  the  escheat,  and  by  ward-hold- 
ing; (by  the  former  of  which,  the  right  of  the  te- 
nant might  have  been  carried  off,  while,  by  the 
latter,  it  might  have  been  suspended;)  we  shall 
perceive  how  it  has  happened  that  the  lease,  in 
this  country,  has  been  employed  chiefly  for  the 
purpose  of  regulating  the  rights  of  landlord  and 
tenant.  The  lease  fell  under  the  single  escheat, 
by  the  tenant's  remaining  at  the  horn,  unrelaxed, 
for  a  year;*  and,  in  ward^holding,  the  right  of 


*  Blowing  a  man  to  tlie  horn,  was  the  ancient  fi)nn  of  seeking 
for  an  offender  from  comity  to  ooanty;  and  where  he  was  not  to  be 
found,  it  was  followed  by  outlawry.  This  was  introduced  into  civil 
business ;  and,  when  a  debtor  refUsed  to  obey  the  King's  letters,  he 
was  blown  to  the  horn  as  an  offender,  and  declared  guilty  of  rebel- 
lion. It  was  on  this  ground  that '  imprisonment  proceeded,  and  the 
debtor  was  imprisoned  as  a  rebel  to  the  King.  Part  of  the  punish- 
ment which  the  weakness  of  goTemment  rendered  necessary,  was, 
the  falling  of  the  debtor's  escheat,  which,  in  a  manner,  armed  one 
part  of  the  kii^om  against  the  other  in  favour  of  the  laws ;  and 
when  a  man  remained  £01  a  year  undar  denunciation  for  rebellion, 
or,  in  technical  language,  at  the  horn,  his  liferent  escheat  fell,  and 
was  gifted  at  the  pleasure  of  the  CrowiL  It  was  by  that  most  impor- 
tant statute,  SOth  Geo.  II.  e.  50.  that  the  penal  consequences  of  civil 
rebellion,  as  well  as  ward-holding,  was  abolished. 
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^6  tenant  was  tsuspended  during  the  superion(* 
pofiseasion:  nor  was  it  until  the  act  20.  Geo*  IL 
i^,  50.  which  abolished  ward-holding  and  the  pe- 
nal effects  of  civil  rebellion,  that  the  lease  was 
freed  from  these  disadvantages:  By  this  timet, 
however,  the  forms  of  securities  for  debt,  as  well 
as  of  settlements,  had  been  fully  established,  and» 
therefore,  we  need  not  wonder  that  no  attempt 
was  made  to  employ  the  lease  for  any  of  those 
purposes  to  which,  in  England,  it  has  been  j^ 
plied 

In  order  to  understand  properly  the  nature  of 
the  lease,  in  questions  with  the  gtanter,  and  with 
purchasers,  it  will  be  necessary  to  consider* 

1.  The  requisites  of  the  act  1449. 

Si.  The  effect  of  a  lease  when  protected  by  that 
act. 

3.  The  effect  of  a  lease,  though  not  protected 
by  the  act,  in  questions  with  the  granter,  and 
those  representing  him. 

4.  The  nature  of  a  possessory  judgment. 


SECT.    I. 


THE  REQUISITES  OF  THE  ACT  1449.  C  18.* 


In  treating  of  the  effect  of  this  statue,  there  are 
several  points,  which  it  will  be  proper  to  consider 
in  their  order ;  as. 


^F^^l^^^^^^^^^* 


"^^^^^  n  I  I  i      III   rw     II 


i^^^r^»*V^V^i^— ^^^i^pwa^^BW 


•  t( 


The  buyer  qflandes  sotdd  keepe  the  taeks  set  before  the  buying". 
"  Item,  It  is  ordained^  for  the  eafetie  and  fevoiir  of  the  puir 
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1.  The  iiature  of  the  lease  toT^hieh  the  act 
applies. 

S.  The  requmtes  of  the  lease  in  legard  to  rent> 
endurance,  and  poesession. 

!• — The  Nature  of  the  Lease. 

1.  It  is  ohvious,  that  the  act  was  intended  to  ap* 
ply  merely  to  the  agricultural  lease.  It  was  enact- 
ed for  the  safety  and  fstvour  of  the  poor  people 
that  labour  the  ground.  But  the  importance  of 
securing  the  rights  of  tenants  in  general,  soon 
showed  the  propriety  of  extending  tiie  benefit  of 
the  statute  to  tacksmen  of  every  d^cription.  Lord 
Stair  says,  that  the  act  operates  ^'  in  favour  of  all 
tacksmen,  whether  they  be  labourers  of  the 
ground  or  not^  whereby  tacks  ^  are  now  become 
the  most  ordinary  and  important  rights."  *  His 
Lordship  does  not  seem  to  consider  any  de- 
scription of  lease  as  exempted  or  excluded  from 
the  benefit  of  the  act,  and  this  yiew  has  of  late 
been  most  extensively  adopted. — "  Custom,**  says 
Mr.  Erskine,  **  has,  from  analogy,  extended  the 
enactment  of  the  law  to  tacks  of  mills,  and 
of  annual-rent;   ex.  gr,  salmon  fishings,   col- 


**  people  tl»t  labonrtt  the  ground,  that  they,  and  all  Ttheris  that  hes 
**  taken,  or  aaU  take,  hindea  in  time  to  come  fra  Lordis  and  hea 
**  termes  and  seires  thereof,  that  suppose  the  Lordes  sell  or  annaly 
"  that  land  or  landes,  the  takers  sail  remaine  with  their  tackes  imto 
"  the  iachue  of  their  termes,  quhai,  handes  that  ever  thay  landes 
"  cum  to,  for  siklike  maill  as  they  took  them  for." 

•  Stair,  B-  !!•  tit.  ix.  §  2. 
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^  lieries,  &c.  and  of  such  other  subjects  as  are 
*^fumdo  annewa!'^  Mr.  Erskine,  however,  pro- 
ceeds to  say,  that  tacks  of  houses  ivithin  burgh 
are  ineffectual  against  singular  successors,  not 
merely  because  they  are  not  specified  in  the 
act,  but  because  such  tenements  are  generally  let 
£r<»n  year  to  year  only;  and,  in  support  of  this 
doctrine,  he  refers  to  a  case  which  does  not  seem 
to  be  any  authority  on  the  subject  at  all:  it  is  not 
even  a  decision.  It  appears  from  the  report  to 
iiave  been  a  debate  merely.^  But  the  point,  may 
now  be  considered  as  settled  without  regard  td 
the  distinction  taken  by  Mr.  Erskine.  In  one 
case,  a  missive  of  lease  of  a  burgage  subject  for 
seven  years  followed  by  possession,  was  held  to  be 
effectual  against  a  purchaser.  "^  In  another  a 
very  irregular  missive  of  lease  for  two  liferents, 
ef  an  urban  tenement,  followed  by  possession,  was 
sustained  against  a  purchaser."^ 


tm* 


•  Enk.  B.  II.  m.  ?i  f  27. 

^  Rae,  Fount.  wL  I.  p.  95.  Eiiiiu'  Diet.  yd.  II.  p.  417.  Mer.  p. 
15S16>  «nd  10211.  In  this  case^  a  tenant^  who  was  in  poa- 
sesaion  of  a  fimn^  Teeetvcd  from  his  landlord  a  lease,  to  com- 
mence at  tlie  flepantion  of  the  crop.  Prior  to  thia,  however,  an 
adjudging  oredilor  of  the  landlord's  obtained  infefhnent ;  and  the 
point  diacuaaed  waa,  Whether  thia  lease  was  good  against  the  ad- 
judging creditor?  Tlie  qncation  waa.  Whether  the  tenant's  pos- 
aeaaion  could  be  aactibed  to  the  lease?  and  Lord  Foantainhall  dosea 
*  hia  report  by  saying, ''Many  thought  it  only  penHmal."  From 
thia,  it  rather  would  appear,  that  Lord  Kaims  must  have  made 
thia  entry  in  the  Dictionary,  with  reference  to  aome  other  case. 

^  Waddel  •.  Brown,  10  Dec.  1794.   Fae.  CoU.  Mor.  p.  10300. 

'  M'Afthnr  v,  Simpson^  Q  July  1804.  Fac  CoU.  Mor.  page 
1518K 


THE  NATURE  OF  THE  LEASE.       fg 

There  is  one  description  of  leasee  however^ 
which  Mr.  Erskine  is  dear  does  not  fall  under 
the  protection  of  the  statute;  viz.  a  lease  of  rents : 
Where»  for  example,  an  estate  is  whoHy  set  to 
tenants,  and  the  proprietor  gives  to  a  third  par- 
ty a  right  to  draw  the  rents  from  the  respective 
tenants,  for  a  rent  payable  by  this  interposed  in- 
dividual, such  a  lease  is  not  protected  against 
purchasers ;  because,  *^  such  tacksman  neither  la- 
**  hours  the  ground,  nor  is  indeed  tenant  of  any 
*^  land;  but  barely  farmer  of  the  rents  and  profits 
^  payable  by  the  tenants  on  the  estate."* 

There  are  other  reasons  why  such  a  right 
ought  not  to  affect  a  purchaser.  It  is  a  right 
which  may  be  concealed,  even  where  possession 
has  followed  on  it ;  a  thing  which  cannot  happen 
in  a  lease  entitled  to  the  protection  of  the  statute. 
Such  a  conveyance,  indeed,  can  scarcely  be  con- 
sidered as  of  the  nature  of  ^  lease;  it  is  rather  a 
sort  of  general  assignation  to  the  rents,  which 
could  not  prejudice  a  singular  successor,  even  al- 
though the  real  leases  upon  the  estate,  upon  which 
such  a  right  must  obviously  depend,  were  to  be 
held  effectual.  Besides  this,  in  the  event  of  a  sale 
by  the  granter  of  such  a  right,  it  would  be  objec- 
tionable on  the  ground  of  fraud. 

But  it  is  decided  law,  that  any  lease,  un- 
der which  the  tenant  possesses  lands,  nouses, 
mills,  fishings,  collieries,  or  whatever  is  Jimdo 

•  Ersk.  B.  n«  tit.  Ti.  $  ST. 
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annexumt  n  entitled  to  die  piotection  of  the 
statute. 

SL  In  oidter  tbat  tlie  lease  may  enjoy  liie  Iiene* 
it  of  Ae  act,  it  must  be  in  writing.  This  vises 
firmn  the  joatore  of  the  right,  which  is  s  conttaet 
affinsttng  land;  and  no  light  aflfeoting  laud  can  be 
oonstitiited  witiuKit  writnigt  die  pardes,  where  it 
ia  wanting,  being  endded  to  resile.  This  is  on-* 
donbted  law^  and  was  so  held  as  &r  back  as  die 
time  of  Durie/  Bnt  how  far  the  writing  re- 
qnires  to  be  a  formal  deed,  with  all  the  requisites 
prescribed  by  onr  law,  we  shall  hav^e  oocasaon  to 
conader,  when  we  come  to  treat  of  the  effect 
of  possession,  following  on  an  informal  written 
lease. 


2.  l%e  Requisites  qf  the  hease^  in  respect  to 
Bentf  JSndurancCp  and  Possession. 


1.  Rent.  The  payment  of  rent  is  essential 
to  the  nature  of  a  leasje;  and,  aceonlingly,  there  are 
many  cases,  where:  no  xent  having  been  stipulated, 
it  was  questioned,  whether  it  could  be  held  that 
there  was  a  lease.  Lord  Kaims  has  noted  some 
such  instances ;  as  in  the  case  of  a  tack,  set  by  a 
husband  to  his  wife,  £br  her  lifetime ;  which  was 


*  Keith  V.  Johnstons^  16th  July  1636.    Mor.  p.  8400.    Skene, 
l^th  July  1637.     Mor.  p.  8401. 


found  to  be  null,  at  the  iHstAiice  of  the  huslxuid'i 
beit,  *  because  it  contained  no  tack-duty:**  *  An^ 
oth^,  of  a  lease  in  which  there  was  no  yearly 
rent,  and  which  was  allowed  to  subsist,  until  re^ 
duced  by  way  of  action,  merely  in  consideration 
of  the  landlord's  havii^  acknowledged  that  he  had 
received  a  large  sum  for  the  lease  from  the  tacks^ 
man:^*--^Perhaps,  in  a  question  with  the  grantor^ 
or  his  heirs,  this  lease  ought  to  hate  been  effec* 
tudl ;  but  the  decision  tends,  at  least,  to  show  the 
rule  of  law,  that  a  lease,  in  order  to  be  effectual^ 
must  have  a  stipulated  yearly  rent. 

The  difference  between  tiie  question^  when  it 
occurs  with  the  heir  of  the  granter,  and  when  it 
occurs  with  a  singular  successor,  is  evident;  and 
the  want  of  a  stipulation  for  payment  of  rent, 
tliough  not  fatal  to  the  lease,  in  a  question  with 
the  granter,  or  his  heirs,  or  his  gratuitous  dispo- 
sees,  will  yet  render  it  ineffectual  when  the  estate 
eomes  into  the  hands  of  a  purchaser.  Indeed,  in 
question  with  purchasers,  the  stipulation  c^  a  rent 
k  to  be  considered  as  a  condition  of  the  contract 
This  seems  to  be  implied  in  the  act,  for  it  de*' 
ekretr,  that  ^  the^  tenant  shall  remain,  to  the  issue 
*  of  his  term,  j^  auch  like  mail  as  he  took  them 
••  for.'' 

The  rent  must  be,  expressed;  but  it  is  not  ne« 
eesswy  that  it  should  be  in  money ;  it  may  be  in 


*  lid.  Grange-Durham  v,  his  Brother's  Relict,  7ih  June  1575.' 
Mor.  p.  15165.  Ld.  Ayton  o.  Tenants.  Dorie,  7th  Julj  I0S5. 
Mor.  p.  15167,  and  16476. 

\  Lord  Mellentanes  V.  Haitlie.    June  15f1«    Mor.  p.  15165. 
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grain,  or  services  to  be  performed,  as  cutting 
down  the  landlord's  com,  mowing  his  grass,  car- 
riages, &c/;  and  Lord  Kaims  refers  to  a  case^ 
where  a  smith  enjoyed  a  piece  of  ground  during 
his  life,  on  condition  of  his  working  the  smith- 
work  of  the  estate ;  it  Was  found,  that  this  was  a 
lawful  tack,  that  his  work  was  merces  locationis, 
and  sufficient  to  maintain  him  in  possession  against 
a  singular  successor.^ 

.  As  the  insertion  of  a  stipulation  for  rent  is  re* 
quired  to  render  a  lease  effectual  against  a  pur* 
chaser,  it  might  seem  to  follow,  that  this  rent 
ought  to  be  &ir  and  adequate,  because,  in  so  far 
as  it  is  below  the  value  of  the  land,  there  is  no 
rent  payable  for  part  of  the  estate ;  and  to  hold  that 
the  lease  were  nevertheless  effectual,  would  be  to 
permit  the  estate,  to  that  extent,  to  be  carried  off 
from  the  purchaser  without  recompense,  by  a  per- 
son holding  a  right  not  secured  by  infeftnieut  or 
appearing  on  record*  Where  the  purchaser  has 
an  opportunity  of  examining  the  leases,  no  great 
injury  can  arise,  as  he  will  proportion  his  offers  to 
the  rents.  But  the  situation  of  an  adjudging 
creditor  is  different,. and  by  admitting  any  rent, 
however  inadequate,  to  be  a  sufficient  compliance 
with  the  act,  it  may  seem  that  a  great  hardship  is 
imposed  upon  him.  This  evil,  however,  is  more 
than  counterbalanced  by  thosd  which  would  result 
from  a  contrary  rule.    Were  it  necessary  that  the 


•  Erskine,  B.  II.  tit.  vi.  §  24. 

^  Lundie  v.  The  Smith  of  Lundie,  11th  July  1610.    Diet.  vol. 
ii.  p.  418.    Mor.  p.  15166. 


stipulated  rent  should  always  bear  a  near  propoT'* 
tion  to  the  Talue  of  the  aufagect  let»  and  weve  a 
teductkm  of  the  lease  competent  trhere  this  waa 
not  the  case»  it  might  he  donbted  how  far  an  inv* 
proving  lease  of  lands  cbidd  ever  be  'granted,  or 
indeed  any  lease  of  a  long  endurantt-    Tlie  valne 
of  land  ia  petpetodljliotmiting,  from  etrento 
which  no  foresight  con  anticipate,  and  a  lease,  for 
an  adequate  rent  at  its  eommencement,  might 
in  a  ¥erjr  few  years  expose  the  tenant  to  an  action 
of  reduetioB  at  the  instance  of  the  kndlord's  ere- 
ditors,  on  the  ground  that  the  r^it  bears  no  propor- 
tion to  the  value  of  the  iamr.    This  is  a  state  of 
uneertmit^i,  lor  which  the  advantages  reeulting  to 
creditom   would   pbviourfy  be    no   reoompence^ 
There  swe,  therefor^  both  expediency  and  juatice 
itt  the  undooibtei  law  hud  down  fay  Mx*  Erskine, 
that  the  ^  tack-4uty,  though  it  should  be  below  the 
**  true  value,  affords  to  the  tenmt  an  absolute 
^  security  agaiuet  removing;"*  This,  however*  will 
not  be  extended  so  far  as  to  protect  die  tenant, 
where  the  stipulated  »enf  is  merely  elusory. 

2.  EvrmTRAKCE.  The  act  iledares,  that  the 
tenant  shall  lemain  with  his  tack  till  tiie  issue  of 
hie  term ;  and  it  wty  be  questioned,  whether,  un« 
det  this  povistoUy  a  lease,  for  a  long  period  of  en« 
duranee,  would  be  eiSsctual  against  a  purchaser^ 
Tkia  precise  point  has  never  been  decided  by  the 
Coinrt,  and  tibere  ««  many  circumstances  that  may 
oeemr  to  j^event  it.     In  general,  the  purchaser 


*  Snfc.  B.  II.  tat< tL  $84. 
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peruses  the  leases,  which,  of  course,  enter  into  tBcr 
view  of  the  parties  in  the  purchase :  and  the  chtuse^ 
of  warrandice  in  the  disposition  is  commonly  so^ 
expressed  as  to  prediide  the  question  t  So  that 
there  are  very  few  cases  in  which  this  point  can 
occur ;  and  it  must,  in  a  great  measure;  be  owin^ 
to  this,  that  we  hate  no  report  of  any  case  in  which 
this  question  has  come  fairly  to  trial. 

That  there  must  be  an  ^  i>A,"  as  it  is  called,  uk 
other  words^  that  the  lease  must,  in  its  endurance^ 
be  limited  to  a  precise  period,  is  necessary  at  com^ 
mon  law,  independently  ^together  of  the  statute* 
Thus,  a  tack  set,  inperpetuuMf  was  found  null^ 
even  at  the  instance  of  the  granter's  representa* 
tives/  But  to  bring  out  the  question. respecting 
the  legality  of  long  leases,  we  must  suppose  the 
lease  to  be  granted  for  a  specific  period,  as  for  a 
thousand  years.  In  such  a  case,  the  lease  has  an: 
*'  ish'*  or  termination ;  but  shall  the  tenant  and' 
his  heirs  be  entitled  to^ssess  until  the  expiration- 
of  that  period  ? 

In  one  case,  a  rental  to  endure,  ^^  as  long  a^^ 
"  the  grass  groweth  up^  or  the  txHiter  runneth 
**  down^  was  found  to  be  effectual  against  the 
heir  of  the  grantor ;  but,  in  that  case,  it  was  ex- 
pressly admitted  in  the  pleadings,  that  it  would 
not  have  been  effectuid  against  a  purchaser,  which 
so  isa  indicates  the  opinion  of  lawyers  on  the  sub- 
ject at  that  time.^  It  would  appear,  from  a  deci* 
»on  referred  to  in  Lwd  Kaims*  Dictionaiy,  that 
— ^  —       '  - 1  -  -  —  — — ^ — - — -— — -  •     ' 

*  Stewart  against  Lord  Garlies^  July  15, 1615,  Hope  voce  Tack^ 
Mor.  p.  15187. 

1^  Carruthers  V.  Irvine,  dSd  January  1717,  Mor.  15105* 


the  question  hstd  been  before  the  Court  in  1780. 
'^  A  tack  (it  is  said)  being  set  for  an  elusory  tack- 
*^  duty^  and  for  an  endurance  of  S400  years,  was 
"  found  not  to  have  the  benefit  of  the  act  of  par- 
**  liament  in  favour  of  tenants,  and  therefore  not 
^*  good  against  singular  successors^  "*  But  in  this 
case  the  elusory  nature  of  tke  rent  may  hav6 
influenced  the  Court ;  and,  in  another,  which  cas^ 
occurred  at  the  distance  of  a  few  yeats,  it  does  not 
seem  to  have  been  referred  to  as  an  authority 
upon  the  point  of  endwance;  With  regard  to 
this  last  case.  Lord  Kilkerran  sa}^s,  **  HoW  falf 
**  tacks  would  be  effectual  against  singular  success- 
**ors,  when  ^nted  for  an  unusual  number  of 
"  yean,  bto  beeii  questioned;  and  this  very  sesifiion, 
^*  there  was  an  occasion  given^  at  least,  for  under^ 
^'  standing  the  mind,  of  the  Court  vipon  it,  which 
"  was  this.  The  estate  of  Jordanhill  was  pur- 
*'  chased  at  a  judicial  sale;  by  Alexander  Hous* 
**  toun,  merclmnt  in  Glasgow,  who  having  dis« 
'^covered,  after. the  sale,  that  a  small  bit  of 
*^  ground,  eonnsting  of  little  more  than  an  acrey 
*'  was  not  the  property  of  Jordanhill :  That  his 
**  right  to  it  was  no  otbsr  than  a  tack  of  4O0  years: 
**  He  set  forth  the  case  in  a  petition  to  the  L(»rds, 
^^  and  that  he  was  willing  to  retain  the  subject, 
"  if  it  should  be  found  to  be  an  effectual  tack, 
**  upon  his  being  allowed  a  propet  deduction. 
''  The  case  was  stated  by  Lord  Kaims,  probationer^ 


'  Alison  V.  Ritchie,  3d  Febniuy  1730.      Diet.  II.   p.  ilS. 
Mat.  p.  15196. 
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'^  as  a  part  of  bis  trial,  who  gare  it  as  his  opinkaTr 
^^  that  a  taek  of  such  endurance  was  not  eff^uaf 
^  against  singular  sucoessovs,  but  that  id  was  gpoS 
^  against  the  heirs  of  the  granter ;  and,  though 
^,  there  was  no  occasion  to  give  judgment  on  diat 
*^  point,  of  its  not  being  effectual  against  sii^iilar 
^  successGors,  the  Lords  appeared  to  appaove  at 
^^  that  opinlem ;  but  only  frand,  that  the  leaae,^  in 
^  this  case,  was  efl&ctual  against  the  heirs  of  tiie 
^*  granter,  and  remitted  to  the  Ordanary  to  hear 
^  parties  on  what  deduction  m%ht  he  insisted  fior^ 
^  as  it  was  not  a  right  of  piep^rty/'^ , 

This  brings  us  down  to  the  year  17^8^  at  wlBcb 
lime  is  WM  the  <q[miiQa(i  of  the  Court,  that  a  lease,, 
pf  ail  unusual  enduranoe,  is  not  effiscfcosl  against  a 
purchaser;  and  the  decisions  since  that  time, 
whick  seem  to  b^ar  on  the  point,  do  not  eppose 
this  opinion. 

The  first  ease  occurred  at  the  dirtance  of  tax 
years  only;  A  lease  was  granted. sa  filar  back  a^ 
1670,  to  the  tenant^  hia  heirs  and  assigbees,  xe- 
newable  from  19^  years  to  19  years  fot  die  term 
of  1140  years.  The  tack  contaiiied  a  pvecept  of 
saaine  &r  infefting  the  tenant,  gbi  which  infeft^ 

,  *  PUfdiaiers  «d  Cieditofs  of  JcMrdotiMfl  v.  tli&  fieri  of  Cmw- 
fbid,  13th  Febnuiry  1758,  EMk.  toea  PtrnnfMl  aw4  |t^  K#«  9-. 
in  Nofe,  Mor.  p.  10307.  This  ease  in  more  fully  reporked  hy  14:^ 
KlchleS;,  wha  says^  that  the  Judges  '*  aB  agreed  that  the,taipk 
''  wauld  not  be  eflfectual  against  singular  «ti<c9esriMni>  and  ^ot  the 
''act  of  parHiunent  (1449^  c.  18.)  was  only  to  bg)  ^njterstfiQd  qT 
"  tacks  of  ordinary  endurance^  otherwise  it  would  render  pur  re-* 
*'  cords  of  no  use." — Ekhie^  Notes^  voec  Tack^  p.  446^  and  De* 
dsions,  voce  Tack^  No.  18.  . 


^ne&t  fi»llofred,  and  the  sadne  was  duly  veoorded. 

^ha  svcoesiMr  of  the  gmnter  of  dm  leas^  was  at- 

t^t^  ftor  tresusmi,  and  the  tettant  ckinied  firom 

ihe  doum  the  benefit  of  liie  lease.    IThis  ease  in- 

^wt^<€A  a  Ipedtl  qaestion  arising  from  the  state  of 

thie  titles,  a$  to  facrw  &r  the  forfeiting  person,  and 

-subseqw^tly  the  cromi  ^eottld  he  held  as  repre^ 

'seatiag  €be  gnxnteir  of  the  lease ',  and  im  the  as- 

-somptiont  that  they  were  to  be  held  as  singular 

sacoeBaoi6»  it  tsame  to  be  questioned,  wheth^  a 

lease  with  a  certain  tentttnation,  howerer  remote, 

was  to  he  held  effectual  againA  a  sii^^ukr  sncces- 

<sor,  espedafiy  since,  from  a  }»:evailing  hdlirf  tibat 

SQch  leasee  would  enjoy  the  protoc^ien  of  ike  act 

1449,  e.  tS.  taany  sQch  leases  had  been  granted. 

The  Court  of  Session  held  tlie  tack  to  be  good 

against  the  gusortef  s  heirs,  bat  foand  that  the  lot- 

fa&ng  jienon,  as  bemg  a  angular  suoeessor,  was 

not  bound  by  it.    This  judgment,  however,  was 

reversed  in  the  House  of  Lords,  and  the  lease  sus- 

Mned.^ 

*  Fctser  e.  fte  Kingffi  Advoeale»  «di  Deoeittber  1 75S.  Mor.  p. 
ISXPe.  The  plea  oo  the  pcSnt  of  re|«eceBtatiaD  stood  ikon :  It  WM 
Jtetedlfo  the  Crown,  that  ((be  kteLtnd  Lovat'waB  not  heir  to  the  peiv 
son  by  whan  the  lease  was  granted^  bntpooieBBed  ai  apurduKer  ftom 
Hugh  Fraeer,  the  great  gnoidaon  i>f  die  gcanter;  and  that  Hugh 
hknaetf  did  not,  represent  the  gnmter ;  for  Ltord  Hush,  the  grant* 
era  aoo,  potseaaed  on  apprriiitpj  and  Bn^,  die  grmoAMm,  ^v9io 
^xmvefed  the  estate  to  the  fete  Leed  Loraty  poeseiged  oft  «ingular 
titlea.  To  thii«  it  ivaa  Muttered  fbr  the  Henaat,  Hiat  althon^ 
Lord  liomat,  the  iat&itiaag  fermm,  poMhaaed  the  eMte  from 
Uu^  Fiiasai^  fat  he  was  hoHbd,  hy  an  expreas  artkle,  to  indem* 
Bify  Hi^  Ffiser  agat&St  the  wamndice  he  jdiovdd  inom*,  in  conae* 
quenoe  of  any  challai^  hnMsiht  against  the  deeda  4>f  If«gh  Fraaer'a 
predeoesaoTB :  That  Lord  Hugh,  the  son  of  the  granter,  posaesaing 
the  whole  of  the  estate  under  an  apprising  of  a  small  part,  had  ia<* 


<  ■ 
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Had  tiie  question  of  endurance  been  the  only 
one  in  the  case,  this  would  have  been  a  deci- 
sion of  the  House  of  Lords^  finding,  that  a  lease, 
whatever  itl&  endurance  may  be,  is  effectual 
against  a  purchaser.  But  this  reversal  appears 
to  have  proceeded  on  the  ground,  that  the 
forfeiting  person  represented  the  granter,  and, 
therefore,  that  the  Crown,  as  coming  in  his  place. 
Was  bound  by  the  lease;  so  that  this  judgment 
cannot  be  r^arded  as  affecting  the  principle  of 
the  decision  in  the  Court  of  Session,  refusing  ef- 
fect to  a  long  lease  against  a  singular  successor. 
That  the  reversal  proceeded  on  the  special  ground, 
is  proved,  not  only  by  the  state  of  -tibe  tides,  but 
by  the  course  of  the  argument  in  the  subKCpient 
case  of  the  Earl  of  Hopeton,  which  was  decided 
at  the  distance  of  three  or  four  years  only;  and, 
had  this  been  a  decision  on  the  general  point. 


curred  a  passive  title ;  and  Hugh,  the  grandson,  did  also  incur  tt 
jjassivd  title,  hy  granting  a  trust-hond  to  the  late  Lord  Lovat  for  ^ 
£30,000  Sterling,  for  the  purpose  of  completing  a  title  to  the  es- 
tate in  Lord  Lovat's  person ;  and  having  adjudged  the  whole  e»* 
late,  and  in  particular  the  superiority,  which  remained  in  hwretUtaie 
jacenU  of  the  granter  of  the  tack.  Lord  Lovat  pdd  £13^000  to 
Hugh  Fraser,  to  discharge  him  of  the  trust ;  and,  in  this  manner, 
Hugh  Fraser  suhjected  himself  to  a  passive  title  as  representing 
the  granter  of  the  lease,  and  was  hound  to  fVilfil  his  deeds ; 
and  Lord  Lovat,  the  forfeiting  perscMi,  heing  hound  hy  his  con- 
tract with  this  Hugh  Fraser,  to  relieve  him  of  any  warrandice  he 
might  incur  from  the  deeds  of  his  predecessors,  Lcord  Ixmit  was,  in 
fact,  hound  to  warrant  the  lease  in  question :  and  the  Crown,  as 
coming  in  his  place,  ifr  harred  fWmi  challenging  the  lease,  especially 
«3  the  late  Lord  liovat  had  confirmed  the  lease,  by  receiving  rent 
tftm  the  tenant  for  several  years  n^thoiit  challenge. 
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Ifliere  can  be  no  doubt  that  it  would  have  been  re* 
ferred  to  in  that  case/ 


*  From  an  opinion  of  Mr.  Ferguson  of  Pifour,  wliich  I  am  en- 
abled to  lay  before  the  reader^  it  is  obviotti»  that  the  representation 
of  the  fbrfeiting  person  was  the  ground  on  which  the  judgment  of 
the  Court  of  Session  in  Lovat's  case  was  reversed.    There  had 
heeii  two  grounds  on  which  a-paasive  title  might  have  been  inferred: 
1.  That  Hu^  Fraser  purchased  acQudications  aflfecting  his  prede- 
cessor's estate,  which  is  a  passive  title  under  the  act  1695.    2.  That 
he  gave  a  trust  bond  for  ^0^000,  upon   which  the  estate  was 
adjudged,  and  Uiis  adjudication  ifi.the  chief  ground  of  the  late  Lo« 
•vat's-chaiter  and  infeftment  1738^  which  was  the  title  of  his  po8« 
session.    After  some  observations  on  the  first  of  these,  Mr.  Fergu- 
son proceeds  in  these  words :— -''  The  other,  and  the  most  substan- 
"  tial,  passive  title  is,  the  adjudication  on  the  trust  bond  of  £30,000> 
'^  for  which  he  got  £.18,000  from  the  late  Lovat    I  do  not  think 
that  any  aolid  answer  has  been  made  to  this.    The  best  that  is 
offered  is  in>the  end  of  Mr.  Pi^ingl^s  answer  to  Belladrum's^e- 
"  tition.    But  it  is  apparent  he  is  labouring  and  greatly  straiten-* 
"  ed.  The  diief  oljection  is,  that  Hugh  Fraser  did  not  possess  the 
^'  estate  on  this  trust  a^udication.    But  it  looks  like  a  huilesque 
*^  cm  the  law^  to  suppose  that  he  ivouM  have  been  liable  if  he  had 
**  possessed,  «nd  yet  not  liable  when  he  gives  it  to  a  purchaser  to 
*'  'possess,  and  takes  the  price.    If  the  question  were  an  universal 
"  passive  title,  a  slender  distinction  would  be  sufficient  to  relieve 
"  the  apparent  hdr :    But  when  it  is  only  pleaded  to  make  him 
"  liable  in  valorem^  there  is  no  equity  to  allow  an  heir  to  put 
'' the 'Value  of  his  predecessor's  estate  in  his  pocket,  and  dispute 
*^  his  ancestor's  deeds :— Nay,  it  is  still  an  easier  step,  to  bar  him 
'^  from  challenging  his  tacks  or  other  deeds,  than  to  make  him,  11- 
**  able  to  pay  all  Us  debts. 

^  It  does  wot  appear  that  any  satisfying  answer  can  be  made  to 
"  this ;  if  it  is  shown  that  any  material  part  of  the  estate  remained 
"  in  luereditate  jacenie  of  Lord  Hugh,  and  was  taken  by  the  late 
"  Lovat^  upon  the  a^udication,  on  a  charge  to  enter  heir  to  him^ 
'*  which  could  not  have  been  taken  out  of  the  hwreditas  jacens  of 
^'  his  son. 

This  appears  from  the  scheme  subjoined  to  Mr.  Johnston's 
remarks,  dated  December  5th  1757,  by  which  it  appears,  that 
not  only  the  barony  of  Lovat^  Beauly,  Abertarf,  Aird>  and 
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The  Earl  of  Hopeton's  ease  was  decided  in  17691, 
John  Cockburn,  the  Earl's  author,  was  proprie- 
tor of  the  Murray's,  which  he  set  in  lease 
to  Robert  Wight,  for  the  space  of  two  19 
years,    from    Whitsunday    1718.      This  lease 


*'  Strathglafii,  were  contained  in  the  infdftnient  ci  Loid  H«^, 
**  who  granted  the  tack,  -vdieresa,  only  some  of  the  porticiilar  fimm 
*'  of  these  lands  were  contained  in  the  aK>riang8  acquired  by 
*'  Lord  Hugh  hia  son ;  but  also,  there  are  sundry  patronages  men* 
^'  tioned  in  that  list.  No.  3,  and  many  particular  landa  mentaoned 
*'  No*  7>  which  were  contained  in  the  granter'a  sasioe  ISS^,  and 
^'  weve  npt  contained  in  apprisings  acquired  by  hia  son.  It  csv 
^'  haidly.be  doubted,  that  the  value  of  these  suljeota  muat  fiur  mora 
"  than  overbalance  the  value  of  this  tack* 

"  Here  it  will  be  said,  tiial  Lord  Hugli,  the  gnuter,  waa  de* 
*'  nuded  in  favour  of  his  daughter.  To  which,  the  qnly  answers 
^'  that  occur  are :  I.  That  her  tide  waa  cut  off  by  preacri^tion, 
*'  3*  That  the  ei^eriority  stiU  remained  with  bim,  which  would 
'^  be  of  great  value* 

^^  It  is  the  more  material  to  insist  on  the  paasiTe  titles'  ia  thh 
*'  ease,  that,  though  it  is  very  doubtAtl  if  so  long  a  tac^  woidd 
'^  even  be  sustainiai  against  purchasers,  yet  there  seetni  to  be  lit* 
*'  tie  doubt  it  will  be  good  against  the  heirs  of  the  granter.  And 
'^  if  Mr.  Fraser,  his  great  grandson,  m  ptwed  0  represent  him 
'^  above  the  value  of  the  sulgect  in  question,  knd  Lord  Lovat,  by 
'^  the  decree  arbitral,  liable  to  relieve  him  of  tliat  representation, 
*'  the  aj^^ellent  may  prevail,  though  the  general  point,  oa  to  long 
{'  tacks  being  good  against  singular  suoeessori,  were  to  go  againat 
^*  hira, 

*'  And  if  the  passive  titles  appear  to  be  but  probable,  it  will 
"  strongly  confirm  the  plea  of  homc^ogadon  against  the  late  Lovat. 
'"  Very  slender  acts  will  be.  sufficient  to  in&t  honwkgation  of  a 
'*  deed,  which  one  ought  not  to  challenge*" 

Such  ia  the  opinion  given  by  Mr.  Feiguaon,  afborwards  Lord 
fitfbur,  in  this  case ;  and  it  points  out  clearly  the  gronnda  of  the 
decision  in  the  House  of  Lords,  as  well  as  the  very  doubtfiil  light  in 
which  the  principle  on  which  long  leases  art  fO  bo  aiqpport^,  ap« 
peared  to  this  great  kwyer. 
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oontiiaed  a  djuaae,  oblif^g  the  gntntov  bis  beiii 

aod  suoeesflon^  to  iterate  and  renew  the  leaie  from 

19  years  to  19  jears;  the  tenant  paying,  on  eadi 

feotm^   tim  aum  of  £100  Stediiig^  an  a  gnus* 

mm ;  and  the  lease  contains  a  daase  of  afasolnti 

watmndlice.   In  the  174A,  CockVum  diaponed  tibe 

estttte  to  his  son  George  for  £31»74S  Starling, 

and  the  disposition  oontained  a  <;laase  of  alMK^ute 

warrandice,  with  Ihe  exeiqpition  of  the  esdstitig 

leases  of  the  lands,  ^  without  prejudioe  to  tlie 

pnrehaser  to  quaorel  and  impngn  the  said  tacks, 

on  anj  ground  or  nullity  in  law,  provided  the 

same  do  not  infer  warrmdiee  against  me  and 

my  fiiresaids."    This  estate  was  afterwards  BdAd 

to  the  Earl  of  Hopetoui  with  a  clause  of  warrant 

dice  ex^pressed  in  the  same  manner,  excepting 

that  Wi^t'il  lease  was  speeially  desctibed,  in 

place  of  being  referred  to  geneiaily. 

In  the  175€,  the  two  fiiat  19  years  of  Wight's 
lease  were  te  eSLpiie,  and  the  heir  of  the  tenant, 
being  then  a  minor,  his  mother,  ^o  acted  for  him, 
had  inUmated  to  the  Earl  of  Hopeton's'faotor  the 
yeu:  preceding,  that  she  was  prepared  to  pay  the 
grassUflSt  on  recdving  a  renewal  of  the  lease  fo/t 
19  ycfars.  In  place  of  this,  however,  she  wai^  pre* 
▼ailed  with,  to  take  a  new  lease  for  68  years,  at 
Ihe  feraier  rent,  in  same  of  the  minor.  When 
the  mittor  came  of  age,  he  disapproved  of  the 
transaction  entered  into  by  his  mo^ier  in  his  name, 
and  brought  a  reduction  of  it. 

The  question  stated  for  the  Earl  of  Hopeton^ 
was,  Whether  a  lease,  renewable  from  19  years 
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to  19  years  for  ever,  be  effectual  against  m 
purchaser?  But  the  tenant  maintained,  that 
the  Earl  was  barred  from  entering  on  the  general 
question  by  the  dause  of  wanmndiee  which  he  had 
admitted  into  his  own  title-deeds;  and  the  ^  Court 
found,  that  Lord  Hopeton,  aUhomgh  a  singidar 
successor,  was  barred,  perecmali  exceptkme^ 
from  objecting  to  the  renewal  of  the  lease,  and 
foundt  that  his  Lordship  was  bound  to  grant  a 
new  lease,  in  tenna  of  the  obligation  contained 
in  the  miginal  lease ;  and  to  renew  the  same,  at 
the  expiry  of  every  19  years,  on  payment  of  the 
^  stipulated  grassum  of  £100  Sterling."* 

In  this  decision,  it  is  clearly  implied,  that  had  the 
Earl  of  Hopeton  been  a  purchaser,  unaffected  by 
any  such  obligation  as  occurred  here,  he  would  not 
have  been  bound  to  give  effect  to  the  lease :  the 
decision  proceeding  solely  on  the  circumstance  of 
his  haviiig  barred  himself  from  reducing  any  lease 
that  might  infer  warrandice  against  the  seller. 

In  Another  case,  a  lease  from  19  years  to  19 
years,  as  long  as  the  Tenant  chose  to  possess  and 
pay  the  rent,  was  sustained  against  a  singular  suc- 
cessor, but,  in  this  case,  there  had  been  homologa- 
tion for  a  great  many  years,  by  the  pursuerfi^  pre- 
decessors  whom  he  represaited^ 

Such,  then,  have  been  the  cases  in  which  this 
point  came  into  question,  and  it  seems  to  be  a  fair 


•  Wight)  V.  The  Earl  of  Hopeton,  17  th  November  1763. 
Mor.  p.  10461  and  15199. 

I*  Scott  V.  StraitOD,  1.9  Feb.  1771.  Fac.  Coll.  Mor.  p.  15S00. 
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inference  firom  them,  that  the  Court,  in  every  case 
where  they  have  had  an  opportunity  of  expressing 
an  opinion,  have  thought  that  a  lease  of  an  un- 
usual enduranee  would  not  affect  a  purchaser, 
unless  he  can  he  considered  as  haned  from  mak- 
ing the  challenge,  hy  special  grounds,  such  as  ho- 
mologaticm  of  the  lease,  either  hy  his  own  acts,  or 
hy  the  acts  of  those  whom  he  represents,  or  that 
Us  right  has  heen  acquired  under  a  knowledge  of 
the  lease. 

But  still  a  very  considerahle  difficulty  remains ; 
for,  upon  what  p^od  shall  the  Court  fix,  heyond 
which  tiiey  will  not  sustaii^  a  lease  against  a  pur- 
chaser. Where  a  lease  is  stipulated  to  he  renew- 
ed from  period  to  period  {qt  evar,  as  in  the  Earl 
of  Hopeton's  case,  there  seexids  to  he  little  douht, 
that  it  is  a  lease  which  would  not  he  sustained 
against  a  purchaser.  In  the  same  way,  if  it  were 
made  to  endiure  until  a  certain  sum  should  he 
paid,  *  or  as  long  as  the  tenant  was  ahle  to  pay  the 
rent,  it  would  not  be  effectual  against  a  pur- 
chaser.^ But  the  difficulty  is,  where  a  pre- 
cise period  is  fixed,  to  draw  the  line  of  dis- 
tinction, for  example,  between  a  lease  for  100 
years  and  one  for  19  years,  ^'  since''  (accord- 
ing to  the  reasoning  of  the  English  law) 
*^  long  or  short  are  only  terms  of  comparison ;  as, 
*^  a  lease  for  40*  years  is  long  with  resptet  to  one 
"  for  eight  or  ten,  and  yet,  short,  with  respect  to 

'  Bardie,  1st  December  1627,  Auchinleck,  voce  Tack.    Mor^ 
15190.       ^ 
*  Hamilton  v,  Tenonts.   Dime,  Sd  Malrch  1626.    Mor.  15188. 


^'  alwtlmr  of  A  Imudred  yesurs."^  Were  th^  tpim* 
itoB«  tfaerefixre,  to  ocscur,  tbe  Court  wight  fii«d  it  «i 
-very  difficult  thing  to  gi^  eflSsct  to  Jt  \tme  ibr  19 
jeta^  {mbich  ihef  ^tould  do  in  terms  of  the  sta* 
4<ite)  and  r  faCuse  elect  to  A  lease  of  any  greater  pre* 
^d^  ipei&od  of  endnmaoe. 

Hairing  iReiitioiicd  the  attthorities  mhkh  heM 
<m  this  qiteationt  it  it  soffieicait  tb  albserve,  that, 
although  a  lease  ier  19  yrars,  or  4ifiy  onlinary  pe- 
riod of  endurance,  would,  under  the  statute,  be 
feffid^bual  i^ainfit  a  purcfaflBcr ;  yi^^  thi^e  is  still 
tui  impc^tant  case  hitberto  mideeiiled,  ^.  the 
p^retiae  period  beyond^  vhidi  n  lease  wUl  net  ht 
dufitained  against  a  purdiaaer* 

I  am  aavare,  indeed,  that  tbsi^e  sM  deendons  iii 
which  leasee  of  a  hmtg  enduranee  Imve  heen  isus« 


H  I  I  >«  «»»«i»^.**i 


*  The  reasoning  here  r^grred  to^  wifl  ht  itoid  in  Baoeii*i 
Jibri^eitient  by  G^wiOim^  voL  iiL  p.  3.  It  is  applied  toprorethepro* 
^pjfiety  of  giving  leases,  tit  the  longest  endixrance,  to  the  same  heirs^ 
juimih^  case  ••fa  lease  for  a  single  ye^,  Ae  «i^ment  is  i^in  :<^ 
^'  It  iNvuldhe  mcoavenient  4to  have  hal  one  nJe  df  property  |br 
^  short  terms,  and  another  feir  those  that  were  loi^ger,  heii^  all  of 
**  ihe  MOne  natote,  and  still  no  more  than  leases  for  years  ;  he^des 
.^  «he4^cal<^  of  fixing  Itie  just  bdunds  to  ftny  preeise  detenni*> 
*^  nate  number  ef  years ;  «ini9e  one  or  iw«  jeanf^  more  or  less  wo«i4 
**  have  made  Tery  little  difference  in  reason,  and  long  or  short  axie 
only  ^t^rms  -of  ewnpajfison ;  as,  a  lease  for  40  years,  is  long  with 
reap^t  tD«iie«f  ef^  Or  ten,  and  yet  «hort,  ^1^  respect  to  an- 
"  other  of  100  years ;  ihere&re,  that  there  wighk  he  an  raii&rml- 
^*  ty  in  the  law,  all  leases  for  years  are  holden  to  be  of  less  value 
'^  i^nm^eBtstQ  'fyt  Uf^,  as  being  originally  of  much  shwter  durar- 
'*  imm,  «nd  therc^oxt  4(«txauklertid  ntnl^r^'OMfeelSj  and  tsast  upon 
'^  the  executors." 
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tnned.*^  For  eKsmpk^  leaiet  ht  fcmr  1%  jmm^ 
witbnfit  tfce  queition  eveir  haniBg  hem  s^mrd^ 
vhetiies  a  lease  df  that  enduianct  wis  entitled  to 
tibe  protection  of  the  «et.  These  e«se%  tliefo* 
foze»  are  not  stdcdj  aatlioritiet  m  pointy  bat 
it  it  proper,  on  this  ocottioii»  to  veSa  to  them. 


FotgEBSiOKw--'^The  statute  declares^  that  to^ 
Hants  shall  remain  with  their  tacks  to  the  end 
^  their  termn ;  whidi  neoesaariiy  inpliee^  l£at 
the  tenant  mvst  be  in  possession ;  and,  ia  fiiet^ 
possession  is  roqnivcd  Iwr  ginag  efiect  to  the 
leas^  so  that»  in  a  co^pelitimi  botjiwat  twokaseil^ 
the  last  leasee  vitib  the  first  possessiosi,.  wSk  be 
faefarabk;^  A  leasee  tbei^Mre^  on  wfateh  no  poff- 
session  has  Ibaowed,  cannot  ewipcAe  ^ntb  the 
xigfat  of  a  piitdbaser»  wlncdi  is  equiyalent  to  ss^g; 
tfaiit  possaasioii  isust  have  taken  plaioe  wsdes  die 
]saar,  ^  oeder  to  mtitib  the  tensat  to  pfesd  tiie 
ben^t  of  the  flUtiit^*.  Tbis  is.  suflMrted  by  a 
ease.""  The  pro]^rietor  of  an  estate  bot^ff  deaisQiiur 
<^P^i]if  I»ft  ^fe  the  lease  of  a  £mn>in  tke  enrent 
of  ber  6wt%ing  bim,  gfanted  a  la«se  to  a  thirdf 
part^  fw  her  behoof,  wl^  lease  mw  to  commeMO 
^  the  first  tevm  after  the  deibtb  (^  tba  grantcr; 


W-     J  "■    .  I        I     I       11  — ;— .^^y^^na 


^  Camiib^  V.  aiUei^  Ktwsber  SOtk  I7SS.    Mar.  |^  Ifi3S3> 
and  liCidiy  «.  Ome,  March  ad»  K!HI.    Mor*  14690. 

'^  Johnston  v.  Cullen,  S4th  February  1676.    Slsir  asd  DidsioAr 
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and  the  gnmter  liayiiig  sold  the  estate^  and  har^ 
isg  been  denuded  by  the  pvrchasei;  the  tenanty 
when  he  daimed  in  right  of  the  wi£e^  after  the 
granter^s  death,  was  opposed  by  the  purchase 
er,  who  maintained,  that  the  lease  was  merely 
personal,  not  being  dothed  with  possessioii,  and  so 
could  not  affect  him.  This  plea  was  sustained, 
and  the  lease  found  ineffectual  against  the  pur* 
ehas^.  In  oi^et  two  cases  the  san»  point  was 
decided.* 

These  were  cases  where  the  tenant  was  iieekiiig 
possession/ but  the  sanw  dcdnon  would  be  giv* 
en  even  were  the  tenant  in  possession,  jntmd^ 
ed  the '  possession  did  not  take  place  untH  after 
the  constitution  of  the  purchaser's  right ;  for  **  a 
*^  tacksman  not  having  apprehended  possessi^nr 
^  of  the  lands  contained  in  his  tadc,  before  the 
same  was  annaliaed  to  another  party ;  on  a  re- 
moving^ at  the  instance  of  the  purdiaser,  the 
^  tacksman  may  not  defend  himsdf  by  tins  tack 
^  and  possession,  apprehended  aft;er  the  purchas- 
^  er's  infeftment.^ 

In  order,  therefore,  to  secure  a  lease  against  a 
purchaser,  it  must  have  been  followed  by  posses* 
sion,  prior  to  the  completing  of  the  purchasei^s 
title.^     But  there  is  a  case  which  has  created 


(4 


*  Hanullon  v.  Tenants,  9Sd  Nofember  16SS.    Mor.  1689D ; 
ind  MazweQ  v.  Tenants,  3d  Marcb  ISSO.    Done.    Met.  ] 5915. 

^  Fraser  «.  Lady  Pitdigo,  89d  Jan.  1611,  Had.;  Diet  toL  iL 
p.  490.    Mor.  U997. 

*  Si  introitiis  in  indebitum  tempos  conibatur^  velutij  si  tempore 
in  aflSfdatioDe  prcstituto  ad  intrandum  oolonnm,  dominus  jure  sue 


REfQuisiTfis — ^pdsssissiom:  47 

some  Httle  difficulty,  viz.  where  a  tenant  is  iir 
possession  under  a  lease,  and  neceiyes  a  second 
lease,  to  commence  at  the  expiration  of  the  cur-- 
rent  one ;  but,  before  possession  takes  place  on  the 
new  lease,  the  granter  sdls  the  lands,  and  is  de» 
nnded :  May  tibe  purchaser  remove  the  tenant 
on  the  expiration  of  the  first  lease  7  In  other 
words.  Is  the  new  lease  eflfectual  against  the  puPi^ 
diaser? 

Where  the  possession  on  the  second  lease  itf 
made  to  commence  at  its  date,  and  vfAmn  it  dif- 
fers from  the  former  lease,  as  by  a  duinge  of  tiie 
rent,  although  the  former  lease  may  not  have  been: 
actually  renounced,  there  seems  to  be  no  doubt 
that  the  new  one  will  be  effectual  against  a  pur- 
chaser. ^  One  possessing  by  a  tack,  getting  a 
new  tack  for  a  lesser  tack-duty,  presently  to 
eommence ;  it  was  found,  that  he  might  asaibe 
'*  his  possession  to  the  new  tack,  so  asto  prefer 


prititiiB  est,  at  in  EodeniStids  penoiUB,  (He  wtot^  befture  the  abo- 
lition of  Episcopacy)  ai  ante  tempua  introitua  decesserint,  tota  aa- 
aedatio  diaaolvitor :  nam  id  tempua,  quo  colonua  debet  in  posaea- 
aionem  indud,  qnain  maxime  speotatuTy  ai  locator  to  tempore  jua  et 
poteatatem  iatroduoendi  colonum  in  flindom  habeat ;  qfood  ai  noa 
babuerit^  tota  asaedatio  cadit :  paria  enim  jura  nostri  putant,  inde- 
bile  fieri,  et  in  indebitum  tempua  conferri.  The  same  opinion  ia 
lepeated  §  11.  In  hia  aaHedationibua,  q>ectandiun  eat  aemper  tem« 
pns  introitaa:  nam  ai  in  eo  tempore,  in  quod  introitiia  aan^tionia 
destinatnr,  aaaedator  ait  inhabUis  ad  aaaedationem  fiuaendam  licet 
tempore  date  aaaedationia,  t.  e.  eo  tempore  quo  aawdatio  ftcta  eat, 
fiierit  habilia,  t.  e.  poteatatem  ex  jure  habuerit  aaaedationea  confi- 
tore,  aaaedatio  non  valebit ;  nam  reapectua  habetur  potiua  ad  tern-* 
pQi  introitoa  quam  oonfectionia :  paria  enim  in  jure  aunt,  indebito 
tempore  fieri,  et  in  indehitam  tempua  conferrL    Craig,  $  7. 
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^  him  to  ft  singular  mcoefisor  in  the  landt.'^  But 
ivhese^  on  the  otber  hand,  the  new  leaae  k  to 
Mmmence  at  the  aqmratkm  of  the  fontter,  and  in 
the  mejBi  trfaile  the  landksd  k  c^ested^  it  mi^tt 
he  expected  that,  BieaofAng  ti»  prindide^  the  new 
leasee  en  idiieh  no  poaandon  has  felloved,  should 
invaaiahly  yiehi  to  Ihe  rightt  oi  the  fudnser^  It 
haa  jidk^  hnveret,  hcen  alwaya  so  held. 

Haddington  reports  a  case  in  which  ^  A 
^  party  having  gotten  a  tack  of  tonds,  and  a 
*^  second  to  commence  at  die  expiry  of  the  first,. 
^  and  a  thisd  to  begin  at  i&e  out^ranning'  ci  thr 
^  secodd^;  in  a  removing,  at  the  instance  of  iite 
^  puschaeev  of  the  knds,  the  Lcsda  fimid,  That 
^  thef  tacksman  ooold  not  de&nd  himself  by  the 
^  third  ti^cky  the  second  not  being  outran  at  the 
^  ti(ne  of  the  sale.'^  Bat,  thk  is  immediately 
lUiloited  n  the  Dictionary,  by  a  case  in  trlHeh 
it  wsp  '^  Found,  that  tenants.  lunrtBg  tacks 
'^  for  terms  to  run,  and  other  tacks,  the  en« 
"  try  whereof  to  he  at  the  ish  of  the  first,  may 
*•  defend  themselves  thereby,  althoij^  th« 
•*  seller  should  seE  t;he  W3s  before  the  entry  of 
'^  the.kst  tadE^  whidi  viU  noi  thesehy  be  nspxAi* 
•*  ed  to  be  conferred,  in  tcmpus  indebitrpn.*^  Iliis 
judgment  is  repeated  in  several  other  cases*''  A 
tenant  in  possession  nndet  a  loase^  receired,  twa 

^   %m  p     ■  '   P      W  '  ■  ■  I     ■  '   I  ■  I  III  I  > 

*  KeiaBQiiif. Mvakn^ SM  Jum  Wh  9^t  P^ toL iU  p* 
mk.    UwMJU^l.    See  Qosa«Nxl V  {^[iQrt 

*^  L4.  of  Oiuio  «.  Jmdmm»  ^b  ^womyi  i^og,    Okt  ¥oL  iL  p* 

«  Preston  fu  tbe  'Sesm^  «f  Pinddu^BP^oD,  7th  Mw^  U04* 
Mor.  15210. 

*  Hakcam,  SOth  July  1622.    Durie.    Mor.  15213. 


yesrs  jbe^e  its  expimtion,  a  second  lease,  to  com^ 
me&ee  at  the  esEpirittioii  of  the  fonnery  and  the 
iaadlonl  having  sold  the  lands,  and  the  purchaser 
heing  iaMt  hefore  the  end  of  the  first  lease,  he 
proceeded,  on  its  expiration,  to  remove  the  ten- 
ant, ivlio  excepted  on  the  second  lease;  and  al- 
though the  pur-chaser  fiwuided  <m  his  heritable  title 
in  cqppositioii  to  this  second  lease,  on  which  no 
possession  had  foHowed,  yet  the  Court  sustained 
the  tacks,  **  seeing  they  were  lawfully  set,  ah  ini^ 
**  tio^  before  the  pursu^'s  right/*  There  is  still 
nnother  very  strong  case,  to  the  same  effect.  **  A 
^  proprietor,  during  ^  x^urrency  of  a  first  tadc, 
**  having  granted  a  second,  to  cotnmenoe  at  the 
**  expiration  of  the  £>nnor,  did,  after  the  date  of 
*^  the  second,  Imt  before  the  expiration  of  the  first, 
sdl  tiie  lands ;  the  question  oocunred.  Whether 
this  aecond  tack  was  good  against  a  singular 
successor;  on  the^one  hand,  it  was  contended, 
^'  that  here  was  a  tadc,  and  here  was  possession,  ali 
*^  that  was  necessary  by  the  act  joi  parliament,  to 
make  tacks  good  against  singular  auccessors.  On 
^  other  hand,  it  was  contended.  That  no  tack  is 
^  a  real  right,  or  good  against  singular  suocessors, 
*^  unless  that  whereupon  possession  has  actually 
''fidlowed':  That  the  tadLsman  has  ^1  along 
^  been  in  possession  by  viitne  of  the  first  tadc, 
"*  and  that  the  second  tack  can,  in  no  view>  be 
'^  considered  as  any  how  better  than  a  simjde 
'^  personal  obligation  upon  the  proprietor,  to  grant 
''  a  new  tack  to  this  tacksman  after  the  €xpu:ation 
'*  of  the  former,  and  which  cannot  be  a  wme  ef- 

^*  fectual  obligation  to  him,  than  if  granted  to  any 

E 
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^'  third  party,  who  never  wjms  in  possesion ;  goo^^ 
*'  indeed,  agaiiaist  the  granter,  hut  by  no  xnean^ 
"  against  singular  successors.  The  Lords  sus- 
^*  tained  the*  second  tad^  good  against  the  putf- 
"  chaser/" 

These  cases  do  not  seem  to  support  the  principle 
laid  down  by  Craig,  That  the  want  of  power  in 
the  setter,  to  introduce  the  tenant  into  possession 
at  the  commencement  of  the  lease,  must  be  fatal 
to  it ;  but  the  Court  could  not  mean  to  fix  the 
principle,  that  whenever  a  tenant  is  in  possession; 
a  ifew  lease  granted  to  him,  to  commence  at  any 
distance  of  time,  will  be  effectual  against  purchase 
ers ;  and  it  is  therefore  probable,  that  the  deci- 
sions referred  to^  were  founded  upon  the  special- 
ties which  occurred  in  the^particular  cases.  This 
does  not  distinctly  appear  from  the  reports,  but  it 
seems  likely,  since,  in  a  subsequent  case,  a  very 
different  decision  was  given.  In  that  ca$^,  the 
tenant  possessed  under  a  lease,  several  years  of 
which  were  yet  to  run.  He  was  also  caution- 
er for  the  landl(n*d  in  a  debt  which  he  was  forced 
to  pay,  and  on  account  of  which  lie  received 
from  the  landlord  a  second  lease  of  the  s^ooie 
lands  for  63  years,  to  commence  some  years  after- 
wards, at  the  expiration<  of  tiie  current  leasee 
with  power  to  retain  the  grassum  in  payment 
of  the  debt.  Before  the  commencement  of  the 
new  lease,  however,  the  landlord's  estate  was  se- 
questrated and  a  factor  appointed;   which  rais- 


*  Richard  v,  Lindsay,  6th  January  1725.  Diet.  II.  p.  421.  Mor. 
14S17, 
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ed  the  question,  how  far  the  second  lease,  oil 
which  no  possession  had  followed,  was  to  he  held 
effectual  against  creditors^  The  tenant  founded 
upon  the  case  of  Richards  and  Lindsay,  (supra.) 
But  the  Court  found,  '*  that  the  tack  was  not 
*^  good  against  creditors,  in  respect  the  tacksman 
*^  did  not  attain  the  possession  of  the  lands,  let  hy 
^  virtue  of  the  tack  quarrelled,  prior  to  the  date  of 
'^  the  infeftment  in  favour  of  the  real  creditors,  or 
**  prior  to  the  adjudications,  at  the  instance  of  the 
*'  personal  creditors ;  and,  that  the  said  creditors 
'^  themselves  did  first  attain  the  possession  hy  their 
"  factor.'*' 

In  Lord  Cranston's  case,  the  lease  set  aside 
was  evidently  not  an  ordinary  act  of  administration, 
but  the  constitution  of  a  security  in  favour  of  the 
tenant.  It  seems  to  he  fixed,  that  where  th^e  is 
a  prorogation  of  a  tack  given,  not  in  the  ordinary 
course  of  administration,  and  upon  which  no  pos- 
session has  followed,  it  will  not  be  effectual  against 
a  singular  successor,^    Whether  a  renewal  of  a 


*  Lord  Cranston's  Creditors  v.  Scott,  4th  January  1757.  Mor. 
p.  15218.  The  judgment  in  CompbeU  v.  Siller,  SOth  Noyem.  1785. 
Mor.  p.  15283,  appears  to  be  inconsistent  with  that  in  Lord 
Cranston's  case,  but  the  Court  was  much  divided  in  opinion. — Spe- 
cialties weighed  with  some  of  the  Judges;  ^d  although  the  lease, 
in  that  ease,  was  £»  the  unfavourable  period  of  99  yeais,  yet  the 
rent  was  adequate,  and  there  was  no  preference  given  to  the  te- 
nant    Vide  infra. 

^  Creditors  of  Douglas  v.  Carlyles,  2d  July  1757.  M.  15219. 
Soot  V.  Graham,  &c  November  30,  1769.  M.  p.  15220.  Creditors 
of  York  Building  Company  v.  Fordyce,  7th  July  1778.  M.  p.  8380^ 
aflKrmed  in  appeal.  Same  parties  v.  Threepland,  same  date,  reversed 
on  appeaL  M.  p.  8380. 
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lease  for  the  benefit  of  the  estate,  and  fvtthonC 
any  view  to.  the  adrantage  of  ike  tenant,  or  of  any 
third  party,  wonid,  without  possession,  be  sus- 
tained against  a  purchaser,  is  a  point  whieh  has 
not  lately  been  deeided.  But  questions  of  this 
nature  have  occurred  with  heirs  of  entail ;  and 
the  Court  seem  to  have  made  a  distinction. 
Where  the  lease  has  been  renewed  immediately 
before  the  expiration  of  the  former,  and  in  the  ordi- 
nary course  of  management,  it  has  been  sustained 
against  the  succeeding  heir,  akhcmgfa  no  posses^ 
sion  has  taken  place :  But  a  lease  to  cammence  at 
a  distant  period,  has  not  been  supported.  This 
distinction  is  proved  by  several  decisions. 

The  entail  of  Blytibswood  prohibits  leases  lor 
a  longer  period  than  19  years.  In  17i»Q,  the 
heir  in  possession  granted  .  le«8e  of  »  certain  por- 
tion  of  the  lands^  which  was  current  till  Candle- 
mas 1770.  In  March  1766,  the  tenant  obtained 
a  second  lease  for  19  years,  to  eommenee  with 
crop  1770 ;  and  the  granter  having  died  in  1767,^ 
when  there  were  tlnree  years  of  the  finrmer  lease  to 
jun,  the  question  occurred  with  the  next  heir  of 
entail,  Whether  the  lease,  commencing  with 
crop  1770,  was  binding  on  him.  This  question 
was  brought  out  by  a  removing,  at  the  instance  of 
the  heir  of  entail^  in  which  the  tenant  founded  on 
his  new  lease.  The  sheriff,  befcnre  whom  the  ques- 
tion came,  sustuned  the  second  lease,  as  good  for 
19  years  from  its  date;  and  the  point  having  been 
lurought   before    the    Court   by   advocation^   it 
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"was  ai^ed  far  the  heir  of  entaO,  That  the  first 
tack  was  current  for  four  years»  at  th«  time  that 
the  aecimd  was  granted;  and  the  second  tack  not 
having  been  followed  by  possession  in  the  granter*s 
lifetime,  it  could  not  be  binding  on  the  pursuei; 
^vho»  as  an  heir  of  entail,  was  not  bound  to  im- 
plement the  deeds  of  a  preceding  heir.    To  this 
it  was  Answered,  That,  had  the  lease  been  so  ex- 
pressed^ as  to  hare  made  its  endurance  commence 
from  1766^  in  place  of  1770,  it  would  have  af- 
forded no  objection  to  it,  that  it  had  been  grant- 
^  before  the  expiration  of  the  former.     The 
present  challenge  was,  therefore,  ungracious,  and 
the  more  so,  that  this  transaction  was  a  fair  one, 
entered  into  bona  fide   with    the  late  Blytha- 
Tfood,  in  the  ordinary  adimmstmtion  of  his  affairi^ 
when  these  was  no  reason  to  fear  that  he  would 
die  before  die  expisation  of  the  lease.     That  it 
was  incumbent  on  the  h^  to  point  out  in  what 
manner  the  judgment  of  the  sheriff  would  in- 
innge  any  one  condition  of  the  Entail ;  since  it 
had  done  no  more  than  support  the  new  lease  to* 
the  extent  of  a  19  years*  lease  from  the  1766,  a 
power  which,  confessedly,  the  heir  in  possession 
waa  entitied  to  have  exercised.      Supposing  a 
lease  for  22  years  in  place  of  one  for  19>  to  com- 
mence  at  the  distance  of  three  years,  this  cer- 
tainly would  have  indbded  an  intention  of  giving 
a  lease  for  19 ;  and,  as  his  powers  extended  to  a 
lease  of  this  period^  equity  would  go  no  farther 
than  to  restrict  the  lease  of  22  years  to  one  of  19^ 
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The  same  principle,  it  was  argued,  regulates  the 
case  of  legaeieSy  and  where  a  man  gives  a  nuncu- 
pative legacy,  exceeding  the  sum  allowed  by  law, 
it  will  be  ineffectual  only  as  to  the  excess.  It  was  * 
replied,  that  there  was  no  similarity  between  the 
cases :  That  had  the  late  Bly thswood  granteda  tack 
to  commence  immediately,  but  for  a  longer  space 
than  the  time  allowed  by  the  entail,  there  might 
have  been  some  analogy  between  this  case 
and  that  of  a  nuncupative  legacy,  above  the  value 
of  £100  Scots,  though  even  then  it  would  have 
been  an  infringement  of  the  condition  of  the  en« 
tail.  But  the  plea  of  the  heir  of  entail  in  this 
c^se  is,  that  the  tack  in  question  cannot  be  sus- 
tained for  a  day,  not  on  account  of  the  pe* 
riod  of  its  endurance,  but  from  its  not  having 
commenced  until  after  the  death  of  the  granter. 
The  Court,  on  this  debate,  **  advocated  the  cause, 
'^  and  found,  that  the  defender,  in  virtue  of  the 
"  tack,  dated  the  6th  March  1766,  has  right  to 
<^  possess  the  lands  libelled  £br  19  years  from  the 
"  date  of  the  said  tack."*  Another  case  of  the 
same  kind  occurred  in  1792.  The  estate  of  Chatto 
is  held  under  a  condition  of  not  setting  leases,  for 
more  than  19  years.  A  lease  on  thiig  estate  was 
to  expire  in  1791.  In  1788,  three  years  before 
the  expiration  of  the  lease,  an  agreement  was  en- 
tered into  between  the  tenant  and  the  heir  in  pos- 
session, for  a  new  lease,  to  endure  for  19  years, 

<*  Campbell  v.  Love,  Uth  July  17r«.    Fac.  ColL  Mo^.  U$19. 
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^t  an 'increased  rent,  the  tenant  also  waving  some 

privileges  of  ploughing,  which  he  enjoyed  at  the 

close  of  the  former  lease.     This  agreement  was 

put  into  the  hands  of  the  landlord's  agent,  in  order 

that  he  might  prepare  a  lease;  and  the  tenant 

lahoured  the  farm  differently  from  the  mode  in 

which,  under  the  old  lease,  he  was  entitled  to  have 

done ;  lie  repaired  the  houses,  and,  with  a  view 

to  his  &ture  possession,  expended  ahout  £  100  on 

the  fiurm.     But  about  six  months  before  the  term 

01  entry  under  the  new  lease,  the  granter  died. 

The  first  question  was,   Whether  there  was  a 

written  lease.   And  the  memorandum,  followed  by 

the  diai^e  in  the  taiant's  management,  and  his 

expenditure  on  the  farm,  bdng  held  equivalent  to 

a  written  lease,  the  question  came  to  be.  Whether, 

on  that  assumption,  the  present  heir  of  entail  could 

be  bound  to  give  effect  to  it,  as  the  tenant  was 

not  m  possession  under  it,  when  the  granter  was 

denuded. 

The  argument  was  nearly  the  same  as  in  the 
former  case,  and  that  decision  was  much  relied 
on ;  the  only  difference  consisted  in  this.  That, 
on  the  pmrt  <i£  the  tenant  it  was  maintained,  that 
he  ought  to  be  considered  as  having  possessed 
under  the  new  lease  from  the  instant  of  its  date, 
as  he  had,  from  that  time,  completely  changed 
his  plan  of  management ;  while,  on  the  other  hand, 
it  was  urged  for  the  heir  of  entail,  that,  as  in 
Blythswood's  case,  the  tenant  was  supposed  to 
have  renounced  the  old  lease,  and  betaken  him- 
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self  to  the  new  one^  a  pvesmmption  arose  wliicb 
could  have  no  place  in  this  ease,  as  the  tenant 
possessed  under  a  conveyance  to  the  lease,  incom- 
plete in  itself  and  which  would  not  have  entitled 
faim  to  grant  a  legal  reminciation. 

The  Court,  in  this  case,  as  in  the  former^  sus" 
tained  the  new  lease  for  19  years  fr<»n  the  diate 
of  the  agreement/ 

The  distinction  which  was  made  in  this  case» 
between  an  act  of  ordinary  administration,  such  as 
renewing  a  lease  within  a  short  time  of  its  termi« 
natian,  hut  in  such  a  manner  as  not  to  enlarge 
the  powees  of  ike  henrs  of  entail^  and  the  consti*- 
tution  of  a  lease  at  a  distant  period,  is  further 
confirmed  by  a  case,  in  whidi  the  Court  had  to 
decide  on  the  effect  of  a  lease  for  19  years,  to 
commence  at  the  expiration  of  a  current  leas^ 
of  the  endurance  of  four  19  years.  They  had  no 
hesitatioir  in  finding,  that  the  future  lease  could 
not  affect  an  heir  of  entail,  and  it  was  accordingly 
reduced.** 


*<-»« 


•  Redhead  v.  Kerr,  27th  November  t7ir2.  Bell's  8vo.  Cases, 
f,  90Q,  In  the  reasoning  on  the  Bench,  the  gemsfal  rule  was  ad- 
milted,  ihat  peesesaon  is  necessary  in  order  to.  render  a  lease,  grant-* 
ed  by  an  heir  of  entail,  effectual  against  the  succeeding  heir ;  but 
A  distinction  was  taken  between  a  lease,  made  to  ooihroence  at .  a 
distant  period,  and  oJne  in  the  drcttuMitances  of  the  pre0ent>  wh^t! 
the  renewal  of  the  leiMW  vrm  no  nooie  than  an  act  9f  ordinary  ad* 
ministration ;  and  it  was  observed,  that  it  would  be  attended  with 
jgood  coniequences,  were  a  power  given  to  the  heir,  by  the  entail,  to 
f  enew  leases  a  few  years  belbre  theif  fsapiaJdmu 

^  LessUe  v.  Oitne,  2d  Marc^  177d.    Fait.  CbU.  Mar*  p.  15^30. 
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Ih  so  far,  then,  as  heirs  of  entail  are  concerned* 
it  would  appear  that  the  renewal  of  a  lease,  which 
can  he  eossidered  as  an  act  of  ordinary  admini- 
stration, will  he  sustained,  (although  the  grantor 
may  predecease  the  term  of  entry,)  the  period 'of 
endurance  heing  computed  from  the  date  of  the 
renewal ;  while  a  lease,  which,  from  the  distance 
of  its  commencement,  cannot  he  considered  as 
falling  under  the  ordinary  acts  of  administration, 
win  not  be  supported.  Whether  the  same  prin- 
ciple would  be  received  in  questions  between  a 
purchaser  and  the  tenant  of  the  seller,  relative  to 
ordinary  acts  of  administration,  has  not  beeii  ex- 
pressly fixed  by  any  late  authority ;  although  the 
cases  already  referred  to,*  seem  to  point  out  the  prin- 
ciple  on  which  such  questions  would  be  decided. 
But  these  questions  are  not  likely  to  occur,  as  a 
•|)erson  desirous  to  sell,  will  not  choose  to  incum- 
ber himself  with  a  ^  prorogation  of  the  tenant's 
right ;  or,  when  he  does  so,  will  provide  for  it  in  the 
agreement  with  the  purchaser.  Distinctions  have 
been  attempted  to  be  raised  where  the  new  tack, 
or  the  prorogation,  is  written  on  the  back  of  the 
old  one.  It  has  been  argued,  that  the  two  agree^ 
meats  are  in  this  manner  incorporated  and  firm, 
but  one  agreement  in  a  question  with  singular 
successcars  after  their  date.  It  is  more  correct^ 
however,  to  censider  them  as  separate.  If  they  are 
meant  to  be  incorporated,  the  new  leases  should 
he  so  expressed,  and  the  old  one  cancelled,  or  the 
Bew  lease  should  be  declared  to  have  commenced, 

*  Supra,  p.  51. 
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Botwithstanding  its  date,  at  the  date  of  the  old  one. 
But  these  are  questions  which  ought  to  be 
yarded  against  by  the  contracting  parties. 


SECT-    IL 


THE  EFFECTS  OF  THE  LEASE  WHEN  PROTECTED 

BY  THE  STATUTE. 

Considering  the  lease  as  reduced  into  writ- 
ing, as  containing  all  the  requisites  of  a  written 
deed,  as  having  a  precise  yearly  rent,  a  specific 
period  of  endurance;  and,  as  being  followed  by 
possession,  so  as  to  be  entitled  to  the  full  benefit 
of  the  statute,  we  next  inquire, 

1.  Who,  in  the  sense  of  the  act,  are  to  be  con- 
sidered as  purchasers? 

^.  What  is  the  effect  of  the  lease  against  the 
superior  of  the  lands  ? 

3.  What  is  its  effect  as  a  security  for  debt  ? 

4.  What  conditions  will  be  effectual  against  a 
singular  successor  ?    , 

1.  Purchasers.  From  attending  to  the  mere 
letter  of  the  act,  we  should  be  led  to  imagine, 
that  its  effects  were  confined  solely  to  the  case  of 
a  purchaser  by  a  regular  sale  from  the  proprietor. 
The  rubric  of  the  statute  is  thus  expressed : — 
^*  The  buyer  of  the  landes  sould  keep  the  tackes 
set  before  the  buying;"  and  the  act  declares, 
that  suppose  the  Lordis  sail  sell  or  annalzie  that 
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**land,  or  landes,  the  tackers  sail  remain,'*  &c. 
But  practice  has  explained  this  differently,  and 
the  act  is  held  to  apply  to  every  singular  succes- 
sor, in  what  manner  soever  he  may  have  ac- 
quired right  to  the  lands :  Stair  says  expressly, 
that  the  statute  **  is  extended  against  all  singu- 
**  lar  successors,  whether  hy  sale,  exchange,  appriz- 
'^  ing,  adjudication,  or  any  other  way ;  as  the  sta- 
*^  tute  bears,  ^  that  tackers  sail  remain  with  their 
^  tackes,   in    whose  handes  soever    the    landes 


«  come/  "• 


2.  Superior.  It  might  be  supposed,  that  this 
act  was  intended  to  secure  the  tenant  as  well 
against  the  superior  as  against  purchasers ;  since 
the  expression  is,  **  into  whose  hands  soever  the 
"  landes  sail  come."  But  Erskine''  holds,  that 
this  expression  affords  no  security  to  the  tenant 
against  the  superior,  when  the  feu  opens  to  him 
by  non-entry  ;*  for,  it  is  a  principle  of  the  Scottish 


'  Stair,  B.  If.  tit.  ix.  §  2.  *  Ersk.  B.  II.  tit.  vi.  §  26. 

*  Non-entry  is  one  of  the  casualties  attending  blench  or  fen- 
Bolding.  It  arises  from  the  heir's  neglecting  to  enter  with  the  su- 
perior, and  is  rendered  effectual  by  a  declaratory  action  before  th^ 
Court  of  Session.  From  the  death  of  the  ancestor  to  the  citation 
in  the  action,  the  retour  duties  are  due  to  the  superior ;  in  feuhold« 
ing,  the  feu-duty  is  the  retoured  duty,  and  therefore  nothing  is  ^ue, 
that  would  not^have  been  due,  independently  of  the  non-entry ;  in 
blench  holding,  the  retoured  duty  is  the  new  extent.  From  the 
citation  to  the  date  of  the  decree,  the  fuU  rent  is  due ;  and  from 
the  date  of  the  decree,  the  superior  is  entitled  to  enter  into  posses- 
sion. But,  in  practice,  there  is  no  instance  of  matters  being  carried 
this  length;  the  vassal  pays  his  relief  duty,  and  takes  his  entry. 
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feudal  law»  that  when  the  feu  is,  by  the  falling  of 
any  feudal  casuality,  returned  to  the  superior,  it  is 
'returned  disincumbered  of  the  acts  and  deeds  of 
the  vassal.  If»  then,  it  should  happen  that  a  vassal 
should  continue  unentered,  and  should  allow  his 
superior  to  take  a  decree  of  declarator  of  non-entry 
against  him,  the  superior  would  be  entitled  to  take 
the  natural  possession  of  the  land,  notwithstand* 
ing  any  tack  by  the  vassal,  under  the  burden 
only  of  the  privilege  reserved  to  the  tenant  hj 
the  act  1491 9  c  26.  which  entitles  him  to  conti- 
nue his  possession  until  the  Whitsunday  following 
such  decree.  In  such  a  case,  the  right  of  the 
tenant  would  revive,  on  the  vassal's  obtaining  an 
entry  from  the  superior,  and  the  tenant  would  be 
entitled  to  continue  in  possession  for  a  period 
equivalent  to  that  portion  of  his  lease  which  was 
unexpired  at  the  time  of  his  expulsion.  The 
tenant,  of  course,  would  be  entitled  to  recover 
damages  from  the  landlord,  by  whose  neglect  the 
superior  was  enabled  to  exclude  hinu 

3.  Security  fob  Debt.  It  4s  obvious,  that 
by  giving  the  tenant  a  right  to  retain  the  rent  of 
his  farm,  in  payment  of  a  debt  due  to  him  by  the 
landlord,  or  by  making  the  rent  ]myable  to  any 
other  creditor  of  the  landlord's,  all  the  purposes 
of  an  heritable  security  would  be  attained  with- 
out any  entry  in  the  records,  indicating  the  na^ 
ture  or  extent  of  the  burden ;  and  that,  to  support 
^uch  a  destination  of  the  rent,  in  opposition  to 
the  claims  of  a  singular  successcnr,  woidd  be  in  di- 


AS  A  SECURITY,  &c.  ^ 

lect  opposition  to  the  act  1449 ;  yet  sucli,  at  one 
time,  was  the  opinion  of  the  Court.* 

When  this  question  first  occured,  the  Court  were 
perfectly  aware  of  the  effect  to  be  produced  by 
sustaining  this  new  species  of  security,  and  of 
giving  it  the  effect  of  a  wadset,  or  heritable  bond : 
Sut  they  seem  to  have  been  led  to  support  the 
lease,  by  considering  it  as  effectual  against  a  pur- 
chaser under  the  act,  wherever  there  was  a  precise 
period  of  enduraiioe,  and  a  certain  surplus  of  yearly 
rent,  however  small ;  and,  therefore,  wherever  the 
ish  was  certain,  and  there  was  a  surplus  rent  after 
paying  the  interest  of  the  debt,  as  the  farm  might 
have  been  effectually  set  for  that  surplus  rent 
alone,  they  seem  to  have  thought  the  lease  valid^ 
although  the  consequence  of  that  decision  was  to 
render  the  lease  a  security  for  debt.'^  Nay»  the 
Court  have  gone  the  length  of  sustaining  a  tack 
against  a  purchaser,  where  the  whde  rent  was 
allocated  for  the  payment  of  interest.^ 

But,  at  last,  this  question  received  a  full  and 
deliberate  discussion,  when  a  better  opinion  pre- 
vailed. The  landlord  had  borrowed  4000  merks 
from  the  tenant,  to  whom  he,  of  the  same  date, 
gave  a  lease  for  five  years,  at  a  rent  of  200 
merks,  with  so  many  poidtry,  &c. ;  and  it  was 
declared  in  the  lease,  that  although  the  rent 


*  See  lereral  afees.    Diet  vol  II.  p.  482.    Mor.  p.  ISiiS^,  See. 

^  Oliphant  v.  Currie,  1 1th  December  1677.  Stur.  Mor. 
13245.  Bonald  w.  Stnng,  29d  January  1625.  Dorie.  Mor. 
15236. 

'^  SeCon  V.  While,  13th  November  1679.   Fouat    Mor.  15173. 
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was  payable  to  the  landlord,  yet  it  was  agreed 
and  concerted,  that  the  tenant  was  yearly  to  retain 
the  interest  of  the  4000  merks^it  being  agreed,  that 
a  discharge  of  the  interest  of  the  debt  should  be 
received  in  pajrment  of  the  rent  The  estate  waa 
afterwards  sequestrated^  and  the  question  arose. 
Whether  the  tenant,  in  virtue  of  this  clatuse,  was 
entitled,  in  a  competition  with  real  creditors,  to 
retain  the  interest  of  the  4000  merks  out  of  his 
rent.  The  former  cases  were  all  enumerated  and 
founded  on.  It  was  stated  from  the  Bench, 
That  the  distinction  was  not  solid  between  the 
cases  of  a  surplus  rent  and  no  surplus ;  for  the 
retainable  sum,  as  well  as  the  surplus,  was  the 
tent,  and  the  seller  could  not  enable  the  tenant 
to  retain  from  a  singular  successor  any  part  there-, 
of,  more  than  he  could  entitle  him  to  retain  the 
whole.* 

This  decision  shows,  that  sudr  devices,  for  giv- 
ing security  to  a  tenant,  can  have  no  effect  against 
an  heritable  creditor  or  purchase^;  an  opinion 
that  has  been  since  called  in  question,  when  the 
same  decision  was  repeated,  and  a  power  of  reten- 
tion given  to  the  tenant,  in  payment  of  a  debt 
due  to  him  by  the  landlord,  disregarded.** 


iAi.i*< 


*  M'Tavish  v.  M^Lauchlane^  11th  February  ir48.  Mor.  p. 
15248. 

^  Creditors  of  Lord  Cranston  v.  Scott,  4th  January  J  757.  Mor. 
15218.  In  this  case,  (the  particulars  of  which  ^ere  formerly  men* 
Aioned),  Scott,  the  tenant,  had  been  cautioner  for  Lord  Cranston 
in  a  debt  which  he  was  forced  to  pay;  and,  fbr  his  relief  Lord 
Cransfon  gave  him  a  prorogation  of  his  tack,  to  commence  at  the 
expiration  of  the  former  one^  with  a  power  to  retain  the  grassum 
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4.  The  effect  of  other  Conditions.  In 
the  modem  lease,  there  are  many  conditions  re- 
lative to  the  management  of  the  &nn ;  the  re- 
pairing and  building  of  houses,  or  the  making  of 
enclosures ;  and,  it  may  often  come  to  be  a  ques- 
tion, how  far  these  conditions  can  affect  a  singular 
successor. 

1.  We  have  seen  that  the  lease  is  protected  by 
the  statute,  and  that,  of  course,  tlie  natural  pos- 
session of  the  ground  may  be  retained  from  the 
singular  successor  by  a  tenant,  and  may  be  eon- 
verted  to  any  agricultural  purpose  which  does  not 
absolutely  ruin  the  soil.  The  singular  successor 
can,  therefore,  have  no  title  to  object  to  any  re- 
gulation relative  to  the  plan  of  management  of 
the  farm,  since  these  regulations  must  consist  of 
restridnts  on  the  power  of  the  tenant.  Besides, 
it  is  necessary,  for  the  security  of  the  tenant,  that 
all  r^ulations  connected  with  the  management  of 
the  farm  should  remain  in  force,  into  whose  hands 
soever    the    estate    may    come.      There  seems. 


and  the  soiplus  rent  under  the  old  leaae^  after  paying  the  interest 
dvbi  to  certain  heritable  creditors.  Thereafter  the  landlord's  estate 
was  sequestrated;  and  his  creditors, by  infeftments  and  abjudications 
posterior  to  the  date  of  the  prorogation,  on  the  footing  that  no 
possession  had  followed  on  the  prwogation,  maintained,  that  it 
eoald  not  afiect  them ;  and  they  flirther  denied,  that  he  could  re- 
tain the  surplus  tack-duties,  as  the  sequestration  was  preferable  to 
any  such  assignment  of  the  rents.  The  Lords  found,  that  the  by- 
gone rents,  preceding  the  sequestration,  did  not  fidl  under  the  foc- 
tory;  but  that  the  rents,  since  the  sequestration,  did  fall  under  it, 
and  reduced  the  new  tack,  in  so  far  as  concerned  the  interest  of  the 
creditors,  reserying  action  to  the  tenant  against  the  landlord. 
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therefore,  to  be  no  doubt,  that  all  the  condilioiis 
of  the  lease,  relative  to  the  management  of  the 
farm,  must  be  equally  binding  on  the  aingular 
successor,  as  on  the  granter  and  lus  heirs. 

2.  With  regard  to  the  repairing  cnr  bnilding' 
of  houses,  matters  £eem  to  be  in  soanewhat  of  st 
different  situation.  The  landlord  is  bound  to 
repair  the  houses ;  this  is  a  burden  on  him,  the 
expense  of  which  he  ought  to  besr.  But  shcmld 
the  tenant  undertake  these  burdens,  on  condition 
of  his  being  allowed  retention  out  of  his  rent, 
it  might  be  doubted  whether  a  singular  «iooe«or, 
who  had  acquired  right  to  the  estate,  after  the 
repairs,  and  be&re  the  rent  fell  dx^^  diould  be 
bound  to  allow  deduction  for  those  repairs ;  since 
they  are  a  debt  of  the  granter  of  the  lease,  and 
seem  to  be  no  more  entitled  to  a  preference  than 
any  other  debt  of  his.  Bankton  saya  expressly,  *^  a 
clause,  allowing  the  tacksman  to  retain  out  o( 
the  tadL-4uty,  the  expense  of  repairs  on  the  lands 
or  houses,  will  not  operate  against  porchaserSy 
«  who  will  have  right  to  thdir  fidl  rent  &om  their 
entry.* 

This  is  a  question  that  will  not  frequently  oc- 
cur ;  but  the  expense  of  building  a  house,  or  ma- 
king indosures,  where  it  is  not  to  be  re-paid  until 
the  end  d  the  lease,  is  one  that  seems  to  depend 


*  Banktmi,  B.  II.  tit  ix.  |  ^,  R«e  v.  Finkycon^  5th  Febnxarf 
'1680.  Stak.  Mor.  p.  15816  and  1031T.  In  this  case  tfie  tenant 
bad  undertaken  to  repair  a  tenement  Mriihin  hargh,  on  being  al- 
lowed to  retain  the  rent  fttr  Ins  re-^pajment.  llhis  -eondilSon  was 
ifound  to  be  personal  only,  against  the  seller,  and  not  to  afl^t  a 
pntchaser. 
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M  die  same  principle^  and  which  the  Court  has 
repeatedly  decided. 

A  lease  of  certain  knds  for  26  years,  contain- 
ed a  clause^  obliging  the  landlord  and  his  heirs; 
to  repay,  at  the  e:^piration  of  the  tack,  the  ex- 
pense of  building  dykei^,  which  expense^  it  was 
stipulated,  should  not  exceed  £50.  The  dykes 
were  built  in  1730^  slnd  in  1731  the  tenant 
purchased  the  lands^  In  1754,  at  which  time 
the  26  years  from  the  datei  of  the  lease  expired, 
the  tenant,  now  the  proprietor,  brought  his  action 
against  the  heir  of  the  seller,  for  the  £50.  The 
tenant  argued,  that  be  had  a  right  to  make  this 
demand,  as  he  hdd  paid  a  higher  pric^  for  the  lands^ 
on  account  of  the  inclosures  which  had  been 
made,  than  he  would  otherwise  hiive  paid^  and 
the  sum  demanded  was  a  personal  debt,  for  which 
the  seller,  his  heirs,  and  successors,  were  liable, 
and  which  could  not  have  been  demanded  from 
a  purdiasef,  without  an  express  stipulation.  To 
this  it  was  answered,  that  this  daim  was  payable 
at  the  expiration  of  the  lease,  because  it  was  then 
that  the  landlord  was  to  reap  the  benefit ;  and 
the  tenant,  being'  now  proprietor,  he  would  enjoy 
the  benefi:t,  and  could  have  no  claim  against  the 
seller :  That  had  the  sale  been  made  to  a  third 
party,  in  place  of  the  tenant,  the  claim  must 
have  been  made  against  the  third  party,  and  not 
against  the  seller.*    On  this  debate^  the  Court 


*  This  argument  has  appeared  to  many  conclusive  against  the 
judgment  in  this  case^  which  has  of  late  been  considered  as  a  yefy 
doubtM  decision. 
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found  the  heir  of  the  seller  liahle  in  payment  of 
the  £50/ 

By  this  decision,  then,  a  sum  of  money,  to  be 
expended  by  the  tenant  upon  the  farm,  and  stipu- 
lated in  the  lease  to  be  repaid  by  the  landlord 
at  the  end  of  the  lease,  is  held  to  create  a  person- 
al obligation  on  the  landlord,  and  Qot  to  constitute 
a  debt  against  a  purchaser ;  and  this  seems  to  be 
consistent  with  the  principle  of  the  lease,  by  which* 
there  ought  to  be  nadebt  constituted.  agaiu$t  the 
landlord,  and  rendered  real  on  the  farm^  so  as  to 
affect  a  singular  successor. 

But  there  are  two  later  decisions  of  an  opposite^ 
tendency ;  and  it  is  necessary  to  inquire,  whether 
they  are  founded  on  any  principle  which  can  affect 
the  authority  of  the  former  decision.  1.  A 
lease  for  19  years  from  1751^  contained  a  clause^ 
declaring,  ^^  That,  in  case  the  tenant  iihall 
think  proper  to  inclose  any  of  the  grounds 
of  the  said  lands  with  sufficient  country  dykes^ 
they  shall  at  their  removal,  on  leaving  them 
**  sufficient^  be  paid  a  comprised  price  for  the 
**  same,  not  exceeding  one  year's  rent."  The 
estate  was  sold  by  judicial  sale  in  1763.  In 
1765,  an  action  was  brought  by  the  tenants 
against  the  seller,  concluding,  that  he  should 
pay  £24,  being  one  year*s  rent,  which  they  were 
entitled  to  lay  out  in.  building  dykes  in  terms 
of  the  lease.  This  action  was  dismissed,  leaving 
to  the  tenant  to  make  his  claim,  at  the  expiration 
of  the  lease,  for  the  value  of  such  dykes  as  should 

*  M'Dowalv.  M'Dowal,  17th  December  17S0.  Fftc.  Coll.  Mor. 
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be  built.  On  the  expiration  of  the  lease,  a  second 
action  was  hrougfat  hy  the  tenant,  for  the  price  of 
the  dykes  which  had  been  built,  and  both  the  sell- 
er and  purchaser  of  the  farm  were  called  as  defen- 
ders.— ^The  Lord  Ordinary  found  "  the  seller  liable 
''in  £13  :  12s,  as  the  value  of  the  dykes ;  and,  in 
respect  there  is  no  obligation  in  the  tack  to  build 
the  dykes,  That  the  obligation  to  pay  a  sum, 
not  exceeding  £24,  depended  on  an  uncertain 
event,  and  that  there  is  no  mention  of  assignees, 
assoilzied  the  purchaser.**  But  the  Court,  on  a 
reclaiming  petition,  found  the  purchaser  liable  in 
payment.* 

2.  A  tenant  became  bound  to  build  a  house  on 
the  farm,  for  which  he  was  to  be  allowed  £50  out 
of  the  rent. — ^The  landlord  sold  the  farm ;  and  the 
piirchaser*s  entry  was  at  Martinmas  1788.  The 
house  was  built  between  Martinmas  1 783  and  Whit- 
sunday 1784;  and,  when  the  seller  came  to  de- 
mand his  rent  for  1783,  the  tenant  claimed  reten- 
tion of  the  £50  from  that  year*s  rent.  The  Lord 
Ordinary  here,  as  in  the  former  case,  found,  that 
the  obligation  on  the  seller  could  not  affect  the 
purchaser.  But  this  judgment  was  altered  by  the 
Court,  and  the  purchaser  found  liable  for  the  £50, 
as  the  value  of  the  house.^ 


*  Arbuthnot  v.  Colquhoun,  5th  February  1772.  Fac.  Coll. 
M.  10494. 

**  Maxwell  Moridonv.  Pattillo  and  Laird,  3d  Febraary  1787. 
Fac.  Coll.    M.  ia4S5. 
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On  camparing  these  two  decisions  with  the  fot^ 
mer,  there  is  one  very  remarkahle  point  of  distinct 
tion.  In  the  first  case  where  the  seller  was^ 
found  Uable,  the  building  had  been  erected 
prior  to  the  sale ;  in  the  two  latter  cases,  where 
the  claim  was  sustained  against  the  purchaser,  the 
buildings  had  been  erected  posterior  to  the  sale, 
and  after  the  farm  had  become  the  property  of  the 
purchaser.  Without,  therefore,  affecting  the  prin- 
ciple of  the  former  decision,  these  more  recent  de- 
cisions maybe  accounted  for  on  auother  principle ; 
for,  either  the  expense  was  [Hroperty  laid  upon  the 
person  who  was  proprietor  at  the  time  it  was  in- 
curred, which  is  consistent  with  the  judgments 
pronounced  in  all  the  cases;  or  the  Court  may 
have  thought,'  that  where  a  building  was  erect- 
ed, or  an  improvement  made  prior  to  a  sale,  the 
purchaser  would  take  that  into  consideration,  in 
making  his  offer  v  and  that  the  sella:,  who  in  this 
way  received  the  price  of  the  improvement,  was 
tibe  proper  debtor  m  the  obligation ;  whereas,  in 
the  case  where  the  improvement  was  not  made 
imtil  after  the  purchaser  had  acquired  possession, 
he  alone  bad  the  benefit  of  the  improvement,  and 
ought  therefore  to  pay  for  it. 

From  these  decisions  we  may  therefore  con- 
clude, that  where  a  sum  is  stipulated  to  be  paid 
by  the  landlord  to  the  tenant,  for  any  improve- 
ment, or  operation  to  be  performed,  if  the  im- 
provement has  been  made,  or  the  operation  perform- 
ed during  the  landlord's  possession,  it  will  consti- 
tute a  personal  debt  with  which  a  singular  sue- 
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«essor  has  no  concern.  If,  on  the  other  hand,  the 
improvement  has  been  made  after  the  singular 
successor  has  acquired  possession,  it  will  form  a 
debt  against  him/ 

It  remains  still  to  be  considered,  whether  it  be 
in  the  power  of  the  singular  successor  to  prevent 
the  tenant  from  fulfilling  a  condition  of  this  kind, 
which  may  be  expressed  in  the  lease,  but  which 
has  Bot  been  implemented  before  the  singubur 
successor  has  acquired  his  right. 

This  question  will  probably  depend  on  cir- 
cumstances; were  a  person  to  sell  an  estate, 
after  having  enter^  into  a  contract  with  an 
architect  to  build  a  mansion  house  on  it, 
there  can  be  no  doubt  that  the  contract  would 
xemain  personal,  and  could  in  no  shape  bind 
the  purchaser ;  whereas,  on  the  other  hand,  the 
building  of  farm-houses,  or  the  making  of  in- 
closures,  may  have  been  in.  the  tenant's  view  in  en^ 
tering  into  the  lease,  and  are  therefore  operations, 
the  expense  of  which  would  fall  upon  a  singular 
successor.     Perhaps  this  distinction  may  be  taken, 


*  In  a  recent  case^  a  singular  successor  who  had  purchased^ 
during  the  currency  of  a  lease^  was  found  liable  in  a  claim  made  by 
the  tenant  at  the  end  of  the  lease,  for  the  expense  of  houses  built 
prior  to  the  sale.  The  obligation  on  the  landlord,  in  this  case,  did  not 
appear  even  in  the  lease^  the  tenant  s  daim  being  founded  upon  an 
alleged  verbal  agreement  between  the  seller's  predecessors  and  their 
tenants^  and  upon  a  local  practice.  The  judgment  was  founded  up- 
on the  local  practice^  although  there  were  no  means  by  which  the 
purchaser,  who  was  a  stranger,  could  discover  the  existence  of  such 
« practice.  Bells  r^  Lamont>  &c.  14th  June  1814.  Fac.  Coll.  p.  645. 
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That  all  acts  of  ordinary  admmistration,  which 
have  been  deemed  necessary  by  the  landlord  and 
tenant  for  the  time,  \yill  be  effectual  against  ar 
singular  successor,  while,  notwithstanding  a  pro- 
vision in  the  lease,  he  may  prohibit,  or  at  least  re- 
fuse to  pay  for  mere  decorations,  not  essential  in 
the  management  of  the  farm. 

4.  The  power  of  cutting  down  wood  at  a  cer- 
tain price,  where  the  wood  is  not  cut  in  faaggs, 
might  very  justly  be  doubted,  were  it  opposed  by 
a  singular  successor. 

To  bring  the  objects  of  this  section  into  one 
view,  it  may  be  observed, 

1.  That  the  statute  extends  to  every  singular 
successor. 

2.  That  the  rights  of  the  superior  are  not  af- 
fected by  the  lease. 

3.  That  the  lease  cannot  be  used  as  a  secu- 
rity  for  debt,  operating  against  singular  suc- 
cessors in  the  lands,  either  by  giving  to  the 
tenant  a  right  of  retention,  or  by  making  the  rent 
payable  to  any  particular  creditor  of  the  land- 
lord's. 

4.  That  every  lawful  condition  of  the  lease, 
connected  with  the  purposes  of  agriculture,  will 
be  effectual  against  the  singular  successor. 

5.  That  where  a  debt  is  constituted  by  the 
lease  in  favour  of  the  tenant,  on  condition  of  his 
performing  certain  operations  on  the  farm,  if 
these  operations  are  performed  after  the  farm 
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lias  passed  to  a  singular  successor ;  the  debt  v^ill 
be  effectual  against  the  singular  successor* 

6.  That  where  a  lease  contains  obligations  on 
the  tenant  to  perform  certain  operations,  the  ex- 
pense of  iivhich  is  to  be  defrayed  by  the  land- 
lord, these  obligations,  if  they  relate  to  agricul- 
ture, or  the  improvement  of  the  farm,  will  con* 
stitute  a  debt  against  the  singular  successor; 
whereas,  if  they  are  merely  ornamental,  and  for 
the  decoration  of  the  place,  it  would  seem  to  be 
competent  to  the  singular  successor  to  prevent 
them  from  being  executed. 

7.  That  <x)nditions  relative  to  the  cutting  of 
timber,' when  it  is  not  cut  in  yearly  haggs,  may, 
in  certain  drcumstances,  be  subject  to  the  re- 
gulation of  the  singular  successor. 


SECT.    IIL 


THE  EFFKCT  OF  THE  LEASE  WHEN  UNPRO- 
TECTED BY  THE  ACT  1449,  IN  QUESTJONil 
WITH  THE  GRANTER  AND  HIS  HEIR& 


In  the  preceding  section,  we  have  considered 
the  effect  of  the  lease  in  questions  with  purchasers^ 
when  under  the  protection  of  the  statute;  and 
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we  have  seen,  that  there  must  be  a  certain  rent, 
a  precise  period  of  endurance  and  possession, 
in  order  to  render  the  lease  effectual  against  a 
purchaser ;  that  even  when  it  is  so  constitute 
ed  as  to  be  effectual  against  a  purchaser,  it  can 
neither  be  used  as  a  security  for  debjt,  to 
the  effect  of  carrying  off  the  rent  from  the  pur- 
chaser; nor  can  any  debt  of  the  landlord's  be 
thrown  upon  the  tenant,  so  as  to  entitle  him  to 
•  retain  his  rent  from  a  purchaser;  and  that  no 
obligation,  .unconnected  with  the  improvement 
and  management  of  the  farm,  can  affect  a  piur* 
chaser. 

In  questions  with  the  heir  of  the  granter,  a 
different  rule  prevails ;  there  is  no  occasion  for 
an  act  of  Parliament  to  make  the  deeds  of  his^ 
predecessor,  whom  he  represents,  binding  upon 
him.  He  is  bound,  by  representing  his  ancestor, 
to  fulfil  every  condition  and  every  obligation  ef- 
fectual against  that  ancestor.  Even  where  the 
Jease  cannot  receive  implement  against  a  pur- 
chaser, the  tenant  is  entitled  to  return  upon  the 
heir  of  the  granter,  and  to  claim  his  relief ;  that  is, 
indemnification  for  the  damage  which  he  may  have 
suffered,  from  a  failure  to  perform  those  conditions 
which  the  granter  undertook,  and  which  have 
not  been  £biind  effectual  against  the  purchaser. 

Formerly,  the  peculiar  nature  of  a  lease  was 
so  strictly  regarded,  that  when  it  was  defective 
in  any  of  the  principal  requisites,  (as  where  there 
was  no  rent,  or  no  definite  ish,)  it  was  not  thought 
to  be  effectual  even  in  questions  with  the  granter 
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0t  his  heirs.  The  strictness  of'<  interpretation, 
however,  graduidly  relaxed ;  and  a  lease  to  endure 
for  ever,  or  without  a  tack*duty,  came  to  he  iuB^ 
tained  against  the  granter,  or  those  hy  whom  he 
was  represented. 

1.  In  1615,  a  tack  set  in  perpetunm^  was  de« 
dared  to  he  nuU  in  a  question  with  the  repre- 
sentatives of  the  granter :'  But,  by  more  recent 
decisions,  a  perpetual  lease  has  heen  sustained 
against  the  granter  and  his  heirs.^  And  Mr. 
!Erskin€J°  says,  that  there  is  nothing  in  such  leases, 
(leases  in  perpetuity,  or  with  an  indefinite  ish,) 
more  iaeonsisteat  with  property,  than  in  those 
granted  for  life,  or  for  a  term  of  years  exceeding 
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*  Stewart  V.  Lord  Grarlies,  15th  July  IGlii,    Mor.  p.  1^187. 

*  Carrutbere  ».  Irvine,  S3d  January  1717,  Mor.  ]5195.  In 
this  case,  Camiiheiv  of  Holmainsy  in  the  year  16S0,  granted 
•  tack  to  William  Irnjie,  of  the  iK)llowing  tenor :  *'  Setts  and  in 
"  rental  lets,  to  the  said  Williani,  the  foresaid  fi^e-pound  land,  as 
"  then  possessed  by  him  and  his  tenants,  and  that  perpetually  md 

continually,  as  Ic^igas  either  grass  groweth  up,  or  the  water  run* 
neth  down  ;  and  obliges  hirn,  and  his  heirs,  &c.  to  renew  the 
present  security  and  right  of  the  five-pound  land,  to  the  said 
William  Irvine,  his  heirs,  and  successors,  aye,  and  while  they 
'^  find  themselves  sufficiently  secured  in  the  said  lands."  In  a  re- 
moving, at  the  instance  of  the  heir  of  the  granter,  it  was  objected, 
that  this  tack^  or  rental,  was  null,  as  wanting  an  ish.  Answered, 
A  tack,  or  rental,  wanting  an  ish,  is  indeed  not  good  against  singu- 
lar successors;  at  the  same  time,  it  can  hardly  be  doubted,  that  a 
proprietor  has  it  in  his  power  to  grant  such  an  obligation  to  his 
tenant,  as  shall  be  good  agaiiist  himself  and  his  heirs  for  ever.  This 
ifi  not  an  unlawfhl  obligation,  nor  is  it  reprobated  in  law.  The 
Court  found,  "  That,  by  the  meaning  of  parties,  the  contract  waa 
^'  intended  to  be  a  perpetual  right  to  the  tenant  and  his  successors^ 
"  and  therefoie  assoilzied." 

*  Ersk.  Inst.  ».  II.  tit.  vi.  §  30. 
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the  ordinary  period  of  life ;  and  that  any  proprie- 
tor may  lawfully  bind  himself  to  dispose  of  his 
property,  or  of  the  u&e  of  it,  in  the  way  he  thinks 
proper.  It  may  therefore  be  concluded,  that  s 
perpetual  lease  will  now  be  held  effectual  against 
the  granter  and  his  heirs. 

2.  With  regard  to  the  rent,  it  has  been  dedded 
in  several  early  cases,  that  where  no  rent  is  sti- 
pulated, the  conveyance  of  land,  in  the  &rm  of  s 
lease,  is  ineffectual  even  against  an  heir.     ^  A 

tack  set  by  a  husband  to  his  wife  fi>r  her  life- 
time, was  found  null  at  the  instance  of  his  heir, 
because  it  contained  no  tack-duty;  nor  was  it 
a  disposition  of  a  life-rent  right,  because  want- 
ing a  precept  and  sasine.'"  But  by  a  latter  de- 
cision, a  lease  was  sustained  against  the  setter  and 
his  heirs,  where  no  rent  was  payable,  ftiture  rents 
having  been  discharged  by  the  granter.^ 

3.  Possession,  though  necessary  to  render  ^ 
lease  binding  on  a  singular  successor,  is  not  ne- 
cessary to  give  it  effect  against  an  heir.  From 
the  instant  that  the  tack  (which  is  a  mutual  con- 
tract) is  signed  by  both  parties,  it  becomes  bind- 
ing; and,  of  course,  gives  the  tenant  actioh  against 
the  landlord  and  his  heirs,  for  implement  of  its 
conditions.  When  a  person,  therefore,  has  grant- 
ed 9  lease,  or  a  prorogation  of  a  lease,  and  the 
granter  disposes  of  the  estate  before  the  tenant 


•  Lord    Grange  Durham  v,  his  Brother's  Relict,  7th  Jilhe 
157-6.  ColviL  Diet.  Vol.  II.  p.  417.  Mor.  15165.     LaItiI  of  Ayton 
V,  Tenanted  7th  July  1625.    Mot.  15167. 

^  Boss  V.  Blair,  31st  January  1627.   Durie.    Mor.  15167. 
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has  obtained  possession,  the  lease  will  not  af« 
feet  the  purchaser,  but  it  will  give  the  tenant  a 
claim  for  damages  against  the  grantor  or  his 
heir. 

In  the  same  manner  a  power  of  retention  of  the 
rent,  in  payment  of  a  debt  due  to  the  tenant, 
though  ineffectual  against  singular  successors, 
will  afford  the  tenant  a  claim  against  the 
heirs  of  the  grantor.  In  short,  every  legal  obli« 
gataon,  inserted  by  the  grantor  of  a  lease,  will  be 
binding  on  him  and  his  heirs,  although  it  may 
not  be  of  such  a  nature  as  to  affect  a  singular 
successor. 


SECT.    IV. 


OF  THE  BENEFIT  OF  A  POSSESSORY  JUDGMENT. 

In  concluding  this  view  of  the  lease,  it  is 
proper  to  state  the  nature  of  a  possessory  judg- 
ment. This  term  is  borrotyed  from  the  language 
of  the  civil  law.  The  principle  is  the  same 
with  that  of  the  interdict  uti  possidetis.  It 
entitles  a  person  who  has  possessed  uninterrupt- 
edly, for  seven  years,  upon  a  feudal  title  or 
upon  a  lease,  to  a  judgment  continuing  that  posses- 
sion^ and  all  the  rights  which  belong  to  it,  until^ 
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in  a  declaratory  action,  or  in  a  reduction,  the  right 

shall  he  ascertained. 

liord  Stair  says,  that  the  possessory  judgment 
ariseth  from  the  feudal  customs  of  this  kingdom, 
where  there  are  many  subaltern  infeftments  of 
the  same  heritage,  and  every  party  keeps  in  their 
own  hands  their  own  rights ;  so  that  if  the  pro- 
prietor were  obliged  to  instruct  his  progress,  by 
insisting  for  mailis  and  duties,  or  by  recover- 
ing the  natural  possession  by  removing  of  ten- 
ants and  possessors,  his  right  would  be  very 
lame  and .  ineffectual,  if  any  person  should  pro* 
duce  a  prior  right,  or  the  possessors  should  say, 
they  possess  in  the  right  of  another  who  had  a 
prior  right  So  that  the  proprietor  behoved  to 
found  upon  all  his  superior's  rights  prior  to  that 
right    whereupon    the    defence    was  founded, 

'^  which  are  not  in  his  hand ;  and  he  had  no  title 
to  get  them  into  his  hand  but  by  an  incident 
diligence,  if  the  proprietor,  possessing  might 
be  excluded  by  any  right  prior  to  his  own  in- 
feftment.  For  remedy  of  which  inconveniences, 
our  law  has  wisely  introduced  this  remedy  of 
a  possessory  judgment,  whereby  proprietors  of 
lands  and  other  heritages,  pursuing  for  rents  or 
removings,  or  defending  their  possessions,  need 
allege  and  instruct  no  further  than  seven  years 
lawful  and  uninterrupted  possession,  by  virtue 
of  an  infeftment,  whereby  they  do  not  only 
secure  the  profits  they  have  made  as  bona  fide 
possessores,  but  may  continue  to  enjoy  the 
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future  profits  till  they  be  put  in  nulla  Jide^  by 

judicial  production  of  a  better  rij^ht,  by  way  of 

^'reduction,  declarator,  or  competition."*    Lord 

Stair  here   speaka  of  a  possessory  judgment  a& 

founded  only  on  infeftment,  but  the  same  privi^ 

l^e  belongs  to  a  leasehold  rights     Erskine  says, 

that  **  a  possessory  judgment  foun^d  on  seven 

years  possession,  in  consequence  either  of  a  sa- 

sine  or  of  a  lease,  has  this  effect,  by  the  law  of 

Scotland,   that  one,  though  claiming  under  a 

right  preferable  to  that  of  the  possessor,  cannot 

^  claim  the  possession,  until,  in  a  formal  action  of 

^  reduction,  he  shall  get  his  competitor's  title  of 

**  possession  declared  void  i"^  and,  on  the  authori« 

ty  of  an  old  decision,""  he  states,  that  the  lease^ 

though  it  should,  from  some  nullity  or  default, 

be  subject  to  reduction,  entitles  the  tenant  to  a 

possessory  judgment,  by  which  he  may  continue 

''his  possession    till    his    tack  be  formally  set 

"aside/*^ 

'  We  perceive,  in  this  privilege,  the  great  dis- 
tinction which  originaQy  existed  between  the  Scot- 
tish and  English  lease.  The  Scottish  lease  was, 
under  the  possessory  judgment,  protected  from 
every  thing,  similar  to  the  English  recovery;  whUe 
the  English  lease,  being  exposed  to  a  fictitious  reco« 
very,  required  the  aid  of  statute  to  render  it  secure. 


*  Stair's  Inst.  B.  IV*  tit.  xxvL  §  3. 
**  Ersk.  Inst.  B.  IV.  tit  i.  §  50. 

""  Hume  V.  Scott,  1st  December  1676.    Stair.    Mor.  p.  10641. 

*  Ersk.  Inst  B.  11.  tit  yi.  §  SS. 
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Having  thus  considered  the  written  lease,  as 
it  affinrds  protection  to  the  tenant  in  questions 
with  the  granter  or  his  heirs — ^with  the  superior 
— ^the  singular  successor-'^-or  those  claiming  on  a 
preferable  title — we  are  prepared  to  consider  more 
minutely  the  form  of  the  deed,  and  to  analyse 
its  different  clauses. 


CHAP.    III. 


COMMENTAEY  ON  THE  TERMS  OF  THE  LEASE. 

The  lease  is  a  mutual  contract,  between  the  pro- 
prietor of  the  subject  to  be  let,  who  is  termed  the 
landlord,  and  the  person  to  whom  it  is  to  be  let, 
who  is  termed  the  tenant.  By  this  contract,  the 
landlord  gives  the  use  of  the  land  to  the  tenant 
for  a  time  certain,  and  the  tenant  becomes  bound 
to  pay  a  fixed  yearly  rent.  Besides  these,  there 
are  generally  other  conditions  agreed  upon  by  the 
parties,  relating  to  the  reservation  of  rights  by  the 
landlord,  to  buildings  and  inclosures  on  the  fium, 
or  to  the  plan  of  management  to  be  adopted. 

This  deed,  as  we  formerly  had  occasion  to  ob- 
serve, was  originally  in  the  form  of  a  diarter,  by 
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wbidb  the  landlord  gave  possession  to  the  tenant 
for  a  certain  period,  and  burdened  him  with  the 
payment  of  the  rent ;  but  the  disadvantages  of  thia 
form  of  deed,  which  contained  no  personal  obliga- 
tion on  the  tenant  that  could  be  the  ground  of 
sununary  diligence,  and  which  even  admitted  of 
the  tenant^s  renouncing  his  possession,  made  it  at 
last  be  abandoned  for  a  deed  in  the  form  of  a  mutu- 
al contract,  by  which  the  landlord  and  tenant  are 
reciprocally  bound  to  each  other ;  and  this  form  is- 
much  more  necessary  in  the  modem  lease,  where 
so  many  conditions  are  required  for  seeurisg  the 
lights  of  the  parties. 

The  lease,  in  its  simplest  form,  consists,  in  the 
first  place,  of  that  annunciation  of  the  parties^  . 
which  is  common  to  every  contract :  Then^ 
on  the  part  of  the  landlord,  there  is  a  clause 
(which  I  shall  term  the  dispositive  clause),  by 
which  he  gives  out  the  lands  with  a  clause 
of  warrandice.  On  the  part  of  the  tenant,  there 
is  an  obligation  to  pay  the  rent,  and  to  re- 
move at  the  expiration  of  the  lease:  Lastly, 
There  are  clauses  which  affect  both  parties,  as  an 
obligation  on  them  to  perform  their  respective  parts 
of  the  premises  to  each  other,  under  a  penalty,  a 
clause  of  registration,  and  a  testing  clause.* 


*  I  give  here  an  example  of  the  lease^  in  this  simple  finnu 
Some  examples^  with  variations^  will  be  found  in  the  Appendix. 

LEASE. 

It  is  CONTRACTED,  AGREiDj  and  ENDED,  between  A.,  heritable 
proprietor  of  the  sulgects  after-mentioned,  on  the  one  paet^  and 
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Such  id  the  form  of  the  lease  where  the  coti£-' 
tions,  relative  ta  the  management  of  the  farm,  aref 


DispositiTe 
clauie. 


Clause  of 
ifarrandice, 

Obligation 
to  pay  rent. 


Obligation 
to  remove. 


Mutual  ob- 
ligation to 
implement 
the  lease. 

Clause  of 
registra- 
tion. 


Testing 

clause. 


B.  ON  the  OTHER  FART^  in  manner  following;  that  is  to  say. 
The  said  A.  has  set,  and  in  consideration  of  tlie  tack-duty  after- 
mentioned,  hereby  iivs,  and  in  tack  and  assedation  LEts  to  the 
said  B.,  and  his  heirs,  all  and  whole,  ^A^re  the  farm  will  be  de-* 
scribed),  and  that  for  the  space  of  19  years  from  and  after  his  en- 
try thereto,  which  is  hereby  declared  to  commence  at  tlie  term  of 
g  and  from  thelioeforth  to  be  peaceably  possessed,  by  the 
said  B.  and  hi&  foresaids,  during  the  whole  foresaid  space :  Which- 
TACK  tbe  siid  A.  binds  and  obliges  himself,  his  heirs  and  suc- 
cessors, to  WARRANT  to  the  Said  B.,  and  his  foresaids,  at  all  hands, 
and  against  all  deadly,  as  law  wUL  For  which  caoses,  and  oi^  the 
other  PART,  the  said  B.  binds  and  obliges  himself  his  heirs,  exe- 
cutors, and  successors,  whomsoever,  to  make  payment  to  the  said 
A.,  and  his  foresaids,  of  the  sum  of  £  Sterling,  in  name  of 

tack*dttty,  and  that  at  two  terms  in  the  year,  Wldtsunday  and  Mar-* 
tinmaa,  by  equal  p(Rtion^i  beginning  the  first  term's  payment  at  the 
term  of  Whitsunday  ,  and  the  next  term's  payment  at  Mar- 

tinmas thereafter,  for  tie  first  year'is  rent,  being  crop' and  year 
and  so  finth,  yearly  and  termly  thereafter  during  the  currency  of 
this  lease,  with  a  fifth  part  more  of  each  term's  payment  of  liqui- 
date penalty  in  case  of  failure,  and  the  legal  interest  of  each  term's 
payment,  from  the  time  that  the  same  shall'  &11  due,  during  the  not- 
payment  thereof:  And  purther^"  the  said  B.  binds  and  oUiges 
him  and  his  foresaids,  to  remove,  with  their  servants  and  stock- 
ii^  fh)m  the  possession  of  the  subjects  hereby  let,  at  the  expira-' 
fion  of  this  lease,  and  that  without  any  previous  warning'  or  process 
of  removing}  And  lastiy,  both  parties  bind  and  obliok 
themsdves  and  their  foresaids,  to  implement  their  respective  parts 
of  the  premiises  to  each  other,  under  the  penalty  of  £  Ster- 

ling, to  be  paid  by  the  party  faflii^  to  the  party  observing,  or  will-> 
ing  to  observe  the  same,  and  that  over  and  above  performance:  An]> 
they  CONSENT  to  the  registration  hereof  in  the  books  of  Coun- 
cil aud  Session,  or  other  Judge's  books  competent,  that  letters  of 
homii^,  on  six  days  charge,  and  aU  other  execntion  necessary,  may 
follow  on  a  decree  to  be  interponed  hereto  in  common  form ;  and 
for  that  purpose  they  constitute 

,   THEIR   procurators,  &C.      In  WITNESS  WHEREOF, 

these  presents,  consisting  of  this  and  the  preceding  pi^esji 
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left  to  the  regulation  of  the  common  rales  of  law, 
and  where  no  extraneous  condition  is  inserted.  But 
when  we  consider  the '  different  interests  of  land- 
lord and  tenant,  and  how  essential  it  is  to  pre- 
vent either  party  from  injuring  the  other,  we  shall 
not  wonder  that  the  provisions  and  conditions  of 
this  deed  have  multiplied  as  in  practice  we  find 
them  to  have  done.  In  place,  therefore,  of  ofFer^ 
iug  a  commentary  on  the  simple  form  of  the  lease, 
it  may  answer  the  purpose  hetter,  and  convey  a 
dearer  notion  of  this  deed,  to  consider  the  differ- 
ent conditions  of  a  lease,  in  the  order  in  which 
they  usually  occur. 

With  this  view,  I  shall  hriug  my  observations 
on  the  form  of  the  lease,  under  the  following 
heads: 

I.  By  whom  a  lease  may  be  granted. 
*  II.  Thedispositive  clause  of  the  lease,  containing 

1.  The  consideration. 

2.  The  destination. 

3.  The  description  of  the  subjects. 

4.  The  endurance  of  the  lease. 

III.  The  clause  of  warrandice. 

IV.  The  obligation  on  the  tenant  to  pay  the 

rent. 
V.  The  obligation  to  keep  the  houses  in  repair. 
VI.  Obligations  relative. to  the  management  of 
the  farm.  ^ 


a>  !■  ^  fMf^^mm^  I       >  >■*——» I    ■      •  * 


I 


written  on  stamped  paper  by  y  are  (/With  ^  du- 

plicate hereof)  subscribed  by  both  parties.    At  >  the 

tenth  day  of  August^  one  thousand  eight  hundred  and  one  years^  in 
pr^ienceof  these  witness^s^  ^  and 

G 
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I.  WHERE  THE  GRANTER  IS  NOT  INFEPT. 

1.  Where  the  granter  is  not  infeft  at  the  time  of 
making  the  lease ,  hut  aftemoards  completes  his^ 
title  by  infeftm^nt. 

There  can  be  no  doubt  that  a  posterior  infeft^ 
ment  in  favour  of  the  lessor  will  accrue  to  the 
tenant,  and  validate  his  right,  in  the  same  way 
that  a  person  uninfeft,  granting  an  heritable  se- 
curityr  validates  that  security  by  afterwards  com- 
pleting hi»  own  infeftment.  But  the  tenant  runs 
a  risk'  in  the  intermediate  period,  particularly  if 
the  lessor  be  an  heir  unentered  ;^  for,  should  a 
creditor  of  the  heir  adjudge  the  personal  right  to 
the  lands,  and  complete  his  title  by  infeftment^ 
that  creditor  would  carry  off  the  estate  unaffect* 
ed  by  the  lease,  and  the  tenant  would  have  no 
other  relief  than  a  daim  against  the  lessor,  under 
the  clause  of  warrandice. 


2.  Where  the  lessor  is  untnfeji,  and  dies 

uninfeji. 

Where  the  lessor  is  not  only  nninfefl  at  the 
date  of  the  lease,  but  dies  uninfeft,  his  power  to 
grant  a  valid  lease  may  be  questioned,  either  by 
his  heirs  or  by  his  creditors.  1.  The  question 
with  the  heir,  will  depend  on  the  state  of  the 
titled  to  the  lands ;  for,  where  the  lessor  has  pur- 
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t^liased  the  lands  let,  although  he  may  not  have 
completed  his  title,  his  heir  can  acquire  the  estate 
only  through  him,  and  consequently  must  repre- 
sent him,  and  fulfil  his  deeds.  But  should  the 
lessor  have  been  an  apparent  heir,  ^hose  title 
was  at  no  time  completed,  the  question  will  be 
regulated  by  the  act  1695,  c  24.*  This  statute 
gives  a  right  of  action  for  enforcing  the  xleeds  of 
an  apparent  heir,  who  has  been  three  years  in  pos- 
session ;  and,  therefore,  where  the  apparent  heir  has 
not  been  three  years  in  possession,  those  in  his  right 
cannot  claim  the  benefit  x)f  the  act.  But  even  where 
the  heir  has  been  three  years  in  possession,  it 
has  been  -doubted,  whether  the  lease  be  a  deed 
which  was  in  the  view  of  the  Legislature  in  that 
enactment:  and,  accordingly.  Lord  Kilkerran  says, 
**  It  was  even  thought,  that  a  tack,  set  by  an  ap- 
^^  pfu-ent  heir,  would  not  be  good  against  a  fiubse- 
**  quent  heir  passing  by,  as  that  heir  is  only  made 
"  hable  to  the  extent  of  the  value  of  the  subject ; 
*'  which  shows,  that  it  concerned  only  delfita^  or 


*  The  Clause  of  the  act  1695,  c.  94,  relative  to  the  deeds  of  heirs 

three  years  in  possession.    * 

"  Statutes  and  Ordains,  that  if  any  man^  since  the  first  Ja- 
nuary 1661,  have  served,  or  shall  hereafter  serve  himself  heir,  or, 
l>y  adjudication  on  his  own  hond,  hath,  since  the  time  foresaid, 
succeeded^  ix  shall  hereafter  «ucoeedy  not  to  his  immediate  prede- 
cessor, hut  to  one  remoter,  as  passing  by  his  father  ^to  his  goodsire, 
or  the  like :  Then,  and  in  that  case,  he  shall  be  held  liable  for  the 
debts  and  deeds  of  the  person  interjected^  to  -whom  he  was  appar- 
ent heir,  and  who  was  in  the  possession  of  the  lands  and  estate  to 
which  he  is  served  for  the  space  of  three  years ;  and  that,  in  so  far 
iB  may  extend  to  the  value  of  the  said  lands  and  estate^  and  no  fur- 
uier,  deducing  the  debts  already  paid. 
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^  deeds  that  were  resolvable  into  debitay  and, 
^  therefore^  there  was  no  ailment  from  the  caae^ 
^^  r.  g.  of  an  heritable  bond  to  a  tack,*^  But  this 
case  did  not  admit  of  a  decision  on  that  point ; 
and,  in  a  later  case,  a  lease,  by  an  ajqmrent  heir 
tibree  years  in  possession,  was  sustained  against 
an  heir  passing  by,  although  its  endurance  was 
for  ISI60  years  ;^  and  certainly,  in  all  events,, 
there  arises  a  ekim  of  debt  on  the  clause  of  war-^ 
randice,  whieh  wiH  be  effectual  against  the  heir 
passing  by. 

S.  But  after  the  death  of  the  lessor,  the  qnes- 
tion  may  arise  either  with  his  creditors,  or  with 
the  creditors  of  the  heir  to  whom  the  successkm 
has  opened.  In  the  former  case,  the  right  of  the 
lessor's  creditors  to  attach  the  estate,  will  depend 
on  the  lessor  having  been  three  years  in  posses- 
sion, and  on  the  present  heir's  having  entered ; 
fidnee,  without  the  concurrence  of  these  drcnm- 
stances,  the  creditors  of  the  lessor  cannot  attach 
the  estate.  But  where  they  can  attach  the  estate, 
the  feudal  right  vested  in  them  will  entitle  them 
to  exclude  the  tenant  In  the  latter  case»  where  the 
question  is  with  the  creditors  of  the  present  heir, 
those  ereditors^  whenever  they  shall  have  com- 
pleted a  feudal  title  to  the  estate,  will  be  entitled 
to  reduce  the  lease:  For,  since  the  Legislature 
has  rendered  the  heir  liable  for  the  acts  of  his  pre- 
decessor, only  in  the  ease  where  that  heir  has  en- 


*  Ki]k«  voce  Heir  Appabent^  No.  II.    Mor.  p.  5270. 

*  IrTine^  &a  0.  Knox,  27di  Jiine  1760.    Mor.  p.  5279. 
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teredt  the  .sanedon  of  the  act  is  not  to  be  extend- 
ed to  other  cases ;  to  the  case,  for  example,  where 
the  title  has  been  made  up,  not  by  the  heir,  but 
fay  the  diligence  of  his  creditors.  In  the  case 
which  establishes  this  doctrine,  the  Court  reduced 
a  lease,  granted  by  an  apparent  heir  three  years  in 
possession,  at  the  instance  of  an  adjudging  credi- 
tor of  the  heir's,  on  the  ground,  that  although  the 
act  had  given  relief  in  the  case  of  an  heir  passing 
by,  it'  had  given  no  relief  where  the  competition 
was  not  with  the  heir,  but  with  the  adjudging 
creditor  of  that  heir/ 

3.  Where  the  lessor  is  infeftj  hut  his  right  is 

afterwards  redticed. 

The  case  where  the  lessor's  title  has  been  re- 
duced remains  to  be  considered:  And  here,  as 
the  title,  even  of  a  purchaser  standing  on  his  dis- 
portion  and  sosine,  would  be  set  aside  by  the  re- 
duction of  his  author's  right,  there  can  be  no 
doubt,  that  the  lessor's  title  being  reduced^  the 
right  of  the  tenant,  derived  from  him,  must  also 
faU. 

11.  Where  the  lessor  is  infeft  at  the 
time  of  granting  the  lease. 

The  lessor  ought  regularly  to  be  infeft  in  the 
subject  over  which  the  lease  is  granted ;  but,  sup- 

*  Louden  v.  Murray^  13th  June  17^2.    Ki]k.  voce  Hirft  Ap* 
TAAEKT,  No.  8.    Mor.  p.  62i0. 
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posing  this  to  be  the  ease,  there  are  besides  scnne 
peculiarities  to  be  observed  in  the  form  of  the 
deed,  from  the  manner  of  exprc^ssing  the  interests 
of  the  parties,  as  well  as  certain  disqualifications 
which  it  may  be  proper  to  have  in  view. 

1.  By  Husband  and  Wife. 

The  question,  whether  the  husband  and  wife 
should  concur  in  granting  the  lease,  may  arise 
either  where  the  estate  is  the  property  of  the 
husband,  and  the  wife  has  a  provision  secured 
over  it ;  or  where  the  estate  is  the  property  of  the 
wife. — In  the  fprmer  case,  where  the  provision  to 
the  wife  is  an  annuity  in  case  of  her  surviving 
her  husband,  there  is  nothing  in  such  a  pro- 
vision which  can  deprive  the  husband  of  his  right 
of  administration,  or  render  it  at  all  necessary  for 
the  wife  to  be  a  party  to  the  lease.  Even  where 
the  widow  is  provided  in  a  loca  ity,  or  eventual 
liferent,  the  consent  of  the  wife  is  not  required.* 


•  The  Countess  Dowager  of  Moray  v,  Stewart,  23d  July  1772. 
Affirmed  in  the  House  of  Lords,  24th  March  177S.  Mor.  p.  4392. 
The  Countess,  in  case  of  her  surviving  the  Earl,  was  provided  in 
certain  lands,  by  way  of  locality.  This  provision  was  made  in  the 
marriage-contract,  on  which  sasine  followed  in  1741,  In  1765,  the 
Earl  granted  leases  to  Stewart  and  others,  for  1 9  years,  and  died 
in  1767,  at  which  time,  the  r%ht  of  liferent  in  the  County  com- 
menced. She  immediately  raised  an  action  of  removing  against  the 
tenants ;  and  the  question  -at  issue  between  the  parties  was.  Whether 
the  fiar  of  an  estate,  over  which  an  eventual  liferent  extends,  has  a 
power  of  granting  a  lease  which  shall  remain  efieetual  against  the 
Hferentcr. 
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Where,  on  the  other  hand,  the  estate  belongs 
to  the  wife,  the  husband  has  a  right  of  admini- 
stration of  the  r^its  of  the  estate  during  the  mar- 
riage, which  approaches  almost  to  a  right  of  pro- 
perty ;  and  where  this  right  is  excluded  by  pro- 
vision, still  the  husband  is  curator  to  his  wife,  so 
that  no  act  of  hers  can  be  effectual  without  his 
consent.     On  this  account,  where  the  estate  is  the 
property  of  the  wife,  the  consent  of  the  husband 
is  required  to  enable  her  to  grant  leases.*    In 
one   case,  the  Court   seem  to  have  been  of  opi- 
nion, that  a  wife,  possessed  of  a  separate  estate, 
may,  by  herself,  perform  the  necessary  acts  of 
administration.^    But   this  decision  appears  to 


In  the  debate  on  this  question^  it  was  asserted  to  be  contrary  to 
practice  for  men  of  business  ever  to  demand  the  concurrence  of  a 
-wife,  who  has*  an  infeftment  in  her  husband's  estate,  or  to  require 
her  to  join  in  the  lease.  The  power  of  the  husband,  it  was  said, 
was  sufficient,  and  it  is  highly  for  the  interest  of  ihe  widow  lihat 
the  estate  should  be  under  his  management.  Besides,  when  a  hufl« 
band  infefts  a  wife  in  a  locality,  he  creates  an  eventual  burden  only, 
he  is  not  divested ;  and  the  granting  of  a  lease  is  an  act  not  of 
alienation,  but  of  common  administration,  which  every  proprietor 
must  have  in  his  power. 

The  Court  found,  that  the  Earl  of  Moray,  notwithstanding  the 
prior  liferent,  by  way  of  locality,  granted  to  the  Countess,  and  her 
infeftment  thereon,  had  a  right  to  grant  tacks  of  the  lands  contain- 
ed in  the  said  locality,  effectual  against  the  Countess ;  and  this 
judgment  was  affirmed  on  appeal. 

*  It  is  coKTRACTED,  AGREED,  Rud  ENDED,  bctwixt  B,  herita- 
ble proprietor  of  the  lands  and  others  after  spcdiied,  and  A,  her 
husband,  for  his  interest,  and  as  taken  burden  on  him  for  his 
said  spouse,  and  they  both,  with  mutual  advice  and  consent  on 
the  ONE  PART,  andC,  tenant  in  ,  on  the  other  fart, 

in  manner  after  written:  That  is  to  say,  &c. 

*"  Cockburn  v.  Bum,  21st  February  163$.  Diet  Vol.  I.  p.  401. 
Mor.  p.  o998. 
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accipUntis ;  and,  if  a  lease,  granted  by  a  tutor 
or  curator,  be  so  conceived  as  to  last  longer  than 
his  office,  the  minor,  after  the  tutory  or  curatory 
is  at  an  end,  may  recover  the  natural  possession 
**  of  his  lands."*    If  this  rule  be  confined  to  lea- 
ses granted  by  a  tutor,  it  may  be  agreeable  to  the 
maxim :  but  it  does  not  appear  to  apply  to  the 
ease  of  a  lease  granted  by  a  minor  with  consent 
of  his  curator ;  since,  if  a  minor  may  validly,  sell, 
he  may  certainly  let  his  lands  for  the  ordinary 
period  of  19  years.    This  seems,  indeed,  to  be  ne^ 
oessary  for  the  iaterest  of  the  minor,  as  well  as  of 
the  public ;  and  the  decision  to  which  Mr.  Erskine 
refers,  in  support  of  his  opinion^  is  confined  solely 
to  the  case  of  a  tutor.^ 

These  observations  apply  to  the  case  of  those 
who  are  infeft  in  the  lands  over  which  they  grant 
^  lease :  we  have  next  to  inquire  into  the  circum- 
stances which  may  disqualify  a  person,  standing 
publicly  infeft,  from  granting  leases. 


i«lW- 


*  Ersk.  Inst.  B.  I.  tit.  viL  $  16. 
'  ^  Harcarae,  Supplement,  No.  16.  Mor.  p.  16285.  Thifcaseid 
stated  in  these  words^  ^'  A  tenant  of  the  Marquis  of  Huntly's 
'*  being  pursued  to  remove  by  him  and  his  curators ;  excepted^  on 
**  a  tack  set  by  Lord  Middleton^  as  tutor  to  the  Maiquis.  Re- 
^'  plied,  A  tack  set  by  a  tutor,  could  endure  no  Ipnger  tha..  the 
^'  tutory ;  which  reply,  the  Lords  sustained,  though  the  advocate^ 
*f  and  others^  thought  it  hard." 
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8.  Where  the  power  of  a  person  infeft  is  circufn- 

scribed. 

1.  Sy  Securities  for  Debt. 

The  modem  heritable  securities  are  all  grant* 
ed  in  security  of  the  debt ;  even  the  disposition 
granted  by  the  debtor  to  his  creditor  is  a  disp(^ 
sition  in  security,  and  not  an  absolute  right  of 
property;  now,  a  right  of  property,  and  a  right 
in  security,  are  not  destructive  of  each  other. 
A,  who  has  a  right  of  property,  may,  without 
affecting,  or,  in  the  smallest  degree,  diminishing 
that  right,  give  a  right  in  security  to  B.  Thus, 
a  proprietor  having  feued  out  his  estate,  gave  an 
heritable  bond  to  a  creditor  over  that  estate,  ex- 
cepting from  the  security  the  feu-right ;  that  is, 
he  gave  an  heritable  bond  over  the  feu-duties. 
This  was  opposed  by  the  vassals,  who  contend- 
ed, that  the  creditor  was  interposed  betweeil 
them  and  the  superior,  and  that  this  was  an 
illegal  act.  But  the  Court  found,  that  a  right 
in  security  might  exist  without  diminishing  the 
right  of  property  in  the  superior;*  and,  as 
the  heritable  security  thus  leaves  the  right  of 
property,  and  the  consequent  power  of  adihini^ 
stration  entire,  it  follows,  thjit  the  modern  he- 


*  Home  «.  Smithy  &c.  82d  January  1794.    Fac.  CoU.    Mor. 
p.  15077. 
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ritable  security    cannot  affect   the   proprietor'd 
power  of  granting  a  lease. 

2.  By  Legal  Diligence. 

1.  Adjudication  and  Inhibition. 

It  is  the  duty  of  a  debtor  to  distribute  him 
estate,  herital^  and  moveable*  amongst  his  cx«&- 
ditoTS ;  and  where  this  is  not  done  voluntarily^  it 
may  be  accomj^hed  by  means  of  legal  difigeuce. 
The  poindings  and  the  arrestaient  and  furth* 
comings  attach  the  moveables ;  and  the  a^udica- 
tioa  and  inhibition  prevent  new  secHiities  fipom 
being  given  over  the  heritage,  to  the  prejudice 
of  the  adjudgers  and  inhibiters.  It  is  the  dili- 
gence afiBecting  heritage  which  we  are  at  present 
to  consider ;  and  here  it  is  evident,  that  as  the  ia* 
hibition  and  adjudication  caxmot,  with  justice  to 
the  debtor,  be  completed  by  one  single  act,  so^  on 
the  other  haaod,  the  interest  of  the  creditor  xe^ 
quires  that  debtons  should  not  be  allowed  ta 
take  advantage  of  the  £rst  steps  of  these  dill- 
gences,  to  divest  themselves  of  their  property.  It 
is  with  this  view ,  that  litigiosity  has  been  intro- 
duced into  the  law  of  Scotland,  by  which,  from  the 
date  of  the  execution  and  publication  of  the  inhibit 
tion,  and  &om  the  date  of  the  eitatioii  prfen  on  the 
summons  of  adjudication,  the  debtor  is  barred  £com 
d^ating  the  diligence,  by  disposing  of  his  heri- 
tage.    Mr.  Erskine  says,  with  regard  to  the  b^ 
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prising,  ''  That  it  has  stronger  or  weaker  effects; 
*^  according  to  the  different  lengths  to  which  it 
**  has  been  brought ;  as  socm  as  landi  to  be  appris- 
"  ed  were  denounced,  they  became  litigious,  so 
^  that  no  voluntary  deed,  granted  afterwards  by 
^  tile  debtor,  though  prenoudy  to  the  deeree  of 
*^  apprising,  could  hurt  the  begun  dflig^iee.  This 
^  doctrme  is  recemd  by  idi  ovr  writers,  and  s«p» 
**  ported  by  an  uni&rm  tract  ^  decisions^  in  the 
^  case,  not  only  of  deeds  granted  £nr  the  security 
^  of  creditors,  but  in  leases,  dispositicais,  or  other 
^Toluntary  rights,  granted  to  strangas  for  a 
'^  price  presently  paid,  cr  ether  yaluabl^  eonsider- 
^^ation.*"  iii^dhe  afterwards  states,  that  the 
aane  efiet  is  now  produced  hj  a  citatioB  on* 
summons  of  adjudication,  which  was  formerly  pM>- 
4uced  by  the  denundatioB  in  t^  apprising;^ 
and  fiirther,  that  the  eaiae  litigioaty  arises  from 
the  execution  and  publication  ^  an  inhibition/ 

Thus  it  appears,  that  lit%ioeity,  ^nded  on 
the  execution  snd  pubtication  of  an  kihibrtion,  or 
on  the  citation  on  a  summons  <if  adjudication,  dis^ 
ipialifies  the  debtor  tat  granting  a  lease. 


>  Ersk.  Inst.  B.  II.  tit  zii.  §  16. 

*  Ibid.  §  41. 

•  Hud.  tit.  zi.  f  7. 
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2.  Banking  and  Sale,  and  Sequestration. 

1.  The  process  of  tanking  and  sale  has  not  tfae 
*  effect  of  divesting  the  debtor  of  his  right  in  the 
estate,  until  the  sale  has  actually  taken  place,  and 
the  decree  of  sale  has  been  pronounced ;  even  then, 
in  order  to  divefit  the  debtor  completely,  the  feu- 
dal right  of  the  purchaser  must  be  complete.  The 
sequestration  seems  in  no  shape  to  divest  the  debt- 
or, though  it  may  deprive  him  of  the  ppvrer  of  ma- 
nagement ;  as,  by  the  sequestration,  the  rents  and 
management  are  taken  into  the  hands  of  the 
Court,  and  administered,  by  a  judicial  factor. 
Hence  it  follows,  that  the  dependence  of  an  action 
of  ranking  and  sale  should  not  deprive  the  pro- 
prietor of  the  power  of  performing  ordinary  acts  of 
administration,  though  it  should  put  an  end  to  ex- 
traordinary acts  of  administration ;  while  the  se- 
questration of  an  heritable  estate  should  deprive 
the  proprietor  of  the  power  of  administration,  and 
yet  not  prevent  a  tenant  from  completing  his  lease 
by  obtaining  possession. 

1.  With  regard  to  the  process  of  ranking  and 
sale,  the  several  decisions  prove,  that  though  it 
does  not  prevent  the  proprietor  from  performing 
ordinary  acts  of  administration,  it  will  prevent 
him  from  perfonping  extraordinary  acts  of  admi- 
nistration. The  first  case  affords  an  example  of 
an  act  of  extraordinary  administration,  which  was 
not  supported^  though  it  was  admitted^  that  an  act 
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of  ordinary  administration  would  have  been  effec- 
tual. Certain  lands  were  let  on  a  15  years'  lcase« 
during  the  currency  of  which  an  action  of  rank- 
ing and  sale  was  raised  against  the  landlords 
While  the  action  was  in  depetidence,  and  before 
the  old  lease  had  expired^  the  landlord  granted  a 
new  lease  of  the  same  lands,  at  a  small  advance  of 
rent,  to  commence  several  years  afterwards^  on  the 
expiration  of  the  old  lease. 

The  estate  was  afterwards  sequestrated,  and 
on  the  expiration  of  the  first  lease,  an  action  of  re- 
moving was  brought  by  the  judicial  factor.  The 
tack  was  reduced,  on  the  ground  of  its  having 
been  granted  during  the  dependence  of  the  rank- 
ing and  sale.  The  reporter  observes,  ^'  That  a 
^^  ranking  and  sale,  without  sequestration,  bars 
*•  not  ordinary  acts  of  administration,  but  ought 
*^  to  bar  extraordinary  acts,  such  as  a  new  lease 
**  during  the  currency  of  a  former."* 

The  two  subsequent  judgmentiS  illustrate  the 
distinction  in  a  very  satisfactory  manner.  The 
only  difference  between  the  two  cases  was,  that^ 
in  one  of  them,  the  lease,  which  was  for  the 
period  of  99  years,  had  been  granted 'at  the  ex- 
piration of  a  former  one,  and  so  far  was  to  be 
held  as  an*  ordinary  act  of  administration,  the 
endurance  of  u  never  coming  into  question ;  ** 
while,  in  the  other  case,  there  was  a  new  lease  for 


'  Carlyle  v,  Lowther^  27th  February  1766.  SeL  Dec.  No. 
S42.    Mor.  p.  8380. 

*  Creditors  of  York  Building  Company  v.  Fordyce,  7th  July 
1778.   Fac.  Coll.    Mor.  8380.    Affirmed  on  appeal. 

H 
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37  years,  to  commence  at  the  distance  of  fire  yearsr, 
the  term  of  expiration  of  the  lease  then  current, 
which  rendered  it  an  act  of  extraordinary  admiBi- 
stration/ 

The  Court  of  Session  reduced  both  leases^  mak* 
ing  no  distinction  between  the  case  of  an  ordinary 
and  extraordinary  act  d  administration.  But  the 
two  cases  having  been  appealed,  the  House  of 
Lords  recognised  the  distinction;  affirming  the 
dedsion^  which  reduced  the  lease,  where  it  was 
clearly  an  act  of  extraordinary  administration,  but 
reversing  the  dedsion  in  the  other  case,  where  the 
lease  was  an  act  of  <»dinary  administration.^ 


*  Creditors  of  York  Building  Company  v.  Thfdpland^  Till  Jkily 
1778.    Mar.  p.  8383.    Reversed  cm  ap(»eal. 

.  ^  The  following  were  the  cJrciunstanoes  under  which  thoit 
leases  were  granted :  The  annuitants  on  the  estates  of  the  York 
Building  Company  raised  an  action  of  ranking  and  sale^  in  1 735;  and, 
in  1744,  theDukeofNarfolkapphedfbr  a  aequestratJoD  of  the  estates 
43i  the  Compuijr^  and  represented  to  the  Court,  that  the  CoQ^ianjr 
were  letting  leases  of  their  lands  at  an  under  value.  On  a  report, 
the  Court,  in  June  171*5,  vequestrated  the  estates  of  the  Company^, 
«nd  prohibited  them  ftam  setting  tacks  without  the  authority  of  thie 
Court.  During  the  interval  between  presenting  the  petition  of  se- 
questration and  the  judgment  of  the  Court,  the  leases  in  question 
were  granted,  so  that  they  were  eiqposed  only  to  the  objection  fiiund* 
ed  on  the  ranking  and  sale* 

'  In  1 776,  the  £^ater  part  of  the  annuities  havingbeen  extinguished^ 
an  act  of  parliataent  was  obtained  by  the  postponed  creditors,  for  a 
total  sale  of  iSbe  estates,  and  they  were  afterwards  sequestrated,  and 
a  fiictor  appoiiited.  Tile  fiutor  brought  a  reduodon  of  liic^  two 
leases  to  Fordyce  and  to  Threipland;  the  latter  of  which  had 
now  endured  ftr  5S0,  the  loraier  nv  15  yean. 

The  plea  maintained  by  the  Creditors  of  the  Company  was. 
That  the  Company  had  no  power  to  grant  the  lease  in  question, 
because  they  were  insolvent,  and  the  annuitants  drew  ihe  rents : 
that  the  lands  had  been  acyudged^  and  a  process  «f  sale^  and  a  pe« 
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The  dqiendence  of  a  process  of  ranking  and 
sale^  therefore,  is  no  bar  to  ordinary  aets  of  ad« 
ministration^  sach  as  renewing  a  lease,  on  the 
ex^ratton  of  a  former  one*  But  it  will  form  an 
effectual  bar  to  the  prorogation  of  a  lease  during 
the  enrrency  of  a  former.  In  the  same  manner, 
a  lease  of  long  endurance,  or  for  a  grassum,  will 
be  ofageetionaUe,  because  it  is  a  kind  of  alienation, 
and  not  ati  act  of  ordinary  administration/  In* 
deed,  it  must  be  obvious,  that  no  peison  of  or- 
dinary prudence  will  accept  of  eren  the  renewal  of 
a  lease,  under  such  circumstances* 

S.  Sequestration,  as  it  confers  the  management 
on  a  ju^cial  fitctor,  though  it  does  not  com^tely 
divest  the  debtor  of  his  right  of  property,  seems 
to  put  an  end  to  his  right  of  management ;  and, 
in  arguing  these  cases,  it  was  universally  admit* 
ted,  that  a  sequestration  had  that  effect. 

Still  the  question  remains,  whether  the  proprie- 
t<»r  be  so  &r  divested  of  his  property,  that  a  te« 
nant,  holding  a  lease  granted  while  the  proprietor 
is  in  the  fun  exercise  of  his  powers,  may  not  in* 


thkmto  te^mcBtralef  in  «fepaidenee;  and  ^t,  in  tfaeae  ciroam* 
Btaneei,  the  miliinited  administration  no  longer  remained  with  the 
Company.  It  was  answered^  That  the  Compaiiy  remained  in  the 
administration  of  tlieir  estates  at  the  date  of  the  lease :  that  they  had 
BOtbeende^riTedofitbysBy^ungtlMthadthentakfin^aoe;  an4 
that,  until  they  were  aetuaUy  removed  by  the  judgment  of  the 
Court,  third  parties,  who  saw  them  in  possession,  must  be  safe  in 
transacting  with  the  Company. 

*  Sail  cf  WemyBi  v.  Murray  and  Otb«,  irth  Not.  1815. 
Fac.  Coll. 
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sist  for  possessioB,  during  the  subsistence  of  €he 
sequestration,  but  before  the  granter  has  been 
feudally  divested  of  the  property,  and  so  complete 
his  lease,  and  render  it  effectual  against  the  cre- 
ditors or  future  purchasers. 

This  question  occurred  in   Lord  Cranston's 
ease.      Lord  Cranston  had  granted  a  proroga- 
tion of  a  tack  for  three  periods  of  twenty-one 
years.     This  prorogation  was  given  in  the  1750,. 
to  commence  in  1755.     In  1754,  the  estate  was* 
sequestrated;  and  the  creditors  contended,  that,. 
although  their  infeftment  and  adjudications  were 
posterior  in  date  to  the  pror<^ation  of  the  lease^ 
yet,  as  no  possession  had  followed  on  that  proro- 
gation, it  had  not  become  real  before  the  seques- 
tration, and  was  therefore  ineffectual  against  them. 
It  was  answered.  That  Lord  Cranston,  at  the 
time  of  granting  the  pror<^ation,  being  in '  full 
possession  of  his  estate,  the  rent  was  not  thereby 
diminished;  and  that  this  act  of  administration 
could  not  be  rendered  ineffectual  by  the  posterior  se- 
questration. ^^  The  Court  found,  that  the  tack  was 
'*  not  good  against  creditors,  in  respect  the  tacks- 
'^  man  did  not  attain  the  possession  of  the  lands  set, 
^*  by  virtue  of  the  tack  quarrelled,  prior  to  the  dates 
"  of  the  infeftments  in  favour  of  the  real  creditor, 
^*  or  prior  to  the  adjudications  obtained  at  the  in- 
'^  stance  of  the  personal  creditor ;   and  that  the 
''  said  creditors  themselves  did  first  attain  the  pos- 
''  session  by  their  factor,  after  a  judicial  sequestra-^. 
''  tion  of  the  estate,  and  therefore  sustained  the 
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***  reasDns  of  reduction,  in  so  far  as  concerned  the 
■**  interests  of  the  creditors."  * 

The  doctrine  of  this  interlocutor  may  certainly  he 
douhted.  The  tenant  was  in  possession  at  the  time 
'when  the  prorc^ation  commenced ;  and  although 
there  were  infeftments  in  favour  of  heritable  ere* 
ditors,  and  adjudications  led,  as  well  as  a  seques- 
tration of  the  estate  awarded,  yet  Lord  Cranston 
remained  undivested ;  and,  admitting  that  he  was 
in  such  drcumstances,  deprived  of  the  power  ij£ 
management,  it  does  not  follow  that  a  tenant, 
with  a  lease  granted  while  the  landlord  possessed 
&1I  powers,  may  not  acquire  possession,  and  con- 
sequently he  entitled  to  compete  with  the  credi- 
tors; who,. on  the  other  hand,  were  equally  at 
liberty  to  have  divested  Lord  Cranston,  by  o 
taining  sasine  on  a  decree  of  adjudication. 

A  subsequent  case  serves  to  confirm  these 
doubts.  A  lease  was  granted  at  a  high  rent 
for  99  years,  to  commence  in  1780.  In  1778, 
the  lessor's  creditors  brought  a  sale  of  his  estate, 
and  a  sequestration  was  awarded.  The  tenant 
was  admitted  to  possession  by  the  judicial  factor^ 
who  continued  for  several  years  to  receive  the 
rents.  At  last,  a  reduction  of  the  lease  was 
brought  by  the  purchaser  of  the  estate,  who  plead- 
ed, that  the  lessor  had  been  divested  of  the  ad- 
ministration of  his  estate  before  the.  term  of  the 


*  Lord  Cranston's  Creditors  v.  Scott,  4th  January  1757.  Fac 
CdL  Mor.  p.  15218.  See  also  Creditors  of  Douglas  v.  Carlyles, 
^  July  1757.    Fac.  ColL    Mor.  p.  15219. 
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tenant's  entry ;  and  that  in  such  a  case,  a  taclc, 
not  followed  hy  possesnon,  is  ineffectual  either 
against  the  creditors,  or  the  purchaser  as  coming 
in  their  place ;  and  that  although  the  fiictor  had 
ceded  possession  to  the  tenant,  yet  as  he  had  no 
power   to  grant  such   a  lease,   neither  had   he 
powr^r  to  give  it  effect.     It  was  answered,  that 
the  real  securities  of  Creditors  are  not  incompa- 
tible with  the  right  of  property  in  their  debtor; 
and  that  at  the  tenant's  entry,  the  lessor,  not- 
withstanding all  the  proceedings,  was  alone  in« 
vested  with  the  property  of  the  estate,  so  that 
the  case  diffinred  from  tiiat  oi  a  singular  succes- 
sor infeft:  that  at  the  date  of  the  lease  the  les- 
sor lay  under  no  restraint ;  and  that,  so  as  long 
as  he  continued  undivested  of  this  propoiy,  the 
lessee  had  power  to  compel  implement  of  Ihe  ob« 
ligation  over  that  property;  and  that,  tharefore,  the 
Ikctor  did  that   voluntarily,    which    the  Court 
would  have  ordered  him  to  do.     Lord  Braxfteld, 
who  was  Lord  Ordinary  in  the  case,  repelled  the 
reasons  of  reduction,  and  sustained  the  lease ;  and, 
although  the  Court  pronounced  a  different  judge- 
ment when  the  case  was  first  brought  before  them, 
they  came  in  the  end  to  agree  with  the  judgment 
pronounced  by  the  Lord  Ordinary ;  the  prevailing 
opinion  being,  that  the  lessor  was  as  truly  pro- 
prietor after,  as  before  the  sequestration.* 

On  this  second  point,  then,  it  seems  to  be  the 
law,  that  the  sequestration  deprives  the  debtor  of 
the  power  of  management,  so  that  even  the  renewal 

*  Campbell  v.  Siller^  30tb  November  1785.    Fac.  Coll.    Mor* 
p.  15223. 


BY  THE  LAW  OF  DEATHBED.  103 

of  a  le«8e»  or  any  oinUmury  act  of  administtetkm» 
mil  be  struck  at  by  the  sequefitration ;  whereas^ 
the  debtor  not  being  feudally  divested^  a  person 
holding  a  lease,  granted  while  the  debtor  possesses 
the  power  of  administration,  will  be  at  liberty 
to  complete  his  lease^  and  so  acquire  a  preference, 
by  obtaining  possession  of  the  farm  before  the 
creditors  have  completed  their  ri^ts. 


S.  By  the  Law  of  Deathbed. 

The  law,  which  has  so  carefully  guarded  the 
interests  of  creditors,  has  not  overlooked  the  in- 
terests  of  heirs.  The  law  of  deathbed  protects  them 
against  leases,  as  well  as  against  more  permanent 
alienations.  But  it  protects  them  without  bur- 
dening the  proprietor  with  unnecessary  restric- 
tions ;  and  those  leases,  which  may  properly  be 
termed  ordinary  acts  of  administration,  are  not 
objectionable  under  this  law,  while  a  lease  of 
extraordinary  endurance,  or  for  a  grassum,  or 
granted  under  suspicious  circumstances,  will  fall 
under  it. 

A  tack  was  reduced  at  the  instance  of  a 
nephew  against  his  uncle,  on  the  head  of  death- 
bed, the  unde  having  received  from  the  common 
ancestor,  witlun  a  few  days  of  his  deaths  a  lease 
of  part  of  his  estate,  the  endurance  of  which  lease 
was  for  S8  years.*  A  lease  granted  on  deathbed 
for  three  19  years,  was  set  aside  at  the  instance  of 

*  Bogl»  V.  Begle^  19th  Jane  1759.    Fac.  CoU.    Hor.  p.  SSSI.^ 
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the  heir/  But  although  a  lease  of  this  description 
be  reducible  by  the  heir,  it  is  not  in  itself  null^ 
and  an  act  of  homologation  by  the  heir  will  ren- 
der it  effectual,^ 

4.  By  an  Entail. 

Entails  are  intended  to  preserve  estates  in  the 
family  of  the  entailer ;  and  it  seems  to  be  essen- 
tial, with  a  view  to  this  object,  that  the  mansion- 
house,  and  seat  of  the  family,  shall  not  be  in  the 
hands  of  a  tenant.  An  heir  of  entail,  therefore, 
though  he  may  set  the  mansion-house  during  his 
lifetime,  is  prohibited,  by  the  nature  of  his  title, 
from  depriving  the  next  heir  of  the'  power  of 
residing  there,  *'  Sir  John  had  given  to  Lord 
^*  Cathcart  a  tack  of  the  mansion-house,  gardens, 
and  pleasure  grounds  round  the  house;  ob- 
jected, by  the  pursuer,  these  could  not  be  set, 
^^  to  preclude  the  heir  of  entail  from  the  posses- 
'^  sion  of  his  family  seat.  The  Lords  sustained 
"  the  reasons  of  reduction,"  *  The  same  decision 
was  pronounced  in  a  subsequent  case ;''  and  the  act 
10  Geo*  III,  provides,  as  an  exception  to  the 
power  thereby  given,  of  granting  leases  of  entailed 
estates,  that  no  lease  be  granted  of  the  manor 


*  Christieson  v.  Kerr^  20th  December  1735.    Mor.  p.  3226. 

^  Fordyce  v.  Fordyce^  14th  December  1743.  Silk,  voce  Homo* 
logation.  No.  I.    Mor.  p.  5700. 

**  Lord  Cathcart  v.  Stewart-Nidiolson  Shaw^  Slst  January  1755. 
Fac.  Coll.     Mor.  p.  15399. 

^  jUslj  V.  Onne,  2d  March  1779.    F«c*  CoH    Mor.  p,  15530. 
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plate,  with  the  offices,  gardens,  and  adjacent  in- 
closures,  which  have  been  usually  in  the  natural 
possession  of  the  proprietor.* 

But,  in  the  administration  of.  entailed  lands, 
there  is  not  necessarily  any  restriction,  in  regard' 
to  the  power  of  granting  leases,  provided  they  he 
completed  by  possession,  during  the  incumbency 
of  the  granter.  The  entail  carries  a  right  of 
property  to  the  disponee,  and  heirs  in  succession ; 
and  their  power  of  administration  can  only  be  re- 
stricted by  the  express  terms  of  the  deed.  In  a 
case  where  there  wts  no  express  prohibition  of 
long  leases  in  the  entail,  a  lease  for  four  19  years 
was  sustained!^ 

A  lease,  then,  where  there  is  no  restriction 
in  the  entail,  may  be  granted  for  a  long  period 
of  endurance ;  but,  to  render  such  a  lease  effectual^ 
the  tenant  must  be  in  possession,  during  the  con- 
tinuance of  the  right  of  the  heir  of  entail,  by 
whom  it  was  granted.  Thisi  point  also  was  fixed  by 
the  decision,  in  the  case  of  Lesly  v.  Orme,  to 
which  reference  has  been  repeatedly  made;  for, 
in  that  case,  a  second  lease  was  given  for  19 
years,  to  commence  at  the  expiration  of  the 
lease,  for  four  19  years;  and,  tlus  second  lease 
not  having  been  followed  by  possession  during  the 
lifetime  of  the  granter,  was  declared  null.    The 


*  Act^  loth  Geo.  III.  c  51.  §  S. 

^  Letiy  V.  Orme,  2d  March  1779.    Fac.  ColL    Mor.  p.  15530. 
Affimted  on  Appeal,  85th  Feb.  1780. 
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same  dedunon  has  been  since  repeated,  and  ala9 
affinnedon  appeal^ 

Where  there  is  no  restriction  on  ihe  power  of 
granting  leases,  it  may  be  qnestioned,  whether 
the  heir  of  entail  in  possession  has  a  power  of 
grantmg  leases,  at  a  diminished  rent  If  thia  be 
allowable,  the  entail  may  be  defeated,  as  it  \rill 
be  impossible  to  distinguish  (where  any  dimi^ 
nution  is  allowed)  between  a  lease,  where  there 
is  a  small,  and  a  lease,  where  there  is  a  great  di^ 
minution ;  while,  on  the  other  hand,  it  may  be 
said,  that  entails  are  entitled  to  no  fiivour,  and  no 
restriction  is  to  be  laid  on  die  heir,  which  the 
granter  has  not  imposed  on  him.^ 

Where  the  entail  contains  no  restrictioD  with 
regard  to  the  power  of  granting  leases,  it  seema 
necessary  only,  that  the  lease  which  is  granted  be 
rendered  complete,  during  the  eiistenee  of  the 
lessor's  right;  and  that  it  do  not  inelnde  (ex^ 
cept  ior  the  grantor's  life)  the  mansion-honse,  offi« 
ees,  gardens,  and  grounds,  usually  possessed  by  the 
proprietor;  and  it  may  be  jvoper  not  to  let  the 
lands  below  the  former  rent,  unless  by  public  roup. 

Where  the  entail  prohibits  leases,  the  prahi* 
bitory  clauses  ought  to  be  plain  and  perspicuous^ 
and  they  should  be  guarded  by  the  irritant  and 
resolutive  clauses  of  the  entail,  in  order  to  raider 


■  Redhead  v.  Kerr,  27th  Nov.  1793.    Bell's  Svo.  Cases,  p.  d02. 

^  See  £lliot  v.  Curries,  16th  January  1798.  Fae.  ColL  Mor. 
p.  ld4A0,  See  also  a  great  deal  of  aygiwieBt  aa  to  what  is  ta  be 
considered  a  diminution  of  the  BentaL  Eari  of  W«iayss  v.  Myrmy^ 
ice.  I7th  Nov.  1815.    Fac.  ColL 
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diem  effectual/   It  will  be  further  observed,  that; 
although  an  heir  of  entail  be  prohibited  from 


*  Hie  Queensberry  leases  have  given  rise  to  a  Yerj  AiH  discus-i 
a<m  of  the  powers  of  heinf  of  entail^  in  regard  to  gnnting  leaaeiL 
jn  the  Cofiirt  of  Session^  it  has  been  found  that  an  heir  of  entail 
who  is  prohibited  by  the  entail  from  letting  leases  far  a  longer  pe- 
riod than  19  years,  or  with  a  diminution  of  the  rental,  and  ftom 
faking  ''graasums  fbr  any  tack  or.  rental  to  be  aat  by  them/'  (the 
heirs  of  entail^)  "  K»ut  to  set  the  lands  and  estate  at  such  reasonable 
**  rents  as  can  be  got  therefbr>so  that  the  succeeding  heirs  may  not 
'*  be  hurt  nor  prejudged  by  the  heir  in  possession^  setting  the  lands 
«'  at  an  undervalue,  or  taking  by  way  of  graasum,  what  ftllg  annu« 
"  ally  to  be  paid  out  of  the  produce  of  the  lands ;"  may  take  re« 
nunciations  of  leases,  and  let  the  same  lands  again  at  the  same,  or 
an  increased  rent.  Marquis  of  Queensberry  v.  the  ExecutOK  of  the 
DukeofQuetnsbeiTy,  15th  Nov.  1815.    Fac  CoIL 

It  has  also  been  found,  that  an  heir  possessing  under  an  entail, 
|irohibiting  alienation,  and  permitting  leases,  if  set  without  evident 
diminution  of  the  rental,  cannot  let  leases  upon  grassums.  In 
these  eases,  it  was  h^ld  Ihat  a  lease  fiv  97  yean  was  equivalent  to 
an  alienadoUj  and  therefore  ulttxi  vires  of  tiie  heir  of  entail  in  poa« 
session ;  and,  as  in  one  of  the  leases  fyr  that  period,  no  shorter  defi<« 
nite  period  of  endurance  was  specified,  the  lease  was  entirely  reduced. 
In  general^  the  Court  seems  to  have  r^^arded  all  these  leasss  as 
granted  not  in  a  "  fair  husband-like  ad^iinistration  of  the  estate, 
'^  but  for  the  purpose  of  forestalling  the  rents  and  profits  thereof, 
^  which  would  have  otherwise  belonged  to  succeeding  heirs  of  en« 
''  tail,"-«<iiuid  thereby  enriching  the  heir  in  possession,  at  l)ie  ex^ 
pense  of  his  successors,  by  enabling  him  to  ex^oy  more  fium  his 
own  liferent  interest  in  the  estate ;  and  on  that  general  ground 
their  decision  proceeded.  Earl  of  Wemyss  v.  Murray  and  Others, 
17th  Nov.  1815. 

These  cases  have  been  recently  reconsidered  by  the  Court,  and 
are  not  yet  finally  disposed  of  by  the  House  of  Lords.  The  argu- 
ments of  the  parties  will  be  fbund  abridged  in  the  Faculty  CoUec- 
tion.  And  the  opinions  of  the  Judges  are  printed  and  bound  up 
with  the  Fao.  CoB.  of  Session  Papers.  See  Dow's  Reports,  Vol.  V. 
p.  !297,  fi>r  the  opinion  of  the  Lord  Chancellor. 
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granting  leases  of  the  lands,  he  will  not  be  pre- 
vented from  granting  leases  of  the  rents  of  these 
lands/ 

Should  the  conditions  of  the  entail  be  too  rigid- 
ly expressed,  in  regard  to  the  power  of  granting^ 
leases,  the  act  10  Gea  III.  c  51,  permits  an  heir 
of  entail  to  grant  leases  for  any  number  of  years, 
not  exceeding  31,  or  for  14  years  and  one  exist- 
ing life ;  or  for  two  existing  lives,  provided,  that  in 
leases  for  two  lives,  the  tenant  shall  be  taken 
bound  to  enclose  one  third  of  the  lands,  in  10 
years,  two  thirds  in  20  years,  and  the  whole  in  30 
years ;  and,  in  leases  for  any  term  of  years,  exceed- 
ing 19,  to  enclose  one  third  of  the  land  before  the 
expiration  of  one  third  of  the  time ;  two  thirds  of 
the  land  before  the  expiration  of  two  thirds ;  and 
the  whole  before  the  expiration  of  the  time  of  such 
lease ;  no  enclosure  to  comprehend  more  than  40 
acres,  (unless  the  land  be  unsuitable  for  culture  by 
the  plough,)  and  the  fences  to  be  kept,  and  left  in 
good  repair,  by  the  tenant. 

These  observations  exhaust  the  cases  of  limita- 
tions and  disqualifications,  affecting  the  right  of  a 
lessor,  whose  title  is  apparently  complete;  and  the 
next  division  comprehends  the  powers  possessed 
by  those  holding  a  temporary  right  only. 


'  Lord  Cathcart  v.  Stewart  NicoLson^  31st  January  175^1.   Mot, 
p.  15399. 
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III,  When  the  right  of  the  granteb  is  of 

A  TEMPORARY  NATURE  ONLY- 

1.  As  that  of  a  Lifer  enter. 

The  right  of  liferent  may  he  either  actual  or 
contingent.  1.  Where  there  is  an  actual  right  of 
liferent,  it  is  obvious  that,  in  order  to  enable  him 
to  grant  a  lease  for  years,  the  liferenter  must  have 
the  concurrence  of  the  fiar ;  and  then  the  two,  i(x 
their  respective  rights  of  fee  and  liferent,  may  give 
a  lease  for  a  term  of  years :  Without  the  concur- 
rence of  the  fiar,  the  right  of  the  liferenter  entitles 
him  to  grant  a  lease  to  endure  for  his  own  lifetime 
only,  unless  it  should  happen  that  a  power  is  given 
to  the  liferenter,  by  the  deed  constituting  the  life- 
rent, to  set  leases  for  years,  which,  if  it  were  pro- 
perly guarded,  would  be  a  very  expedient  regula- 
tion. 2.  The  contingent  right  of  liferent  is  best 
explained  by  the  case  of  a  widow  possessed  of  a 
locality,  and  there  we  have  seen,  that  her  right 
may  be  circumscribed  by  the  exercise  of  the  fiar's 
power  previous  to  the  opening  of  the  liferent.'' 


*  Thefeneral  rule  of  law  being  that  a  liferenter  enjoys  his  right 
salva  ret  substantia,  it  may  be  proper  to  remark  here^  that  he 
cannot  grant  leases  of  the  coal^  freestone^  limestone,  or  other  min- 
erals in  the  liferented  lands.  See  Stair's  Inst  B.  III.  tit.  iii.  §  74. 
Ersk.  Inst.  B.  II.  tit  ix.  {  57.  See  also  the  (pinions  of  the  Judges 
in  Waddell  v.  Waddell,  21st  January  1812.  Fac.  ColL;  a  case 
which  illustrates  both  the  rule  and  the  exception. 
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2.  Of  a  Tenant 

The  tenant,  though  his  right  he  of  a  tempo- 
rary nature,  has,  in  certain  cases,  a  power  of  suh- 
setting,  as  it  is  called ;  but»  this  is  a  power  which 
will  he  more  regularly  considered  in  treating  of 
the  destination  of  the  lease,  and  the  powers  of  the 
tenant. 


IV.   WheEE   the  GltAKTER  ACTS    BY  BSLE- 

GATED  POWEES. 


1.  As  a  Tutor. 

The  office  of  tutcnry  is  intended  to  supply  the 
want  of  capacity  in  the  pupil,  and  to  enable  the 
tutor  to  administer  the  aflEdrs,  during  his  pupila- 
rity.  It  would  have  been  natural  to  expect^  in 
such  a  situation,  that  the  tutor  might  have  per- 
formed evay  act  of  ordinary  administration,  and 
that,  of  couiise,  he  might  have  granted  a  lease  oi 
ordinary  endurance :  but  the  law  has  viewed  a^ 
lease  granted  by  a  tutor,  as  an  act  of  the  tutors, 
and  has  applied  to  it  the  rule  of  law,  resoluto 
jure  dantis,  resolviturjUs  accipientis :  tw  much 
so,  that  a  tutor,  having  neglected  to  take  up  an 
inventory  of  the  pupiFs  estate,  was  removed  from 
the  office,  and  a  lease  which  he  had  granted  re^ 
duced,  on  the  ground  that  the  grauter's  power  was 

3 
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at  an  end.*  Leioes,  therefore,  granted  by  tutors, 
can  endure  no  longer  than  while  they  hold  the 
(^ce. 

Gases  may,  howerer,  occur,  where  it  is  neces- 
sary for  the  intarest  of  the  pupil,  that  a  lease 
should  be  set  for  a  longer  period  than  the  endur* 
ance  of  the  tutory ;  and  where  this  is  the  case^ 
the  Court  of  Session,  upon  an  actioo  tieing 
brought,  to  whidi  all  having  interest  are  made 
parties,  will  authorise  the  lease,  if  the  necessity  <^ 
the  case  be  apparent.  But  a  summary  appUca-^ 
tion  to  this  eflfectwill  not  be  received.^ 


2.  As  a  Factor  or  Commusianer. 

A  proprietor  may,  no  doubt,  confer  a  powtf 
en  a  &ctor  or  commissions  to  grant  leases^  and 
where  that  is  done,  the  terms  of  the  commission 
will  be  the  measure  of  the  power.  It  is  usual  to 
give  a  power  to  a  factor,  of  outputting  and  input- 
ting tenants:  but  this  does  not  seem  to  be  a  suffi- 
cient authority  for  enabling  the  factor  to  grant 
leases  for  years.  Where  a  power  of  this  kind  is 
given^  the  duration  and  nature  of  the  lease  should 
be  expressed. 

A  judidal  factor  has  a  power  of  setting  the 
lands  for  one  year  only;  but  he  should  do  so  by 


•Lodiiia«.Soiaem]e,8$Ui  January  1794.   Edgar's  OolL   Mor. 

^  U33T. 

^  HiilowB,  petittoner^    1st  Harchi  I7#4.     Fac.  CoO.     Mor. 
M498L 
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public  roup»  and  not  below  the  former  rentr^ 
Where  the  former  rent  cannot  be  got^  he  ought 
to  apply  to  the  Court  for  a  warrant,  to  let  the 
lands  at  a  lower  rent/  These  warrants  given .  by 
the  Court,  never  extend  beyond  the  year,  unless 
where  the  case  is  attended  with  very  uncommon 
eireumstances. 

In  one  case,  an  application  was  made  to  the 
Court,  for  the  renewal  of  a  lease  for  SO  years,  on 
condition  of  the  tenant's  proceeding  with  a  cer-* 
tain  plan  of  improvement.  To  this  application, 
the  apparent  heir,  as  well  as  several  of  the  cre« 
ditors  consented,  and  none  of  them  opposed  it* 
The  Court  so  far  approved  of  the  application, 
as  to  remit  the  petition  to  the  Ordinary,  to 
inquire  into  the  facts  set  forth,  which  was  in  some 
degree  a  decision  on  the  relevancy.^  But  now,  that 
a  judicial  sale  may  take  place  before  the  Rank- 
ing, there  can  be  much  less  reason  for  such  an  ap- 
pliciation,  and,  in  all  probability,  it  would  be  re- 
jected. 

The  duty  of  the  Court  is  to  peserve  the 
estate  to  the  creditors,  and  to  have  it  sold  to  the 
best  advantage ;  and  this  is  more  likely  to  be 
done,  by  letting  it  from  year  to  year,  and  leaving 
the  whole  open  to  the  operations  of  the  pur- 
chaser.    If  any  case  can  justify  the  interference 

'  Shaw^  petidoner,  19tli  June  1750,  Kilk.  voce  Factor,  No*.  9. 
Mor.p.  4070. 

^_  Cawfield,  petitioner,  I9th  Decenab^  1758.    Mor.  p.  14&*^. 
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of  the  Co»H  the  foUowing  seems  stich  a  one : 
A  propiietoir  of  mines  sanendered  his  esUte 
to  his  creditors  j  it  was  sequestrated,  and  a  fiietor 
appointed.    But  it  was  found,  that  the  mines 
could  not  properly  be  wrought  under  the  direc 
tion  of  factor,  and  they  were  deserted.    An  at 
fer  was  then  made  by  an  EngKsh  Company,  for  a 
lease  of  30  years.    None  of  the  creditors  opposed 
tbiB  measure,  but  the  Court  refused  their  autho- 
tity,  on  the  ground  of  their  want  of  power.*    It 
is  stated,  that,  on  the  general  point,  the  Court 
thought  they  had  no  power  to    authorise   the 
granting  of  leases  for  a  longer  period  than  would 
be  sufficient  to  bring  the  estate  to  sale ;    and, 
in  regard  to  mines,  they  had  still  greater  doubts 
of  their  power,  as  a  lease  of  mines  had  the  ef. 
feet  of  exhausting  the  property;   so  that  what 
was  in  form  only  a  lease,  might,  in  effect,  be  a 
•ale :  And  the  iqiplication  being  renewed,  it  was 
again  rejected,  though  with  r^et. 

The8£  observations  indude  most  of  the  eaiet 
Mspecting  the  power  of  the  granter  of  «  lease, 

and  it  remains  only  to  bring  the  whole  into  one 
view. 

1.  WhoB  a  proprietor  is  vminie^  the  tenant  is 
exposed  to  the  claims  of  those  who  may  appear 
with  a  preferable  feudal  title  to  the  lands,  and 
lAo,  in  virtue  of  such  title,  may  reduce  the  tack. 

'  •         ■  - 

•Earl  of  Galloway  and  Others,  petitioners,  I8th  June  17ir 
Mk.  voce  Jurisdiction  of  the  Lords  of  Session,  No.  7.     Mor.  p. 
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2.  Where  the  proprietor  is  infeft,  the  tack  wiK 
be  granted  by  the  person  vested  in  the  lands ;  where 
the  right  is  in  heirs-portioners,  by  the  whole; 
when  in  a  wife,  by  her,  with  consent  of  her  hus<> 
band ;  when  the  proprietor  is  a  minor,  by  him, 
with  consent  of  his  curators. 

3.  Securities  for  debt  do  not  create  any  disabi- 
lity to  grant  leases. 

4.  Disabilities  are  created,  1.  By  the  litigio^ 
sity  of  adjudication  and  inhibition.  2.  By  the  se- 
questration of  the  estate  in  a  process  of  Ranking 
and  Sale.  8.  By  the  ranking  and  sale  itself,  in 
regard  to  extraordinary  acts  of  administradcm^ 
4.  By  the  law  of  death-bed,  in  regard  to  extraw- 
dinary  acts  of  administration.  5.  By  an  entail, 
in  so  fiu:  as  regards  the  mansion-house,  for  any 
period  exceeding  the  Ufe  of  the  grantor;  and  the 
rest  of  the  estate,  according  to  the  conditions  of 
the  deed,  when  guarded  by  irritmit  and  resolutive 
clauses. 

5.  When  the  grantor  is  a  liferenter  only,  his 

lease  can  endure  no  longer  than  his  own  life. 

6.  When  the  grantor  acts  by  del^ated  powers 
he  must,  in  the  common  case,  be  regulated  by  the 
terms  of  his  commission ;  and  the  lease  granted 
by  a  tutor,  will  endure  no  longer  than  the  oflSce 
oftutory. 


I 
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SECT.  II. 
THE  DISPOSITIVE  CLAUSE  OF  THE  LEASE. 

That  part  of  the  lease  which  T  have  denominat- 
ed the  dispositive  clause,  expresses  the  nature 
and  extent  of  the  right  given  hy  the  landlord  to 
the  tenant.*  It  is  here  that  any  ret&ervation  in 
favour  of  the  landlord  is  inserted ;  that  l^e  ten- 
ant's successors  in  the  lease  are  fixed;  and  re- 
straints imposed  on  his  power  of  suhsetting  and 
assigning.  In  this  respect,  the  English  lease  dif- 
fers considerahly  from  the  Scottish  one ;  for,  in  the 
former,  instead  of  expressing  the  nature  of  the  ten- 
ant's right,  hy  letting  the  lands  to  him,  and  to  his 
heirs,  excluding  or  admitting  assignees  and  sub- 
tenants, there  is  fitst,  what  is  termed  the  demise, 
by  which,  in  all  cases,  the  same  form  of  words  is 
used ;  and  the  lease  bears,  that  the  landlord  hath 
demised,  granted,  and  to  feu-farm  let,  and  set 


*  It  is  CONTRACTED,  AGRSJEs^  and  ENDED,  between  A^  hexdt- 
sUe  proprietor  of  the  subjects  after-mentioned^  on  the  one  faktj 
sndB  ON  THE  other  VAm,  in  manner  after- written,  that  is  to 
>AY,  the  said  A  has  let^  and,  in  consideration  of  the  tack-duty 
sfter-mentioned^  hereby  sets,  and  in  tack  and  assedation,  lets  to 
the  said  B^  and  his  heirs,  all  and  whole  ;  fhere  the  subject  is  de- 
scribed J  and  that  for  the  space  of  nineteen  years,  from  and  after 
his  entry  thereto,  which  is  hereby  declared  to  commence  at  the 
^ffn*.  Ckere  the  term  of  entry  will  be  expressed  J,  and,  from  thence- 
forward, to  be  peaceably  possessed  by  the  said  B,  and  his  foresaids, 
inriBg  the  ^ole  forasskl  tpaoe. 


it. 
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unto  A.  B.  all,  &c. :  Then,  after  the  des^ 
cription  of  the  farm,  or  the  parcels,  as  it  is 
termed,  comes  the  habendum,  in  which  is  ex- 
pressed the  nature  of  the  tenant's'  right :  "  To 
*'  HAVE,  and  to  hold,  (says  the  English  lease,) 
^^  the  said  messuage  or  tenement,  &c.  &c. ;  unto 
'*  the  said  A.  B.  his  executors,  administra- 
^'  tors,  and  assigns,  from  the  25th  day  of  March, 
^'  now  next  ensuing,  for,  and  during  the  fiill 
time  and  term  of  14  years  then  next  eu- 
suing."  This  is  followed  hy  the  Reddendum ; 
and  then,  in  an  after  part  of  the  lease,  the  condi- 
tion is  inserted,  by  which  the  tenant  becomes 
bound  to  pay  the  rent,  &c.  specified  in  the  Red«« 
dendum.  There  appears  here  the  union  of  the 
charter  and  contract ;  and,  although  the  Scottish 
lease,  as  weU  as  the  English  one,  was  anciently  in 
the  form  of  a  dbarter,  by  which  the  granter  ex* 
pressed  the  nature  of  the  tenant's  right,  and  the 
lents  which  were  to  be  paid  by  him.  yet  the 
change  seems  to  be  more  complete  in  the  Scottish 
lease,  which  now  partakes  less  of  the  charter. 

The  dispositive  clause,  in  the  Scottish  lease,  is 
a  conveyance  by  the  proprietor  of  the  land,  while 
the  obligation  by  the  tenant  to  pay  the  rent,  is 
contained  in  that  part  of  the  lease,  where  the  ob- 
ligations on  the  tenant  are  expressed;  and  this  ar« 
rangement  is  both  more  simple  and  more  consist- 
ent with  the  nature  of  the  modem  lease. 
..  This  clause  contains,  1.  The  consideration,  or 
the  inductive  clause  of  the  lease ;  2.  The  destina- 
tion of  the  lease ;  3.  The  description  of  t)ie  sub- 
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jects;    Bud    4.    The  endurance  of  the  lease.— » 
Tiiese  iball  be  considered  in  their  order* 

!•  The  Consideration. 

The  conad^ation,  or  the  inductive  clause  of 
Ibe  lease,  is,  in  ^neral,  the  rent  payable  by  the 
tenant ;  in  'wfateh  case,  it  is  very  slightly  men- 
tioned, as  appears  from  the  example  of  the  dis- 
positive claiuie  on  the  note.  But  it  is  more  care- 
fully expressed  where  there  is  a  grassum.* 

Where  the  grassum  is  to  be  paid  at  a  future 
term,  the  prestation  on  the  tenant's  part  will  be 
made  to  contain  a  bond  or  obHgation  for  the  pay- 
ment ;  ai^d*  In  this  part  of  the  lease  that  obliga- 
iian  wiH  be  reffenred  to,* 

The  examples  in  t^e  notes  express  the  ordinary 


a  "  The  s^id  A,  in  coksideration  of  the  rent,  and  other  pres« 
'^  tations,  fbr  which  the  said  B  hereby  beeomes  bound ;  and,  in 
^  coNf iDCBATiojr  of  8  oBASfuu  ci  £  Sterling,  instantly  paid 
^'  to  the  said  A,  of  which  he  hereby,  acknowledges  the  reocq^it,  and 
''  discharges  the  said  B  and  his  heirs  and  successors,  has  let." 
^  ^  That  is  to  4ay,  the  said  A  has  set,  Mid,  for  payment  of 
thr  gtasemm,  and  of  the  yearly  tack  dutiea  uodei^ttea^  lets  t* 
the  said  B."  mie  obligation  on  the  tenant,  in  this  case,  will  be 
&US  expressed:  ''For  which  causes,  and,  on  the  other  fart> 
'^  ihe  said  B  bin»s  and  obliges  Imnself,  his  heirs,  executors,  and 
^'  successors,  not  only  to  content  apd  pay  to  the  said  A>  ^ 
*'  heirs  and  assignees,  the  sum  of  £  sterling  of  grassum^ 

or  entry  unHi^^,  antt  vnsv,  Dccween  anct  u«;  cniy  or 

next,  with  a  fifth  part  more  of  penalty,  in  case  of  Mure,  and  the 
'^  interest  of  the  said  grassum  thereafter,  during  the  not  payment 
''diereof;  but  also,  to  content  and  pay  to  the  said  A  and  his 
^ftxesaids/^  &c.  th^n  the  renlt  is  eiq^ressed  in  cammon  fisnnt 


4t 
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inductive  clause.  But  the  lease  may  require  a 
narrative,  explaining  the  powers  of  the  gpoiter, 
and  the  reasons  for  entering  into  the  transaction. 
It  is  in  this  part  of  the  lease  that  such  a  narrative 
is  introducecC  immediately  after  the  words  "  That 
IS  TO  SAY,"  the  said  parties  considering,  Ice 
The  narrative  should  contain  'such  parts  only  of 
the  deeds  referred  to  as  are  necessary  for  explain- 
ing the  nature  of  the  transaction,  with  a  short  and 
distinct  account  of  the  reasons  for  executing  the 
deed, 

2.  Destination  of  the  Lectse. 

« 

This  clause  necessarily  involves  the  question. 
To  whom  may  a  lease  he  granted?  at  the  same 
time,  we  shall  consider  the  terms  used  in  this  part 
of  the  lease*— the  tenant's  right  to  name  an  heir — 
and  his  power  of  disposal  of  the  lease. 

1.  To  whom  may  a  lease  be  granted. — The 
general  rule  is,  that  a  lease  may  he  granted  to  any 
one  who  is  legally  capahle  of  adhihiting  consent, 
or  of  entering  into  a  contract.  In  regard  to  a  Tai- 
noT  pubes,  a  distinction  may,  perhaps,  he  made. 
When  the  minor  has  curators,  the  lease  will  not 
be  effectual,  if  entered  into  against  their  will,  or 
even  without  their  concurrence.* 


'  Seton  against  the  Iiaird  of  Caskieben^  2l8t  March  1692.  Mor. 
p.  S939*  In  this  case  it  was  founds  "  That  a  t&ck,  accepted  by  a 
"  minor,  ^thout  consent  of  his  curators,  was  as  null,  as  if  he  had 
^'alienated  without  the  consent  of  his  curators." 
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But  where  a  minor  has  bo  curators,  it  would 

appear,  that  he  may  legally  enter  into  a  lease. — 

Our  law  permits  a  minor  to  engage  in  business, 

and    to  undertake  those  obligations    which  are 

connected  with  his  employment ;  and  there  does 

not  appear  to  be  any  good  reason  for  excepting 

from  this  Tule  l3ie  budness  of  a  farmer.     At  the 

same  time,  this  is  a  question  deserving  ^of  some 

consideration  on  the  part  of  the  landlord;   and 

where  a  cautioner  is  to  be  interposed  in  such  a 

case,  it  will  be  best  done  by  his  assuming  the  cha- 

Tacter  of  trustee  for  the  tenant  during  his  minority, 

and  until  hie  ^hall  have  ratified  the  iigreement. 

It  is  proper  to  i^ention  here  an '  objection, 
whidi  would  now  be  disregarded,  founded  on 
the  act  1702,  c.  6,*  which  prohibits  a  butcher 
from  taking  in  lease,  or  otherwise,  above  an  acre 


*  Act  discharging  Butchers. to  be  graziers. 

Our  Sovereign  Lady,  with  advice,  &c.  prohibit  and  discharge  all 
butchers  and  fleshers,  to  take,  brook,  01  possess,  either  by  them« 
'Selves,  or  any  others,  for  their  use  and  behoof,  directly  or  indirectly^ 
jkny  parks,  indosures,  or  any  ether  lands  whatsomevet,  less  ormore^ 
exceeding  one  acre,  under  the  penalty  of  j£100  Scots,  for  each  term 
they  contraveen  :  and  also,  to  forfeit  the  whole  nolt  and  sheep  that 
shall  be  found  in  the  said  parks,  indosures,  and  grai!ings,  belonging 
to  them ;  the  one  half  thereof  to  be  employed  for  her  Msgesty's 
Qse ;  and  the  other  half  to  the  informer :  and  fhrther,  does  hetdbj 
declare  the  contraveener  to  lose  his  freedom  as  a  burgess,  in  all  the 
burghs  of  this  kingdom:  and  likewise  declares  all  tacks  alre$uiy 
made,  or  to  be  made,  with  any  butcher  or  flesher,  or  for  their  be- 
hoof, anent  the  set  or  ftrm  of  all  parks,  inclosures,  and  other  lands 
whatsomever,  exceeding  an  acre,  to  any  butchar  or  flesher,  (unless 
the  same  be  tilled  and  sown  with  corns  yearly)  to  terminate,  and 
be  void  and  nuU,  after  tti^e  term  of  Whitsunday  next  to  come. 
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for  the  purpdee  of  grazing  catUe..  Thit  act  was 
probably  meant  to  prevent  monopolies,  But» 
there  is  little  evidence  of  its  having  been  attend* 
ed  to  in  the  decisions  of  the  Court ;  and,  in  tli0 
pntetioe  of  the  country,  it  has  been  long  dis* 
regarded. 

In  the  only  dedsion,  ao  fiur  as  I  hare  been  able 
to  observe,  in  which  this  act  was  founded  upon^ 
the  question  arose  from  a  butdier's  possessing. 
Under  a  wadset,  land  for  the  purpose  of  grasing. 
Bat  the  Court  held,  *^  That  the  act  of  padiament^ 
d»ebargt»g  1mtdie»  to  be  gnaiers.  amcemed  <>d17 
tadcsmen  graaen ;"  and,  theirefore,  xefitsed  to  siisk 
tsin  action  against  the  biil«lKr/ 

2.  I^  terms  of  tkig  part  cf  ike  leoies'-^lJjidet 
tim  head,  dbe  dsi&rent  situations  of  die  tenant,  to 
fivbom  ja  lease  may  be  gcanted,  diall  be  considered. 
1,  JVhere  the  lease  is  granted  to  a  single  temint. 
-—A  lease  may  be  granted  to  a  person  without  any 
mention  of  heirs  ;  and  the  effect  which  has  been 
given  to  mdi  a  lease  has  varied  considerably,  An« 
ciently^  it  received  a  very  strict  interpretation; 
and,  in  a  country,  ton  by  intestine  broik  and  £»« 
nily  feuds,  a  deed  whidi  was  capable  of  admitting 
an  enemy  amongst  tlie  landlord's  friends  and  fd* 
lomuBt  vequived  to  be  so  interpreted.  Hence,  of 
dH,  when  a  lease  did  not  mention  heirs,  they  were 
excluded*^ 


•  Andrew  unfl  Dondld  MsSUce  v.  OjgiMc,  SA  February  1706. 
IPctljcs.  'Mot.  2019. 

*»  iittle  t;.  taie  IjaM  of  Linton,  SSd  June  1 57S,  ColviL  Mot. 
p.  10319. 
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Tbe  contract  of  lease  is  now,  however,  inter- 
preted by  the  same  rules  which  are  applicable  to 
other  contracts — a  right  which  is  to  endure  for  a 
certain  number  of  years,  necessarily  on  the  death 
of  the  first  holder,  descends  to  his  heirs,  until  the 
stipulated  period  be  completed.  Even,  in  the  lease 
of  a  salt-pan,  for  15  years,  the  Court  altered  the 
judgment  of  an  inferior  court,  finding,  that  the 
heir  <there  being  no  mention  of  heirs  in  the  lease) 
must  remove  before  the  expiration  of  the  15  years.* 
The  rule  hm  therefore  been  now  long  settled, 
that  a  lease*  for  a  term  of  years,  without  any  men* 
tion  of  heirs,  on  the  death  of  the  tenant,  descends 
to  his  fadr. 

SL  When  the  lease  is  granted  to  joint  tenants.^^ 
In  judging  of  the  rights  of  a  joint  tenant,  the 
same  rules  which  apply  to  a  conjunct  right  to  a 
land  estate  will  not  be  followed.  Where  a  lease 
is  given  to  B  and  C,  and  to  their  heirs,  each 
has  an  equal  interest  in  the  lease ;  and,  on  the 
death  of  one,  his  interest  will  not  accrue  to  the 
survivor,  but  will  descend  to  his  own  heirs.  In  4 
lease  of  this  kind,  the  rent  is  payable  by  the  ten* 
ants,  jointly  and  severally,  unless  it  be  otherwise 
expressed  in  the  lease.*  ^ 


The  Ldrd  of  Drum  v.  XWen^  llth  November  1609.  Had« 
dington.    Mor.  p.  10320. 

'  lliomsoQ  v^  Watson,  2Sth  Norember  1750.  Kilk.  voce  Tack. 
No.  10.    Mor.  p.  10337. 

*  Brown  v.  Paterson,  18th  February  1704.  Fount.  Vol.  II.  p.  224. 
Mor.  p.  14629.  In  this  case,  the  landlord  pursued  the  heir  of  one  of 
two  tenants^  who  had  possessed,  on  tacit  relocation,  for  the  whole 
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A  tack  given  to  two  persons  and  the  longest 
liver  and  their  heirs  divides  equally  between  them, 
during  their  joint  lives,  and  accrues  solely  to  the 
survivor.*  The  right  constituted  by  a  lease  of 
this  kind  seems  to  differ  from  that  which  would 
be  vested  in  two  feuars,  whose  rights  are  consti- 
tuted by  the  same  form  of  expression ;  and  during 
the  lives  of  the  joint  tenants,  there  will  be  a  spe- 
cies of  liferent  right  only,  enjoyed  by  them ;  so 
that,  were  one  of  them  to  as^gn  or  dispose  of  his 
share  of  the  lease,  and  should  he  happen  to  prede- 
cease the  other,  the  right  of  the  assignee  would 
terminate  with  the  life  of  the  cedent,  and  the  lease 
would  belong  solely  to  the  survivor;  whereas,  un- 
der a  feu  to  two  persons^  and  the  longest  liver 
and  tfieir  heirs,  any  one  of  them  would  have  a 


rent.  The  heir  argaed^  that^  by  the  original  clause^  ihey  were  jointly 
bqund^  yet,  by  the  relocation,  and  by  a  separate  possession  of  one 
half  of  the  farm,  the  heir  ought  to  be  liable  in  no  more  than  one 
half  of  the  rent,  corresponding  to  the  part  of  the  fiirm  which  he  pos- 
sessed. The  Lords  thou^t,  that,  in  equity,  the  heir  was  free;  but, 
seeing  that  the  tack  was  set  to  them  both, /tto  indwiso,  without  dis- 
tinguishing their  shares  of  the  possession,  the  obligation  was  indivi- 
sible, and  continued,  during  the  years  of.  their  possession,  per  tad" 
tarn  relocationem, 

*  Lidderdale,  2dd  June  1627.  Mor.  p.  4247.  A  tack  being  set 
of  the  lands.  Sec.  to  the  pursuer's  fitther,  and  to  the  pursuer  him- 
self, and  longest  liver  of  them  two^  and  their  heirs  ;  the  Lords 
found,  that  the  father  and  son  were  conjunct  and  equally  tacksmen; 
and  that  the  benefit  of  the  lands  therein  contained  should  divide 
equally  between  them,  so  long  as  they  were  both  alive;  and  after 
the  death  of  any  of  them,  the  whole  right  thereof  pertained  to  the 
survivor,  being  set  to  the  father  and  son,  and  to  the  loiBgest  liver  of 
^hem  two,  and  their  heirs. 
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power  of  selling  or  burdening  his  half  of  the  feu, 
during  his  life ;  his  share  will  even  be  liable  for 
his  debts,  after  his  death.  This  difference  be- 
tween  the  two  rights  seems  to  arise  from  the  na- 
ture of  the  rights,  conveyed  by  a  lease,  and  by '  a 
feu-charter/ 

With  regard  to  joint  leases,  it  may  be  observed, 
that,  although  one  of  two  joint  tenants,  and  the 
landlord,  may  have  signed  the  lease,  it  is  in  the 
power  of  the  parties  to  resile,  unless  the  other  te- 


,  *  Lord  Boyd  v.  die  King's  Advocate^  22d  Nov.  1 749.  Rem.  Dec. 
Mor.  p.  4905.  In  this  case^  the  distinction  above-mentioned  is  well 
illustnted.  The  Y6rk  Buildings  Companj  granted  a  lease  in  1 743^  olf 
the  estate  of  Linlithgow,  for  two  19  years,  ''To  William  Earl  of  Kil- 
''  mamockj  his  wife,  and  the  survivor  of  them,  and  the  heirs,  exe- 
*'  cutors,  and  administrators  of  the  survivor."  The  Earl  suffered 
death  for  his  accession  to  the  rebellion  in  1745 ;  and  was  survived 
by  the  Countess,  and  by  a  son  of  the  marriage.  The  crown,  on  the 
ground  that  the  Earl  had  forfeited  the  lease  by  his  rebellion,  entered 
a  claim  to  it,  and  appearance  was  made  for  Lord  Boyd,  the  son;  who 
contended,  that  the  Countess,  by  surviving  the  Earl,  was  alone 
entitled  to  the  tack.  The  crown  maintained,  that,  by  the  above 
destination,  the  Earl  was  fiar,  and  the  Countess  only  a  liferenter  in 
case  of  her  survivance :  that  it  was  attachable  by  his  creditors,  and 
therefore  forfeited  by  his  attainder.  The  Court  found,  that  the 
right  to  the  lease  was  in  the  Countess.  It  is  stated,  in  the  report 
of  this  case,  that  Lord  Elchies  was  of  opinion,  that  the  maxim^ 
that  a  fee  could  not  be  in  pendente,  was  inapplicable  to  this 
case,  in  respect  that  a  lease,  though  made  real  by  statute,* 
against  singular  successors,  is  but  a  piersonal  contract,  conveying  no 
property  to  the  lessee,  but  only  a  right  of  possessing  for  a  rent  ceiv 
tain ;  and  that,  for  this  reason,  there  is  nothing  in  law  to  bar  a  tack 
to  be  granted  to  two  conjunctly,  neither  of  whom  has  the  power  of 
disposal,  without  the  consent  of  the  other.  He  further  observed,  that 
this  was  a  different  case  ftom  a  bond,  where  one  must  have  a  power 
of  taking  payment,  because  &e  debtor  must  always  have  a  power  to 
pay. 
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sant  shall  also  become  bound :  But  where  the 
landlord  and  one  of  the  tenants,  not  only  sign  the 
lease,  but  where  die  tenant  enters  into  possession, 
that  tenant  will  be  bound  to  perform  all  that  by 
the  lease  is  incumbent  on  both  tenants.  Thi% 
however,  will  be  afterwards  more  fully  oontidaiML 
3.  Where  the  lease  is  granted  to  a  Company. — 
A  lease  may  be  granted  to  a  Company;  but  as  en^ 
tering  into  a  lease  is  not  an  ordinary  act  of  admi* 
nistration,  the  doed  ought  not  to  be  signed  by* 
the  Company  firm,  but  by  the  individual  partners^ 
In  a  lease  to  a  Company,  the  effect  of  the  ^solu- 
tion of  the  Company  upon  the  lease  ought  to  be 
kept  in  view ;  and  to  prevent  any  question  as  to* 
the  endurance,  it  ought  to  be  expressed  whether 
the  lease  is,  in  that  event,  to  terminate ;  .or  when 
ther  the  survivmg  partners  are  to  have  a  power  of 
assigning  for  the  remaining  period,  otherwise  the 
bankruptcy  of  the  Company  may  put  an  end  to 
the  lease.' 


*  Campbell  v.  the  Calder  Iron  Compflny,  llth  December  ISOf. 
Not  reported,  but  noted  in  BelTs  Commentaries,  VoL  I.  p.  3S.  (34 
edit)  The  lease  of  an  iron  mine  was  granted  to  "  Darid  Muschet 
^  of  the  Calder  Iron  Company*  for  himse^'iynd  partners^  excluding 
''  assignees,  legal  cm*  voluntary,  and  all  ^uVCenantSy  ^ccept  with  the 
^  proprietors'  consent."  The  Calder  Iron  Company  fiuled ;  and  oi^ 
their  works  being  purchased  by  a  new  Company,  Muschet  became 
bound  to  supply  them  with  iron  ore  from  the  veins  contained  ia 
the  lease*  In  an  action  at  the  landlord's  iastanee,  fi>r  having  it 
Amnd  that  the  lease  had  been  forfeited,  the  Court  held  the  lease  tq 
be  at  an  end,  by  the  bankruptcy  of  the  Company;  and,  in  conse^ 
quenoe  of  the  necessity  of  their  assigQing  to  another,  in  order  t^ 
take  benefit  under  it,  which  the  lease  prohibits.  This,  it  was  hek|, 
would  have  been  the  case  in  an  agricultural  fiurm,  much  more^ 
therefi)re,  in  this  instance.      Lord  Meadowbank  had  difficulty. 
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4.  Where  the  Unse  is  entailed. — ^A  lease  may 
not  appear  to  be  the  proper  subject  of  an  entail ; 
yet  there  is  a  case,  in  whidi  the  Court  seemed  to 
be  rather  of  a  different  opinion.  An  entail  of 
certain  leases  had  been  made;  and  the  Court 
found,  that  the  heir  had  a  right  to  be  served  heir 
of  entail,  so  as  to  prove  his  title  to  them.  It  was 
observed  by  the  Court,  **  That  leases,  though 
^  none  of  the  objects  of  the  act  1685,  may  yet  be 
^  settled  by  entail ;  of  which,  however,  few  in* 
**  stances  have  occurred."* 

5.  The  tenants  power  to  name  an  A^ir.— This 
is  a  question  of  considerable  importance  to  the 
tenant ;  for,  where  a  lease  is  given  to  him  and  to 
his  heirs,  and,  at  the  same  time,  contains  an  ex- 
clusion of  assignees  and  subtenants,  the  tenant,  if 
under  this  form  of  destination  he  has  no  power  of 
naming  an  heir,  may  find  himself  very  unpleasant- 
ly situated.  The  heir*at*law  may  have  no  incli- 
nation to  follow  his  father's  profes8ion.-^-Ck  an- 
other member  of  the  family  may  be  much  better 
qualified  for  conducting  £urming  (^rations. — Or 
the  succession  may  open  to  heirs  portioners. 
There  are,  in  short,  many  considerations  which 
may  render  it  very  much  the  interest  of  all  parties, 
that  the  tenant  should  enjoy  some  latitude  in  the 
choice  of  his  successor  in  the  lease. 

from  the  drcumstance  that  the  landlord  might  have  held  Muschet 
houiid  to  the  end  of  the  lease ;  and  it  is  not  easy  to  find  one  hound 
and  another  free.  But  specialties  rendered  it  unnecessary  to  decide 
this  point. 

'  Earl  of  DaUiousie  v.  Lieut  Maul,  1st  March  1789.    Fac.  ColL 
Mor.  p.  10963. 
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Ob  the  other  hund,  in  judging  of  the  tenant'^ 
interest  in  a  lease,  though  the  same  considerations 
whidi  formerly  existed  with  regard  to  the  delectus 
persofue,  on  the  part  of  the  landlord,  do  not  ex- 
ist, they,  no  douht,  have  given  a  Mas  to  the  opi- 
nions on  this  point ;  and  there  are  still  many  clr- 
eumsiances  which  may  induce  the  landlord  to  pre^ 
fer  one  tenant  to  another.  One  person  may  pos^ 
sess  skill,  or  capital,  sufficient  to  make  it  a  desire- 
able  object  for  the  landlord  to  retain  him  as  biis 
tenant,  while  another  may  be  of  so  quarrelsome  a 
disposition  as  to  render  it  equally  an  object  with 
the  landlord  to  exdude  him ;  accordingly,  the  ex- 
press terms  of  the  lease  are  held  to  be  the  condi- 
tions of  the  tenant's  possession ;  and  possession  to 
any  greater  extent,  or  in  any  other  shape,  has  not 
been  permitted.  This  construction  is  founded  im 
the  nature  of  the  contract  of  lease. 

In  a  case  where  a  tenant  was  prohibited  from 
assigning  or  sub-setting,  it  was  found,  that  he 
could  not,  in  the  form  of  an  assignation,  appoint  a 
person  to  succeed  to  him.* 


*  Lord  Minto  v.  Deuchar,  20th  NoTember  1798.  Mor.  p.  1&S95. 
In  this  case^  the  lease  had  been  granted  "  To  the  tenant  and  his 
''  hein^  sednding  assignees  and  sub-tenants,  yoluntary  or  legaL** 
The  tenant  conveyed  the  tack  to  his  scm  James  in  IHerent,  and 
after  his  death  to  Geofgie  Deiichar,  his  son-in-law.  The  tenant 
died,  and  was  succeeded  hj  hi»«on  James,  the  liferenter  by  desti- 
nation. James  also  died  during  the  currency  of  the  lease,  leaving 
an  infimt  daughter,  Mary:  and  a  question,  arose  between  the 
•on-in-law,  Deuchar,  under  the  conveyance,  and  Mary,  the  heir« 
at-law  of  the  original  tenant,  regarding  the  right  to  the  lease, 
the   Court  firand  that  the  lease  belonged  to  the  heir-at-law. 
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This  question  has  since  been  very  fidly  discussed. 
A  lease  was  granted  to  the  tenant  **  and  his 
'*  hein^  secluding  assignees  and  sub-tenants,  with- 
^*  out  the  landlord's  consent/' — The  endurance  of 
the  lease  was  for  38  years,  and  for  the  lifetime  of 
the.  tenant  who  should  then  be  in  possession. 
The  lessee  disinherited  his  eldest  son,  and  nomi* 
nated  his  secpnd  son  to  succeed  him  as  **  heir^ 
in  the  lease,  and  the  fiecond  son,  accordingly,  on 
his  father's  death,  enl!ered  into  possession.  The 
lessor's  successor  continued  for  some  years  to  re- 
ceive rent  from  the  second  son ;  but  this,  it  appear- 
ed, was  before  he  had  an  opportunity  of  examining 
the  leases  of  his  tenantry ;  and,  on  discovering  how 
the  fact  stood,  he  raised  an  action  of  removing 
against  the  second  son.  After  a  great  deal  of  ar- 
gument upon  the  import  of  the  term  ^^  heirs^^ 
and  after  much  difference  of  ^opinion,  the  Court 
removed  the  second  son.  On  an  appeal,  the  House 
of  Lords  remitted  the  case  to  the  Court  of  Ses- 


In  pronounoing  this  judgment^  the  majority  of  the  judges  seemed 
to  be  influenced  by  the  necessary  exclusion  of  any  person  claiming 
under  a  conveyance  from  the  tenant^  seeing  sudi  conveyance  was 
prohibited:  and  although  this  was  in  effect  to  deprive  the  tenant 
of  the  power  of  defeating  the  right  of  the  heir-at-law,  and  to  ex.« 
po8e  him  to  all  the  absurd  consequences  which  must  follow  from 
such  a  rule,  yet  the  decision  was  pronounced  with  all  these  con- 
sequences fully  in  view^  they  having  -been  very  strongly  brought 
under  the  consideration  of  the  Court  by  some,  of  the  Judges.  In 
the  subsequent  case  of  Cunningham  and  Grieve^  tlie  Judges  in  the 
mincnity  (including  Lord  President  Campbell  and  Lord  Meadow- 
bank)  expressed  great  disapprobation  of  the  Judgment  in  Lord 
Minto's  case. 
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non  for  £urther  eonsideration,  when  the  Court 
adhered  to  theur  former  judgment* 


*  Cunfiinghame  v.  Grieve,  8th  March  1803.  Fac.  Coll.  Mor.  pT 
15298.  And  Fac  ColL  Vol.  XL  Appen.  p.  7.  Mor.  Appen.  voce^ 
ThidcNo.iz.p.t7. 

I  shall  give  the  drcuniftances  of  this  case  more  precisely,  with 
some  account  of  the  opinions  delivered  in  this  Coorty  and  from 
notes  suljoined  to  Ae  printed  papers  in  a  later  case^  what  is  stated 
to  have  been  ssid  by  the  Lord  Chancdior. 

LdeCitenant-Colonel  Francis  Cunningham  of  Dundufl^  and  his 
Commissioners,  v.  William  Grieve,  second  son  of  the  deceased 
William  Grieve,  tenant  of  the  lands  of  Barlai^  and  others.  - 

Bj  a  lease,  dated  January  18,  1759,  James  Whitefinrd,  thepro« 
pietoroftheatateofDundQfP,letthelandsof  Bar]au|^  "toWil- 
**  liam  Grieve  and  Ids  heirs,  secluding  assignees  and  sub-tenants, 
^  irithoiit  the  heritor's  consent,  and  ihat  for  the  whole  tnne  and 
'^  spaoe  of  38  years,  and  die  liferent  of  the  said  William  Griew,  if 
"  then  alive,  or  of  the  heir  or  heirs  of  the  said  William  Grieve,  wha 
''  shall  at  the  end  of  the  said  38  years  have  succeeded  to,  and  shall 
''  ihen  be  in  l!he  possession  of  the  said  lands,  and  that  from  and  af^ 
*'  ter  tile  entry  thereto,  which  is  hereby  dedared  to  be  and  begin 
**  at  die  term  of  Whitsunday  next  to  come,  according  to  the  Old 
*^  Style,  being  the  96th  May  next.** 

llie  specific  endurance  of  the  lease  expired  at  Whitsunday 
1797,  and  Wm.  Grieve,  the  tenant,  having  died  in  the  beginning  of 
1796,  was  succeeded  by  his  second  son  William  Grieve,  in  virtue 
of  a  deed  executed  by  William  Grieve  the  father,  in  Sept  1790; 
this  deed,  on  a  narrative,  that  his  eldest  son  Adam  was  ignorant  of 
fiuming,  and  that  William  his  lecond  son  had  been  bred  up  to  the 
business,  and  had  been  usefhl  to  him ;  therefore,  he  "  nomi« 
?  nated  and  appointed  the  said  William  Grieve,  his  son,  to  be  his 
"  heir,  entitled  to  succeed  him  in  the  tack  of  Barlaugh,  and  to 
**  enjoy  all  the  privilq;es  arising  therefrom  after  his  decease,  at 
*'  his  heir,  and  in  like  manner  as  his  heir-at-law  would  have 
'^  been  entitled  to— And  I  dispone  said  tacks  to  my  son  William 
accordingly,  hereby  secluding  my  said  son  Adam,  and  the  heirs 
of  his  body,  from  any  succession  to  me  in  heritage,  of  what« 
ever  description,  providing  always  that  my  said  son  Willian^ 
by  his  acceptation  hereof,  shall  be  bound,  and  is  hereby  tak- 
"  en  bound,  to  implement,  pay,  or  perf(Mrm  such  burdens,  oblj^ 
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In  the  interval)  between  the  decision  in  Cun« 
Bingham's  case  in  the  Court  of  Session,  and  the  or* 


it 


obiigatimM  or  prestatioAfl,  as  it  BhaD  be  ftund  I  have  already 
laid^    or  may   hereafter  lay  on   hhn  by  a   ieparate  deed  or 
deeds,  at  any  tune  in  my  \iU,  and  eveh  on  death*bed."-— Wil« 
the  son  continued  aa  tenant  te  pay  tiie  rent  and  reeeiire  dis- 
chaxgeSy  from  the  period  of  his  ikther's   deaths  to  Martinmas 
1798.     Bat  in  March  1799,  an  action  of  remoring  was  iasti* 
tated  'against  him.    The  landlord  alleged,  that  tfiis  action  was  not 
laiaed  aooner,    because   his  ^estion  with  Sir  John  Whitefoid 
fverented  hhn  from  completing  his  titles,  or  from  knowing  the 
state  of  his  tenants,  and  the  rituation  in  which  they  stood;  that 
when  he  came  to  know  the  terms  of  the  leasee  a  communing 
took  place  between  him  and  the  tenant  fo^  a  new  lease;  and 
that  communing  not  bating  h(|d  a  fliToosable  issue^  the  action  of 
remofing  waa  brought,  and  in  this  manner  the  pka  of  hemolo* 
gadonwas  answered;  and  the  question  turned  simply  on  (this, 
whether  in  a  lease  so  expressed,  it  was  in  the  power  of  the  tenant 
to  awign  or  convey  a  right  that  should  deprive  his  heirs  at  law  of 
tiliat  title  which  it  was  the  object  of  the  lease  to  bestow.    The 
laadloid  raaintained,tnot  only,  that  Ae  tenant  had  no  such  power^ 
and,  tfaerefWe,  that  the  seeond  son  had  no  tide  to  the  ftrm ;  but 
Ihrdicr^  that  even  the  heir  at  law  had  now  no  title,  for  his  title 
beingmade  to  depend  upon  his  being  in  the  natural  possession  of 
ikut&na  atthe  expiration  of  SS  years,  and  he  never  having  possessed^ 
that  the  ftnn  reverted  to  the  landlord. 

Lord  Armadale,  Ordinary,  decerned  in  the  action  of  removing, 
and  thiajudgment  wasadher^toby  theCourt  It  waa  (May  15, 
1803,)  a  aeoond  time  brought  under  review,  when  opinions  weto 
Uiveved  to  the  following  efiect  :•— 

On  die  one  hand,  it  was  said,  diat,  in  deciding  this  question,  19 
is  not  so  properly  die  flexibility  of  the  term  heir,  as  the  compre- 
hensive nature  of  that  term,  by  which  the  question  is  afi^ed.  Wo 
derive'the  term  from  the  law  of  Rome,  by  which  an  heir  was  a  per^ 
son  named  by  the  proprietor.  In  adopting  the  terms,  we  have  in» 
iroduaed  the  principles  also  of  the  Roman  law :  Thus  a  fee  to  heire 
may  be  given  to  strangers,  and  they  will  be  held  tobe  heitsby  des-» 
tination.  The  term  heir,  therefore,  means  heirs  by  nomination,  a^ 
wall  as  heirs  at  law.  In  the  case  of  a  lease  given  to  a  tenant  and 
his  heirs,  it  is  given  to  the  tenant's  heir  in  heritage ;  nor  does  the 
tenn  heir  add^to  the  right;  it  would  be  the  same  whether  the  lease 
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der  of  the  House  of  Lords,  another  case  occurr^, 
in  which  it  was  attempted  to  raise  a  distinction  inr 

were  given  to  the  tenant  timply^or  to  the  tenant  and  his  heors;  and  in' 
either  case,  it  would  go  to  the  tenant's  heir  in  heritage.  Now,  thcie 
are  two  deacriptions  of  heirs,  heirs  at  law,  and  heirs  hy  nomination;' 
and  it  is  the  heir  hy  nomination  that  stands  in  the  first  place,  and  is 
highest  in  the  consideration  of  the  law.  A  lease,  ihereftre,  to  a  ten-- 
ant  and  his  heirs,  must  go  to  ihe  person  whom  the  tenant  shall 
name  to  succeed  him  as  his  heir  in  that  lease,  whether  he  he  a 
younger  in  place  of  an  elder  son,  one  daughter  in  place  of  all  the 
daughters  equally,  or  a  stranger  in  pkoe  of  the  heir  at  law.  The  lease 
is  an  heritable  right,  and  the  succession  to  it  cannot  be  Umited,  with- 
out terms  meant  to  create  a  limitation  in  the  succession.  But  it  haa 
besB  said,  that  taking  tiie  subsequent  clause  into  consideration,  hy 
whieh  assignees  are  exduded,  an  heir  cannot  be  called  to  defeat  the 
interest  of  the  heir  at  law;  because  he  must  enter  by  an  assignation, 
since  our  law  has  given  no  means  of  naming  an  heir,  who  shall,  as 
sodi^  possess  the  privilege  of  succession,  oompetent  to  an  heir  at  law: 
this,  however,  is  to  make  mere  (brms  overturn  what  is  estahUahed 
on  the  rules  of  substantial  justice.  Suppose  the  questian  to  have 
arisen  on  a^  feiv>right|  with  a  clause  of  pre-emption,  alkd  that 
the  vassal  executes  a  settlement,  calCng  in  a  stranger,  that  would  noi 
be  an  infringement  of  the  clause  of  pre-emption,  and  thefeuar 
might  dispone  to  his  heir.  We  use  the  same  ftrm  of  words  in  sdling 
an  estate,  aa  in  settlii^  it  on  an  heir ;  but  there  is  an  obvious  difier- 
ence  between  the  two.  In  a  settlement,  the  granter  says,  **  I  giv^' 
''  grant,  and  dispone  to  myself,  perhaps,  in  the  first  phioe,  whom 
'<  fiiiling,  to  my  son ;  whom  fiiiling,  to  a  stranger ;"— but  that  doe^ 
not  make  a  sale*  Or,  to -take  an  illustration  flmn  the  Roman  law^ 
would  the  nomination  of  an  heir  he  held  to  be  a  sale,  he-. 
cause,  by  the  finrms  of  that  law,  a^  fietitiouasale  was  gone  through  in 
constituting  the  title  of  the  heir?  A  Judge  must  discriminate  be« 
tween  the  nature  of  the  rights  that  come  before  him  ;  and  dia- 
tingoish  those  which  actually  constitute  a  sale,  ftom  those  by 
which  the  ri^  of  succession  is  carried  fbrward.  For  instance,  a 
deed  of  succession  contains  no  warrandice,  and  it  bears  a  power  of 
revocation,  though  it  contains,  at  the  same,  time,  the  dispositive 
words  of  the  dii^iosition  of  sale,  ''  I  give,  grant,  and  dispoks  ;" 
the  one  is  given  for  a  price,  the  other  for  love  and  fkvour — ^the  6ne 
may  be  considered  as  a  sale,  the  other  cannot.  In  the  (me  deed,  the 
receiver  must  represent  the  gnnter,  either  universally,  or  in  valorem^ 
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fitroui*  of  the  person  named  by  the  tenant,  on  the 
ground  that  the  word  exectUorsvfBs  used  in  the  des-* 


according  to  circumstances  ;  whereas  the'reoeiTer  of  thfe  other  right  !• 
under  no  such  obligation ;  but  it  is  needless  to  go  through  idl  the  di8« 
tinctions.  The  Judge  mu0t  consider  the  deeda  that  come  before  him^ 
according  to  thebf  real  and  substantial  meaning,  and  not  aoeording  t» 
the  mere  words  of  fbrm. 

'  In  another  view,  it  may  be  asked,  whether  it  be  the  eSbct  of 
this  destination  to  put  an  end  to  the  power  of  making  a  settlement 
of  a  lease  ?  And  here  it  is  not  quite  easy  to  lay  airide  the  feelings 
that  this  is  a  power  most  proper  to  be*  reposed  in  the  tenant ;  but 
the  argument  on  the  other  side  does  not  go  the  length  of  denying 
all  such  power;  it  admits  its  existence,  but  it  places  it  in  the  land* 
lord.  This  argument  must  be  ^yroneous ;  no  such  power  is  given 
to  the  landlord,  nor  can  be  supported  by  the  Court.  But  it  has 
been  said,  if  the  power  of  naming  an  heir  be  giveli  to  the  teiiant^ 
he  may  easily  evade  the  exclusion  of  assignees;  and  he  wil}  pretend 
to  setde  tihe  right  on  an  heir,  while  he  is  in  &ct  conveying  his 
lease  to  a  8tranger<;  he  may  make  a  past  obit  sale.  But  it  would* 
be  easy  to  distiUgviish  between  a  sale«and  a  gratuitous  conveyance; 
gnd  were  such  a  case  to  occur,  the  Court  would  not  hesitate  to  reftise 
^SBdcX  to  the  conveyance.  Of  diis  there  was  an  instaiioe  in  the  case 
of  Lord  GaUawayj  where,  under  the  form  of  a*  Victory  by  the' 
tenant,  a  right  was  given  to  strangers ;  which  the  Court  would 
not  authorise.  The  general  rule  tiierefore  oertainlysis,  that  a  ten-* . 
ant,  with  such  a  rig^t,  cannot  sell  or  convey  his  interest  to  a  stran<« 
ger  Ibr  value,  and  the  exception  from  this  gencaral  rule  is  in  favour 
«f  the  gratuitous  conveyance  to  an  heir ;  but  to*  say  that  the  ten* 
snt  is  not  entitled  to  settle  the  succession  to  his  lease,  because, 
under  that  cover,  he  may  sell,  is  to  reverse  the  matter;  to  turn  the 
exception  into  the  general  rule^  and  to  make  the  general  rule  ^e 
exoeptioii* 

On  the  ether  hand,  it  Was  observed,  that  the  paint  at  issue  in* 
volves  the  question,  whethet  the  tenant  may  adopt  a  seomd  son  in 
preference  to  an  elder  son,  or  a  third  in  preference  to  a  second ;  or 
idiere  there  are  no  tons,  whether  one  cousin  may  be  substituted  fbr 
another ;  oar  in  place  of  them,  even  a  stranger  introduced ;  and 
where  a  stranger  is  thus  introduced,  whether  another  stranger  may 
not  also  be  named;  so  that,  ultimately,  the  heirs  of  provision  not 
only  of  the  or^al  tenant,  but  of  a  stranger  are  introduced;  and 
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tination.  The  lease,  as  in  Grieve's  case,  was  for  38 
years,  and  the  lifetime  of  the  lei^see,  if  he  should 


in  diif  way  every  person  whom  the  t^taant  in  poMenion  diooaes^ 
to  adopt  Is  admitted.  This  is  a  consequence  whicli  flows  nnavoid* 
ably  ftom  defeating  the  Interest  oiP  the  heir  at  law ;  and  thou^ 
it  may  appear  immaterial^  whether  a  second  or  a  third  son  be  called^ 
yet,  by  going  this  length,  you  inust  go  farther,  and  admit  erevy 
one. 

The  lease  is  amutoal  oontrset,  and  in  th«  interpretatioii  of  iiH 
clauses,  we  do  not  inquire  whether  it  was  a  stipnlation  originati&g 
widi  the  one  ptorty  or  the  other— as  little  csn  we  resort  to  the  law 
of  Rome  for  a  rule  of  interpretation.  The  peculiarities  of  the 
Roman  laws  of  succession  are  unknown  in  our  law ;  and  in  all 
heritable  subjects,  we  have  an  otder  and  rule  of  luooessiony  of 
whidi  no  part  is  derived  from  the  Roman  law.  ~ 

The  first  thing  to  be  observed  ia,  that  wherever  a  pi'opcrty 
is  vested  in  a  person,  it  is  immaterial  whether  heirs  be  cgEpteaq^ 
m  they  necessarily  succeed  in  that  property  to  which  the  person  re* 
oeiving  the  right  had  an  absolute  title.  But  the  case  is  very  jdHferent 
in  mutual  contracts  r^;arding  heritable  pnqperty,  wheve  there  mte 
mtutual  interests  in  the  parties,  and,  of  course,  a  complete  esdaaioia 
•f  aH  other  heirs  than  what  are  expressed:  thus,  take  the  case,  that 
two  people,  possessed  of  an  estate,  were  to  settife  lion  the  heirs  of  Cj 
it  would  not  after  that  be  in  thdr  power  to 'deprive  thefaeixtof  C 
of  the  right-*Itt  the  same  way,  in  die  esse  of  a  lease,  the  hrncQaKd 
lets  to  A  and  to  his  heirs;  this  means  the  heivat  law,  andcaBm^ai& 
none  else.  The  landlord  has  the  right  to  the  land,  and  he  can  be 
excluded  from  possession  only  by  the  tenns  of  the  laaae,  and  by  that 
heir  alone  to  whom  the  right  is  given.  There  is  fifftlfeer  a  deiectmg 
personof  on  the  part  of  the  landlord,  which  entitles  him  to  object  ta 
any  other  tenant  than  what  the  ksse  ealUr  in;  and,  therefhre,  in  • 
mutual  contract  of  lease,  where  both  parties  have  joined  in  givii^ 
^elesse  to  the  heir  of  tiie  tenant,  it  is  thereby  g^ven  to  the  heir  al; 
fatw,  and  vesta  a-right  in  him,  of  which  he  cannot  be  deprived.. 

This  reasoning  applies  to  the  common  case,-  where  a  lease  is  given 
to  heirs,  much  more  to  die  case*  where  there  is  an  exdosionof  a8« 
aignees ;  and  it  does  not  appear  tet  when  diey  are  exchided,  it  is 
possible,  in  ilur  construction,  to  admit  of  younger  sons  in  pretoenoe 
to  the  elder,  orof  cousinB;  were  such  a  construction  admitted 
fhgre  would  ba  no  limitation  to  the  admission  of  stmngers. 
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be  lA  life  a£  the  expiration  of  that  period,  or  if 
preFiously  dead,  for  the  lifetime  of  his  nearest  heir 
''  or  executor^^  then  in  possession  of  the  farm^  and 


Had  it  been  regular  by  our  fbrmt  to  nominate  an  beir,  who 
migbt,  under  that  nomination^  have  taken  up  the  rig^t ;  or  conld 
the  tenant  have  excluded  his  eldest  ten  firom  his  luooeifliony  by. 
whidi  means  the  next  heir -would  hare  come  in>  there  might 
hare  been  greater  doubt.  But  these  are  not  the  regular  methods  of 
^calling  in  an  heir ;  and  wherevef  the  heir  at  law  is  passed  by^  there 
must  be  a  conyeyance  to  the  person  meant  to  be  preferred;  and  that 
conveyanoe  is  struck  at  by  the  exclusive  clause  in  the  lease. 

This  is  the  substantial  ground  on  which  this  matter  ought  to  be 
decided,  and  on  which,  in  fact,  it  has  been  decided.  There  are 
cases  stated,  where  it  would  be  of  advanti^e  that  one  henr  should 
be  prefbred  to  another,  and  such  a  power  may  be  very  expedient; 
but  it  must  be  tiie  subject  of  stiptila'tion,  fbr  without  an  express  al- 
lowance, such  a  power  must  be  held  to  be  irrq;ular. 

Such  was  the  general  scope  of  the  argument  in  the  Court  of 
Session.  It  was  farther  urged,  in  support  of  the  tenant's  power, 
that  a  dedaon  unfavourable  for  him  wpuld  introduce  a  strange  in- 
consistency ;  for  instance,  a  proprietor  obtains  a  lease  of  his  ttinds 
to  himself  and  his  heirs,  widi  an  intention  of  making  the  right  to 
the  teinds  descend  to  &e  same  series  of  heirs  to  whom  he  gives  the 
lands  ;  accordingly,  he  executes  a  settlement  of  his  lands,  calling  in 
a  stranger,  to  whom  he  conve)/^  also  his  right  of  teinds ;  can  it  be 
possible,  that  this  conveyance  shall  effectually  convey  the  estate^ 
but  hare  no  efl^ct  over  the  teinds,  because  the  proprietor,  holding 
the  lease  to  himself  and  his  heirs,  they  must  go  to  his  heir  at  law, 
and  to  none  else?  yet,  absurd  as  this  may  seem,  it  is  the  direct  re^ 
suit  of  the  argument  in  &vour  of  the  landlord. 

On  this  debate,  the  Court  of  Session  decided  in  fkvour  of  the 
landlord;  and  the  question  being  carried  to  the  House  of  Peers 
by  appeal,  the  Lord  Chancellor  is  said  to  have  delivered  the  fd- 
kwing  opinion : — 

"  The  question  is,  where  a  Idase  was  granted  to  a  man  and  his 
"  hdra,  secluding  assignees  and  subtenants,  whether  it  was  compe- 
•'  tent  fbr  the  tenant  to  constitute  Bis  heir,  or  if  the  heir  must  not 
•*  be  in  strict  sense  his  heir  of  line  ?  If  tibe  heir  of  line  is  the 
only  heir,  the  appellant  in  this  case  cannot  hold  the  lease. 
**  This  is  a  case  of  very  great  importance  to  the  landlords  and 
tenantry  of  Scotland ;  and  it  is  Ibr  their  mutud  mteiest  in  r^fu« 
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it  bore  tlie  same  exclusions.     The  tenant  having 
died  during  the  currency  of  the  lease,  his  son  and 


**  lating  all  ftiture  questions  of  the  same  kind^  that  there  should  be 
*'  ej»  authoritatiye  judgment  on  this  point 

"  In  Lord  Minto«  case,  decided  in  1798^  the  tenn  heirs  was 
*'  found  to  mean  heirs  of  line ;  and  although  the  appellant  has 
*^  attempted  to  distinguish  that  case  from  the  present^  yet  I  can 
"  perceive  no  solid  grounds  of  distinction  between  that  case^  as  it 
*^  is  reported,  and  the  present  one.  There  may,  however,  haye 
**  been  a  difference  between  that  lease  and  the  present  one,  of 
**  which  I  am  not  aware,  as  it  is  only  rery  shortly  stated  in  the  re* 
''  port.  But  supposing  that  Lord  Minto's  case  should  be  held  as 
'^  having  decided  the  general  principle,  that  '  heirs'  means  heirs  of 
^'  line  only,  i):  is  s^id  that  previous  to  that  dedsioo  there  was  no 
'^  idea  that  a  man,  having  s  lease  conceived  in  these  terms,  could 
^^  not  nominate  his  heir*  And,  if  that  be  true,  there  must  have 
''  been  a  number  of  similar  leases  then  existing^  and  still  subsist- 
^'  iog,  upon  the  parties  in  which  that  decjyuon  must  therefore  have 
*'  been  a  surprise, 

'^  From  1798  to  th6  present  case,  it  does  ilot  appear  that  Minto's 
*^  Qase  has  ever  been  followed  as  a  precedent  in  the  Court  of  Ses<p 
^^  sion,  although  it  may  have  been  followed  in  practice ;  and  this  is 
^^  an  important  consideration,  if  that  decision  was  a  surprise  upon 
^^  the  parties  to  leases.  But  it  was  justly  observed,  that  Minto's 
^^  case  cannpt  bind  this  House  ;  neither  can  it  be  held  as  binding 
'^  the  Court  of  Session, 

f'  From  the  pleadings  in  the  Court  below,  which  are  very  ably 
^'  drawn  on  both  sides,  it  appears  that  the  consideration  of  tliis  case 
^^  was  limited  to  the  clause  which  lets  the  farm  to  William  Grieve 
*'  and  his  heirs,  &c.  and  that  which  describes  the  commencement 
*'  and  endurance  of  the  tenant's  interest,  and  that  no  attention  was 
^^  paid  to  the  other  parts  of  the  tack.  It  is  proper,  however,  that 
*^  the  whole  of  the  tack  should  be  considered, 

*^  It  has  been  said,  on  the  part  of  the  respondent,  that  the  term 
^'  ^  heirs,'  being  followed  by  the  words,  '  secluding  assignees  and 
''  subtenants,'  can  only  mean  heirs  of  line ;  and  also  that  the  words 
^' '  have  succeeded  to/  can  only  be  applied  to  heirs  pf  line,  who  alone 
''  can  be  said  to  succeed,  as  no  others  can  acquire  the  possession  but 
''  as  disponees,  to  whom  the  term  '  succeed'  is  not  applicable, 

^'  But  it  appc'ars  to  me,  that  an  assignee  and  an  heir  nominated 
AT^  very  different  chancters^spd  (bat  byassignee;  in  .this  case. 
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^r  executed  a  general  disposition  in  favour  of  his 
mether,  conveying  expressly  to  her  the  lease,  and 


**  18  meant  that  person  who  is  an  assignee^  not  heing  an  heir 
''nornvsated. 

With  respect  to  the  words  '  who  shall  have  succeeded/  and 
to  which  conBiderable  meaning  was  attached  by  a  noble  Lord 
(Lord  Rosslyn)^  I  think  that  the  heir  nominated  may  as  weU  be 
said  to  have  '  succeeded!  as  the  heir  of  line.  Supposing  tibat 
*'  these  words  were  to  occur  in  «  deed  conveying  a  he,  it  seems 
impossible  te  maintam  that  the  term*  sucoeeft  would  not  apply  to 
''  a  disponee  as  well  as  to  the  heir  of  line 

It  has  been  contended  for  by  the  appeUont,  that  by  '  heirs^ 
is  implied  every  one  of  the  tenant's  family.  But  although  this 
jnay  have  been  the  intention  of  the  parties,  which  I  think  pro- 
bable, yet  it  cannot  receive  that  interpretation  in  a  judicial  sense  ; 
'*  and  its  construction  must  be  confined  ^ther  to  the  heir  of  line 
"  or  the  heir  nominated. 

«  The  point  iat  consideration  in  this  case,  is,  what  is  the 
meaning  of  the  partly  as  to  be  discovered  (torn  the  whole  of  the 
lease,  taking  at  altogether. 

The  prestations  by  the  tenant  are  laid  on  him,  his  '  beirs, 
*'  executors,  successors,  &:c'.  who  would  be  liable  to  make  good 
•*'  these  prestatioBB,  while,  according  to  the  limited  sense  contended 
'^  for  by  the  respondent^  the  heir  of  line  alone  would  recdve  all  the 
"  benefit  of  the  lease. 

"  From  the  particular  circumstances  of  this  case,  it  does  not  foI« 
*'  low  but  it  may  be  difierently  decided  from  Lord  Minto*s  case, 
''  without  interfering  with  the  general  principle  thereby  decided. 

"  The  appeUaat  having  poes^ed  the  &rni  previous  to  ike  ter« 
'^  mination  of  the  38  years,  he  must  have  done  so  either  as  subten- 
'.'  ant,  disponee,  or  heir.  During  sudi  possession,  rent  was  accept* 
ed  by  the  lessor,  which  in  this  country  would  have  conQrmed  die 
possession,  unless  it  had  been  received  under  protest ;  the  l^toor 
expressly  declaring,  that  it  was  not  to  be  considered  as  a  confirma- 
tion of  the  possession.  And  it  appears,  that,  on  the  same  day  on 
which  this  case  was  decided,,  the  Court  gave  efiect  to  this  prin« 
"  ciple  in  another  case.  In  that  case,  indeed,  the  tenant  was  many 
years  in  possession,  but  the  principle  must  be  as  e&ctual,  where 
there  is  only  one  payment,  as  where  there  are  many.  Yet  no  at- 
tention seems  to  have  been  paid  by  the  Judges  to  this  circumstance^ 
ioid  the  opinions  do  not  inftnn  us  why  it  waanot  attended  to. 
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constituting  her  the  general  disponee  and  exeoi- 
triX'-'he  also  died,  and  she  entered  into  possession. 


"  When  we  are.  told  that  thitf  case  Mlows  as  a  consequence  of 
**  Lord  Minto's,  there  is  the  greater  reason  £9r  having  the  point 
'*  well  iettledy  if  thai  dedsion  ia  to  be  considered  aa  a  aurpriae. 

^'  The  Noble  Lord  who  preceded  me  in  my  official  aituatidn 
'^  (Rot^yn)  thinks  it  rightly  decided ;  hut  I  have  infinite  dmibts  in 
**  my  mind  as  to  its  propriety ;  and  when  I  oonaider  the  different 
<'  and  contradictory  opinions  of  thr  Judges  helow^  and  the  enor« 
mous  importance  •of  thia  case,,  arising  from  the  number  of  similar 
cases^  I  would  propose  to  remit  the  cause  for  fiirther  contideratioD« 
*^  directing  the  Court  to  review  their  judgment  generally;  regard 
'^  being  bad  to  the  meaning  of  the  word  heirs,  as  used  in  all  parts 
^^  of  the  tackf  and  to  the  reeeipt  of  rent,  also  to  the  interest  the  el« 
**  der  brother  may  have  in  the  fiirm. 

From  any  thing  I  know  of  the  form  of  proceeditiga  in  the 
Court  of  Session,  it  may  be  competent  to  CoL  Cunningham,  after 
having  succeeded  in  ejecting  the  heir  nominated,  to  say  to  the 
eldest  son,  Although  you  may  be  the  heir  of  line,  yet  yoa  are 
'^  not  the  person  described  in  the  tack,  who  is  the  heir  nominated, 
'^  and  not  the  heir  of  line.  I  have  also  great  doubts  whether,  sup* 
^'  posing  the  second  son  to  be  «jected,  the  eldest  may  not  be  en« 
*^  titled  to  the  farm,  although  not  in  posaesl&on  at  the  end  ci  the 
^'  86  years.  If  the  fitther  had  died  the  day  beibre  the  expiration 
"  of  the  33  years,  and  the  eldest  son  had  been  then  in  Hamburgh, 
^*  so  that  it  would  have  been  impossible  for  him  to  be  In  possession 
'^  at  the  expiration  of  the  38  years,  could  it  be  said,  that  in  such 
*^  case  he  was  to  be  deprived  of  his  right  }  And,  on  the  same 
^  principle,  may  he  not  plead  the  prasent  cause,  as  having  predud- 
/^  ed  him  from  the  possession  of  the  fiirm  ?  and  that,  as  it  was  im- 
^'  possible  for  him  to  obtain  poasession,  his  interest  ought  not  to  be 
''  affected  by  the  want  of  it/* 

The  Judgment  was  in  these  tems:  ''  It  is  ordered  and  ad^i 
'^Judged  by  the  Lords  Spiritual  and  Temporal  in  Fsrliament  as- 
''  aemUed,  that  the  cause  be  remitted  back  to  the  Court  ci  Ses- 
^'sionhi  Scotland,  generslly  to  review  the  several  interlocutors 
*'  obmplained  of>  and  to  eonsider  how  frr  the  meaning  of  the  word 
'^^beiis,' as  that  word  oocnrs  in  the  aevend  parts  of  the  lease  of 
'^  Idth  January  1750,  and  the  general  contents  of/ that  lease,  may 
'^  afiect  the  eoostrttotion  to  be  given  in  this  case,  aa  to  the  words 
'' ^  WilliaDi  Crrieve  and  his  heiis/ and  the  words  '  the  heir  or  heirs 
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It  was  said  on  the  Bendi,  that  ^Jtecutcm  are,  in  the 
view  d  the  law,  only  haredes  foLcti^  not  naii.  But 


4< 


'^  of  the  said  Wiliiam  Grieve,  who  shall  at  the  end  of  the  38  years 
^'  have. succeeded  to,  and  ahall  then  he  in  the  .possession  of  the 
"  said  knds/  imd  whether  any  rent  has  been  recdred  by  or  for  the 
respondent  in  this  case,  under  such  circuinstanoes  as  ought  to  a£* 
&ct  his  ri^t  to  succeed  in  this  process  of  removing,  and  how  far 
such  right  may  be  affected  by  any  claim  which  the  elder  son  and 
''  heir  of  line  of  the  said  William  Grieve  may  have  to  the  possession 
**  of  the  fiuiQ,  if  the  appellant  hath  not  right  thereto." 

On  reconsideration,  the  interlocutors  were  adhered  to  by  the 
Court  <^  Session.  Several  of  the  Judges,  however,  expressed  great 
doubts  of  the  soundness  of  the  decision;  and  I^ord  President  Camp« 
bell  and  Lord  MeadowbanV  were  in  the  minority.  From  notes 
taken  by  one  of  the  Counsel  at  the  advising,  it  appears  that  Lord 
Hermaxid,  who  was  in  &vour  of  the  judgment,  said,  "  The  eldest 
"  son  is  entitled  to  this  lease— the  worrls  are  perfectly  dear,  and 
"  admit  of  no  ambiguity  in  legal  construction.  The  tack  is  to  the 
"  tenant  and  his  heir  in  heritage— to  the  son  if  there  is  only  one— 
''  to  the  eldelt  son  if  there  be  more  than  one — to  the  daughters  as 
'*  heirs  portionera  if  there  be  no  sons,  and  this  is  what  is  meant  by 
^'  Ihe  terms  *  heir  or  heirs.'  This  is  agreeable  to  the  general  under- 
''  standing  of  the  tenantry  in  Scotland,  and  there  is  no  hardship  in 
"  it;  because,  if  the  tenant  wish  to  call  another  than  the  heir  at  law, 
*^  he  can  sppiy  to  l}ie  landlord,  who,  if  there  be  no  good  reason,  will 
*'  consent  to  tfie  change."  Lord  President  Campbell  said,  '*  That  he 
'*  had  the  misftrtune  to  differ  firOm  the  migority  in  Lord  Minto's 
'^  case,  and  was  sorry  to  find  it  so  often  used  to  support  what  he 
''  considered  to  be  bad  law.  A  tack  of  long,  endurance  to  the  ten- 
^'ant  and  his  heirs  simply,  is  an  heritable  right,  atid  to  be 
"  considered  as  a  feu»right.  In  feu-right,  dausea  de  non  aUe" 
**  nando,  until  the  act  1745,  were  very  common,  now  happily 
they  are  at  an  end;  but  even  while  they  were  used,  it  was  ne« 
ver  supposed  that  the  vassal  had  not  a  right  to  settle  his  own 
'*  suoeeaaioQ.  Lord  Hermand  says,  the  eldest  son  is  heir  of  a  tack ; 
*'  true !  so  is  he  of  a  feu.  But  does  that  exclude  a  settlement  ?  The 
''Court  is  confounding  a  settlement  and  an  assignation.  A 
"  stranger  to  the  law  of  Scotland*  might  think  the  deeds  the  same. 
''  Id  form  they  are  so,  but  not  in  substance.  Every  lawyer  knows 
"  the  essential  difference.   The  second  son  here  taking  under  this 
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the  Court,  in  general,  thought  thifi  introduction  of 
the  word  "  executors,'  was  unskilftil,  ignorant,  and 
unauthorized,^  and  that  no  real  difference  existed 
between  this  case  and  that  of  Grieve ;  and  accord* 
ingly  they  decided  against  the  tenant.* 

The  principle,  of  those  decisions,  however  appli* 
jcable  to  questions  between  landlord  and  tenant, 
does  not  apply  to  questions  amongst  the  heirs  of 
the  tenant.  The  regulation  ia  intended  for  the 
landlord  alone,  and  being  jus  tertii  to  the  heirs, 
they  are  not  entitled  to  found  on  it ;  and  no  one 
but  the  landlord  can  object  to  the  heir  nominated 
by  the  tenant  continuing  in  possession.^  The  ex^ 
elusion  of  assignees  and  sub-tenants  is  meant  to 
secure  to  the  landlord,  the  skill  and  capital  of  the 
tenant  in  labouring  the  farm,  and  is  clearly  in- 
tended solely  for  his  benefit ;  it  may  be  said  to  be 
the  condition  under  which  the  tenant  possesses,  and 
he  must  submit  to  its  consequences.     But  this 

^'  deed  is  liable,  as  heir  and  representatire;  bat  an  assignee  would 
'^  not*  It  is  not  common  sense  to  say,  that  the  landlord  may  meddle 
''  with  the  tenant!s  succession,  more  than  that  the  tenant  may  meddle 
''  with  the  landlord's.  Why  should  you  tailzie  the  tenant  s  lease  ? 
'  "^  By  the  doctrine  eonteaded  for  it  also  follows,  that  the  tenant 
^'  has  not  the  liberty  of  selecting  one  from  amongst  heirs  pordon- 
"  ers.  To  such  doctrine  he  never  could  assent.  The  eldest  son  may 
"  collate;  does  this  clause  preclude  him  f  The  judgment  goes  on 
"  a  wrong  principle,  from  not  distinguishing  between  assignations 
'^ and  deeds,  mortis  causa" 

After  this  advising,  the  case  was  taken  out  of  Court,  by  a  com- 
promise, in  terms  of  which  the  second  son  was  allowed  to  continue 
in  possession.  See  Appendix  to  Fac.  ColL  Vol.  XI.  Mar.  Ap- 
pendix voce  Tack,  No.  IX.  p.  17. 

•  Lowden  v,  Adam,  21st  Nov.  IBOi.    Fac  ColL     Mot.  App.  voce 
.TflcAr,  No.  X.  p.  18> 

^  Hay  If.  Wood,  8th  December  1801.    Fac.  ColL    Mor.  p.  15297. 
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€iffect  being  given  to  the  clause,  neither  justice 
nor  expediency  seems  to  require  more. — It  is  not  a 
dause  in  favour  of  the  heir  of  the  tenant— nor 
Boeant  to  restrict  the  tenant's  power  of  regukting 
his  succession  :-^the  landlord,  in  securing  the  pos- 
session of  the  tenant  during  the  currency  of  the 
lease,  or  during  his  life,  never  meant  to  do  more, 
and  cannot  be  understood  to  have  created  an  en- 
tail in  favour  of  the  tenant's  heirs  at  law ;  neither 
ean  it  be  presumed,  that  the  tenant  had  any  in- 
tention of  bringing  himself  under  a  restriction  to 
those,  heirs.     There  is  no  reason,  then,  why  this 
clause  should  be  so  construed  as  to  produce  this  ef- 
fect ;  or  why,   contrary  to  the  intention  of  the 
parties,  to  the  common  rules  of  law,  (which  allow  a 
freedom  of  disposal  of  property  at  the  death  of  the 
proprietor,)  and  to  expediency,  a  tenant  so  situated 
'should  be*  prevented  from  exercising  the  right 
4>f  a  propHetor.     A    distinction  between  those 
conveyances  which  are  meant  to  denude  the  ten- 
ant, and  to  introduce  a  stranger  during  the  life- 
time of  the  tenant,  and  those  which  are  meant 
to  take  place  only  after  the  d^ath  of  the  tenant, 
would  do  justice  to  all  parties.     This  reasoning; 
has  been  strongly  urged  on  one  side,  in  the  opi- 
nions which  have  been  delivered  in  the  Court  of 
Session. 

This,  like  every  other  question  which  can  arise 
on  a  deed  that  is  daily  in  use,  in  place  of  being 
left .  to  be  decided  by  arguments  drawn  from  the 
.nature  of  the  lease,  or  from  views  of  expediency, 
ought  to  be  precisely  fixed  by  the  contracting  par- 
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ties.  The  tenant  ought  to  look  forward  to  the 
possible  ooatingencies  of  the  period  of  endurance, 
and  provide  accordingly ;  nor  is  the  power  whidi 
the  drcumstanees  of  the  tenant's  situation  may 
render  it  proper  for  him  to  possess,  in  case  of  his 
dying  during  the  currency  of  the  lease,  a  power 
which  ought  to  be  denied  to  him,  even  where 
there  is  a  strict  exdusion  of  assignees  and  subte^ 
nants. 

Another  tonsequence,  arising  from  an  express 
exclusion  of  assignees  and  sub- tenants,  is  not  less 
embarrassing,  and  it  may  occur  where  the  tenant 
has  no  wish  to  dispossess  the  heir  at  law;  but 
where  the  heir  at  law,  at  the  death  of  the  tenant, 
is  an  in&nt  unable  to  assume  the  management  of 
the  farm.  Is  it  to  be  conceived,  that  the  law,  out 
of  favour  to  the  heir,  shall  give  him  (even  where 
he  is  omitted  in  the  lease)  the  benefit  of  the  lease 
for  the  period  of  its  endurance,  and  yet  prohibit  him, 
where  he  has  an  express  right,  firom  making  use 
of  it  in  the  manner  most  for .  his  advantage  ?  Or 
shall  he  be  bound  to  the  landlord,  and  at  the  same 
time  deprived  of  the  means  which  may  enable 
him  to  perform  those  obligations  ?  This  latter  re- 
sult appears  most  unjust ;  but  still  the  infant  heir 
of  the  tenant  is  placdl  in  a  difficult  i^ituation ;  for 
although  a  manager  may  be  employed,  there  may- 
be BO  one  to  oversee  him ;  and  if  he  is  under  no 
control,  were  it  not  more  for  the  interest  of  the 
heir  to  resign  the  Ipase  at  once  ?  In  general,  this 
would  be  the  most  prudent  measure ;  and  hepoe, 
on  the  death  of  a  tenan|  leaving  an  in&nt  hdr, 
the  lease  would  either  be  returned  to  the  landlord, 
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or  it  i?^ouM  go  into  the  hands  of  a  manager,  and 
involve  the  affairs  of  the  minor  in  inextricable 
confusion. 

If»  to  avoid  the  dangers  of  such  a  management, 
the  relations  of  the  heir  were  to  propose  a  perma- 
nent management  during  the  pupiUarity  of  the 
heir,  by  which  the  lease  should  be  put  into  the 
hands  of  a  person  capable  of  conducting  the  busi- 
ness of  the  farm,  and  who  should,  in  place  of  ac* 
oonnting  for  the  produce,  become  bound  to  pay  a 
fixed  annual  sum  to  the  heir,  until  the  heir  himself 
were  able  to  take  the  management ;  here,  again, 
the  terms  of  the  lease  might  be  opposed  to  the 
plan.    The  object  cannot  be  accomplished  by  an 
assignation,  or  by  a  sub-lease,  for  these  are  ex* 
pressly  prohibited ;  and  even  the  power  of  appoint- 
ing a  permanent  manager  seems  to  be  question- 
able,  and  is  a  point  on  which  the  Court  have  hesi* 
tated.    Nay,  it  would  rather  appear,  as  far  as  the 
case  has  hitherto  been  juc^ed  oi^  that,  in  the  opi- 
nion of  the  Court,  a  pamaneint  management  ia 
ineffectual  against  the  landlord.    In  a  case  where 
the  lease  excluded  assignees  and  sub-tenants,  the 
tenant  died,  leaving  an  infant  family,  and  the  re- 
lations entered  into  an  agreement  (one  of  them 
being  named  factor  loco  ttdoris)  with  a  farmer  for 
13  years,  or  until  the  heir's  majority,  that  he  should 
relieve  the  family  of  all  the  prestations  of  the  lease, 
give   them  house-room,    potatoe4and,    &e.    and 
pay  a  considerable  surplus  rent ;  and  tl]»  agree^ 
ment  had  received  effect  for  some  years,  when  it 
was  challenged  by  the  mother  of  the  children,  who 
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had  been  appointed  factor  hco  tutoris  on  the  re* 
signation  of  the  fcnrmer  factor ;  and  although  the 
Court,  in  decerning  in  the  action  of  removing, 
proceeded  chiefly  on  grounds  unconnected  with 
the  present  question,  yet  much  weight  was  given 
to  an  alleged  disapprobation  on  the  part  of  the 
landlord/ 

It  will  probably  haj^en,  that  the  important 
of  agriculture,  the  extent  of  the  capital  employ^ 
ed,  and  the  degree  <^  information  requisite  in 
tenants,  will  in  process  of  time  be  found  to  entitle 
this  useful  class  of  men  to  greater  jnrivileges  than 
they  at  present  enjoy.  But  certainly  a  tenant, 
who  has  agreed  to  surrender  all  power  of  assigning 
or  sulvsetting,  would  be  extremely  inattentive  to 
the  interests  of  himself  and  Ihs  children,  should 
he  not  stipulate  for  a  power  of  naming  an  heir, 
and  of  appointing  managers  during  the  minority 
of  those  who  may  succeed  to  him.  These  are 
powers  which,  in  justice  to  himself,  a  tenant 
ought  not  to  surrender,  and  which,  in  sound  po^ 
Ucy,  the  landlord  ought  not  to  refuse. 

5.  The  tenants  power  of  disposal  of  the  lease. 
-^Andentiiy  the;  landlord  had  a  material  interest 
in  fixing  upon  the  persons  by  whom  his  farms  were 
to  be  possessed ;  his  safety  often  depending  more  on 
the  attachment  of  his  tenants,  than  the  efficacy  of 
the  laws;  while,  on  the  other  hand,  he  was^  in  some 
degree,  answerable'  for  the  conduct  oi  those  dwell- 
ing on  his  estate.  These  circumstances  naturally 
introduced  a  very  strict  interpretation  of  the  terms 
—  ---■--■     ■  — 

*  Boyd  V.  Alexander,  29th  June  1602.— Not  reported* 
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of  the  lease;  but  this  state  of  society  changed,  the 
influence  of  good  government  was  felt,  protection 
was  no  longe/  required  from  the  tenant,  and  the 
.landlord  was  freed  from  responsibility.  With  thi» 
change  a  more  liberal  interpretation  of  this  con- 
tract was  introduced.  Heirs  came  to  succeed  to 
leases  which  were  not  expressly  granted  to  them  ; 
and  the  old  notions  having  pasised  away,  it  was 
at  last,  questioned,  whether  a  lease  for  a  term  of 
years  did  not  necessarily  confer  on  the  tenant  a 
power  of  assigning  or  subsetting. 

Assignation. — The  question^  as  to  the  power  of 
assigning  was  early  decided ;  and  the  Court  re* 
'fiised  to  admit  it  where  a  power  of  assigning 
had  not  been  expressly  given.*  But  although  the 
power  of  assigning  voluntarily  is  denied  to  the 
tenant,  yet,  unless  there  be  an  absolute  exclusion  of 
asfflgnees,  the  lease  may  be  attached  by  the  dili- 
gence of  creditors.  Erskine  says  expressly.  That, 
^*  although  it  cannot  be  voluntarily  assigned  by 
''  the  tenant,  it  may  be  adjudged  by  his  creditor, 
*^  in  favour  of  whom  many  things  are  indulged, 
**  contrary*  to  common  rules.*'  ^ 

Where  a  lease  contains  a  prohibition  to  assign,"" 


*  Hume  V.  "LyeM,  tSth  June  1680.  Stair.  Mor.  10391.  Lady 
Binnie  v.  Sinclair^  3d  January  I67S.  Mor.  10382.  Rattray  t. 
Graham^  Uth  Felmiary  162S.  Durie.   Mor.  10356. 

^  Ersk.  Inst.  B.  II.  tit  vi.  §  32. 

*  The  prohibition  to  assign  is  thus  expressed :  That  is  to  say, 
die  said  A  has  let,  and,  in  consideration  of  the  tack-duty  after- 
mentioned,  SETS,  and  in  tack  and  assedation,  lets  to  the  said  B 
and  his  heirs,  but  expressly  excluding  his  assignees,  (or  sometimes 
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even  the  legal  conveyance  bj  adjudication  htm  no 
efFect  In  a  case  where  the  tack  expressly  ex« 
duded  asrignees,  except  such  as  the  landlord 
should  approve,  the  Court  fiiund  that  the  lease 
was  not  adjttdgable.  It  seemed  in  this  case  to  be 
heldt  that  where  there  is  a  right  of  property  in 
an  estate,  although  a  condition  that  does  not  limit 
the  right  of  property,  is  no  more  than  a  personal 
prohibition,  and  does  not  bar  an  adjudger,  yet,  in 
the  lease,  which  is  a  right,  not  of  property,  but  0f 
possession  only,  the  same  rule  does  not  apjdy,  and 
a  condition  there  makes  a  limitation  of  the  right : 
Bnt,  in  another  view,  when  a  proprietor  makes  s 
grant,  the  will  of  the  proprietor  must  regulate  the 
terms  of  his  grant  No  person  can  hdd  property 
without  the  consent  of  the  proprietor,  nor  can  he 
hold  it  contrary  to  the  terms  of  that  consent ; 
hence,  if  a  proprietor  has  given  to  one  the  privilc^ 
of  possessing  his  property,  that  privily  cannot  be 
transfierred  to  another  contrary  to  the  will  of  the 
proprietor.  The  Court,  however,  avoided  the  ge- 
neral point,  snd  found  ^  that  this  tack,  as  it  ex- 
^  pressly  secluded  assignees,  is  not  adjudgable.'^ 
This  judgment  was  approved  o^  and  followed  in 
a  subsequent  case.^    And  it  has  also  been  held. 


the  expnmkfa  Im,  ''exdnding  his  a«igiie«i,  legtl  or  oonrentioiud;'^ 
and  where  thii  aehnkm  is  nade,  "  fdb^tcMiiti"  is  generally  ad- 
ded), ALL  and  WHOLZ,  &c 

•  Elliot  V.  the  Duke  of  Bacdeugh,  14th  December  1747.  Kaima* 
Beroarkable  Deciaiona,  Na  84.  Kilk.  p.  896,  Falc.  No.  817.  Mor« 
p.  10380 ;  and  Elchiea  voce  Tack,  Na  18>  Elcbies'  Notes,  p.  444. 

**  John  and  William  Cunningham  and  Co.  v,  Hamilton,  Slat 
November  1770.  Fac  Coll.  Mor.  p.  10410. 
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Vrliere  the  lease  was  granted  for  45  years,  and  a 
life  to  the  tenant^  '^  his  heirs,  executors,  and  as- 
"  signees  whatsoever,  with  whom  the  landlord 
"  shall  he  content,  and  accept  of  allenarly,"  that 
the  tenant  has  no  power  to  assign  in  security  of  a 
debt  without  the  landlord's  consent/ 

Thtis,  a  lease  to  a  tenant  and  his  heirs  simply, 
will  exclude  voluntary  assignees,  and  an  express 
exclusion  will  exclude  even  'adjudgers«  But  there 
is  a  peculiarity  here  to  which  the  conveyancer 
ought  to  attend ;  for,  where  the  landlord  expressly 
excludes  assignees,  but  admits,  as  an  exception  to 
this,  "  stLch  as  he  shall  approve  qf,""  this  excep- 
tioii  may  defeat  the  exclusion  entirely.  It  is  true, 
that  in  the  case  of  Elliot  v,  the  Duke  of  fiuc- 
cleugh,  which  has  just  beeii  quoted,  and  where  the 
power  of  exclusion  was  thus  modified,  the  Court 
did  not  attach  any  importance  to  the  condition, 
and  found,  that  even  the  legal  assignee  had  no 
right.  But  the  effect  of  such  a  declaration  has  been 
since  judged  of,  and  found  sufficient  to  prevent 
the  landlord  from  using  his  power  of  exclusion  in 
an  arbitrary  manner.*  A  long  lease  to  the  tenant 
and  his  heirs,  in  whict^  assignees  were  excluded^ 
unless  they  were  such  as  the  landlord  "  should  be 
•*  content  with  and  accept  of,"  was  assigned  by  the 
tenant  to  his  son ;  and  the  Court  refused  to  re- 


•  Sanderson  v,  tlie  Marquis  of  Tweedale,  24th  November  1756. 

Fac.  CoU.    Mor.  p.  10407. 

^  Hepburn  v.  Bum,  Uth  February  1759.    Fac.  Coll.   Mor.  p. 

t0409. 

L 
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move  the  Bon,  jn  an  action  brought  by  the  land-' 
lord  for  annulling  his  right.  And  in  the  4th  vo- 
lume of  the  Dictionary^  there  is  the  following  pas- 
sage : — **  The  Lords  founds  in  a  similar  case  to 
that  of  Hepburn  and  Bums,  where  the  heritor's 
consent  was  made  necessary  to  the  assignation, 
that  the  heritor  was  not  entitled  arbitrarily,  or 
**  out  of  mere  caprice,  to  withhold  his  consent, 
**  where  the  proposed  assignee  was  in  good  circum- 
^^  stances,  and  otherwise  unexceptionable." '  Al- 
though, therefore,  the  simple  exclusion,  when  ex- 
pressed in  the  lease,  lessens  the  tenant's  right,  an 
exclusion  of  this  kind  has  a  contrary  effect,  and 
gives  the  tenant  a  greater  power  than  where  the 
lease  is  silent  on  the  point.** 


'  Duke  of  Roxburgh  v.  Archibalds^  5th  March'  1785.    Diet. 
Vol.  IV.  voce  Personal  and  Transmissible.   Mor.  p.  10419. 

**  Valletitxne  v.  Sir  A.  Ramsay,  S8th  June  1791,  not  Reported, 
In  this  case  the  lease  was  for  19  years^  and  a  life,  to  the  lessee, "  his 
^'  heirs  and  assignees,  such  Assignees  being  always  agreeable  to  and 
**  approved  of  by  the  lessor  and  hU  heirs"  The  lessee  became  insol- 
vent, and  executed  a  trust  for  behoof  of  his  cr^tors,  empoweringhts 
trustees  to  manage  the  farm,  and,  if  necessary,  to  sell  the  lease.  The 
landlord,  who' was  a  creditor,  presided  at  a  meeting  of  creditors,  and 
signed,  as  president,  a  minute,  resolving  to  sell  the  lease  fot  behoof 
of  the  creditors.  A  sale  was  accordingly  advertised,  but  before  the 
day  of  sale,  the  landlord  sent  to  the  trustees  certain  written  condi- 
tions, relative  to  the  management  of  the  £irm,  &c.  on  which,  and 
not  otherwise,  he  would  consent  to  a  sale  or  assignation  of  the  lease. 
Those  conditions  hurt  the  sale,  and  the  landlord  himself  became 
the  purchaser  of  the  lease,  at  an  undervalue.  The  original  lessee 
brought  a  reduction,  on  the  ground  that  the  landlord  was  bound, 
both  by  the  clause  in  the  lease,  and  by  his  consent  at  the  meeting 
of  creditors,  to  receive  an  unexceptionable  assignee  or  purchaser, 
and  that  he  had  no  power  to  withhold  his  consent  arbitrarily,  or  to 
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iThe  effect  of  this  exclusion  is  still  to  be  consi- 
dered, where  the  prohibition  has  an  irritancy  an-» 
Hexed  to  it;  and  on  the  same  reasoning  that  led 
the  Court  to  exclude  the  legal  asdgnee,  in  the  case 
of  Elliot  against  the  Duke  of  Buccleugh,  effect 
would  no  doubt  be  given  to  this  irritancy;  and 
while  the  right  of  the  assignee  would  be  defeated^ 
the  right  of  the  original  tenant  would  not  be  per- 
mitted to  revive. 

Here  we  are  naturally  led  to  consider  the  ef- 
fect of  this  exclusion  on  a  female  tenant  who  mar-' 


annex  to  it  such  conditions  as  amounted^  in  efiect,  to  a  new  lease, 
essentially  different  from  the  original  one:  That  if  the  landlord  could 
offer  no  good  objection  to  the  proposed  assignee^  he  must  receive 
him ;  and  that  the  assignee  so  received  came  precisely  into  the  place 
of  the  ongittal  lessee.  The  Court  held,  that  tlie  clause  in  the  lease 
did  not  give  the  landlord  the  power  of  Rejecting  an  assignee  arhitra-> 
rarily^  and  without  good  cause ;  but,  independently  of  that,  they 
held,  that  the  landlord's  unqualified  consent  to  a  sale  having  beeii 
once  given  at  the  meeting  of  creditors,  he  was  not  entitled  after- 
wards to  qualify  his  consent,  by  conditions  different  from  those  in 
the  original  lease. 

It  will  be  observed,  that  in  ihe  case  of  Hepburn  v.  Rum,  the  as- 
signation was  mt^de  by  the  tenant  in  favour  of  his  son,  the  heir  alio^ 
qui  svccessurus — a  circumstance  much  relied  on  in  the  argument  for 
the  assignee.  In  the  cases  of  Elliot  v.  the  Duke  of  Buccleugh,  Cun- 
ningham V.  Grcive,  arid  some  other  of  tlie  cases  above  referred  to, 
no  argument  whatever  appears  to  have  been  founded  upon  the  qua- 
lified exclusion  of  assignees.  Those  cases  were  argued  as  if  the  ex- 
clusion had  been  absolute.  But  fVom  the  cases  of  the  Duke  of 
Roxburgh  v.  Archibalds,  and  of  Vallentine  v.  Sir  A.  Ramsay,  a^ 
well  as  from  the  received  opinion  of  lawyers  upon  the  point,  the  doc- 
trine in  the  text  seems  fixed,  viz.  That,  where  a  lease  admits  assig- 
nees, if  consented  to  btf  the  landlord,  the  landlord  cannot  atbitrar- 
ily  withhold  his  consent'^the  fair  eonstruction  of  such  a  clause^  and 
the  obvious  intention  of  the  parties,  being,  that  if  the  consent  is 
Withheld,  it  must  be  withheld  for  some  good  reason.  This  opinion 
has  been  rei>eatedly  expressed  on  fhc  Bench. 


148  THE  EFFECTS  OF  MARRIAGE. 

lies ;  a  question  which  has  occasioned  some  doubt 
amongst  our  lawyers.  Craig  is  of  opinion,  that  if 
a  tack  be  granted  to  a  woman,  and  fiihe  afterwards 
marries,  she  may  be  removed,  although  it  may 
have  been  a  liferent  lease ;  for,  where  the  lease, 
which  is  strictissiini  juris,  is  given  to  her 
so  as  not  to  admit  of  an  assignee,  she  cannot, 
without  the  consent  of  the  landlord*  obtrude 
upon  him  a  new  tenant,  that  is  her  husband,  lest 
the  landlord  should  be  forced  to  receive  as  tenant 
a  person  he  does  not  choose  to  admit.'  .  Craig's 
opinion  appears  to  have  been  followed  in  one 
case,  where  a  tack  to  a«  woman,  excluding  as- 
signees, was  held  to  be  voided  by  her  marriage, 
and  it  was  found  ^that  the  landlord  was  under  no 
obligation  to  repay  any  part  qf  a  grassum  which 
he  had  received.'^  This  was  a  very  strong  case, 
for  tjie  landlord  had  drawn  the  rent  for  some 
years  after  the  marriage  without  challenge. — 
Craig's  opinion,  and  consequently  the  principle  of 
this  decision  (which  stands  unsupported),  are 
very  strongly  opposed  by  Lord  Kaims,  who  not 
only  shows  that  Craig,  in  other  cases,  was  of  opi- 
nion that  a  liferent  lease  was  assignable;  but 
admitting  that  it  were  not,  his  Lordship  asks, 
'^  Can  marriage  operate  an  assignation  of  a  sub- 
**  ject  which  is  not  assignable  ?"*  Therefore,  all 
the  eflfect  marriage  can  have,  is  to  bestow  the  , 


*  Craig  defeudis.    Lib.  ii.  Dieg.  1 0.  §  6. 

^  Sir  John  Hume  v.  Taylor  and  Husband,  16th  February  1734. 
Elchies,  voce  Tack,  No.  2. 

<"  Rem.  Dec.  No.  84.  Elliot  v.  the  Duke  of  fiucdeugh.  Mar. 
p.  10329. 
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power  of  administration  on  the  husband,  leaving 
the  tack  to  subsist  in  the  wife  as  formerly.  Lord 
Kaims*  opinion  is  perfectly  just;  and  appears 
to  have  been  the  ground  of  the  decision  in  a  sub* 
sequent  case,  where  the  lease  was  for  18  years  to 
the  spouses  and  the  longest  liver  of  them,  and 
the  heirs  of  the  longest  Uv^,  expressly  excluding 
assignees  and  sub-tenants ;  and  declaring,  that  if 
any  of  them  should  sub-set  or  assign,  the  tack 
should  ipso  facto  become  null  and  void.  Thci 
husband  died;  and,  in  terms  of  the  destination* 
the  tack  fell  to  the  wife  who  married  a  second 
husband,  on  which  the  landlord  brought  a  reduc- 
tion of  the  lease,  on  the  ground  that  it  had  fallen 
hy  her  marriage.  But  the  Court  held,  that  the 
tack  was  not  irritated  by  the  wife's  marriage."" 

What  has  been  said  on  the  power  of  assigning 
applies  only  to  the  case  of  an  ordinary  lease  for 
19  years;  for  where  the  lease  is  granted  for  a  Hfe- 
time,  or  for  two  19  years,  or  for  a  period  exceed- 
ing the  ordinary  endurance,  a  delecttis  personce 
is  not  implied,  and  it  is  held  that  in  such  a  ease 
the  tenant,  unless  expressly  prohibited,  is  entitled 
to  assign.^ 

To  bring  what  relates  to  the  power  of  assign- 
ing into  one  view :  1.  Where  a  lease  is  given  for 
19  years,  or  for  any  shorter  period,  to  a  tenant 


1 

r 

•  Gillon  V.  Muirhead^  9thMareh  1775.  Fac.  Coll.  Mor.  p. 
15286. 

^  Ross  V.  Blalr^  lOth  February  1627.  Spottiswood,  (Tack.)  Mor* 
p.  10368.  Humev.  Craw^  28th  February  1637.  Durie.  Mor.  p. 
10371.    Duff  V,  Fowler,  I6th  July  1672.  Stair.  Mor.  p,  10882. 
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^nd  his  heirs,  'without  mention  of  assignees,  the 
tenant  has  no  power  of  assigning ;  but  the  lease 
may  be  adjudged  by  creditors.  2.  Where  assig- 
nees are  expressly  excluded,  the  lease  cannot  even 
be  adjudged ;  nor  (as  the  law  has  been  interpret- 
ed) can  the  tenant  name  an  heir,  to  exclude  the 
heir  at  law.  S.  In  expressing  this  exclusion,  the 
effect  of  an  exception  *-  of  such  assignees  as  the 
"  lan^llord  may  approve  ot"  will  so  far  circum- 
scribe the  power  of  the  landlord,  as  to  oblige  him 
to  receive  any  assignee  to  whom  the  tenant  may 
convey  the  lease,  unless  the  landlord  can  show 
a  good  objection  to  the  circumstances  or  character 
pf  the  assignee.  4^  A  lease,  excluding  assignees 
even  uiider  an  irritancy,  will  not,  in  the  person  of 
a  female,  be  irritated  by  her  marriage.  And, 
lastly  J  A  lease  for  the  lifetime  of  the  tenant,  or 
for  more  than  an  ordinary  endurance,  will  imply 
a  right  of  assigning,  unless  that  right  be  expressly 
excluded. 

Svh'lfase. — The  tenant's  power  of  sub*setting 
has  been  fully  and  deliberately  considered  by  the 
Court  ;*  and  after  a  hearing  in  presence,  with  a 


*  Alison  V.  ProudfiK)t^  22d  January  1788.  Fac.  Coll.  Mor.  p. 
1 5290.  In  this  case,  Patrick  Alison  let  part  of  the  lands  of  Newhall, 
jfor  19  years,  to  James  Wilson^  ^'  secluding  his  heirs,  executors, 
'^  a^judgers,  and  assignees,  expept  in  the  event  of  his  wife's  sur- 
*^  viving  him;  and,  in  that  case,  he  shall  have  power  to  assign  to 
'5  her  what  years  of  the  tack  shall  be  then  to  run."  James,  accord* 
ingly,  assigned  the  lease  to  Margaret  Proudfoot  his  wife ;  and  imr 
mediately  after  his  death,  she  subset  the  lands  to  Adam  Litster,  on 
which  Mr.  Alison,  the  landlord,  brought  a  reduction  pf  the  s^b^ 
lease. 
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view  to  fix  the  point,  it  has  been  found  that  a  ten- 
ant, though  not  expressly  barred  from  sub-setting. 


Pleased  in  Defence. — The  contract  of  location  is  not  in  its 
own  nature  intransmissable.    In  the  Roman  law^  the  lessee  might 
bave  transferred  his  right  to  another^  provided  there  had  been  no 
raleyant  objection  to  the  character  or  circumstances  of  that  other 
person.    In  ancient  times^  the  lease  was  put  on  a  difierent  footing,; 
but  this  arose  from  circumstances  long  since  past.     Landlords  were 
then  forced  to  rely  on  the  fidelity  of  their  tenants  and  retainers. 
They  were  responsible  for  the  conduct  of  those  who  resided  on  their 
estates^  and  the  nature  of  the  prestations  and  services  to  be  perform- 
ed by  the  tenant,  brought  them  closer  together.     Hence^  the  lease 
was  considered  as  a  contract^  strictij^is  ;  if  given  to  a  woman,  it 
fell  by  her  marriage,  if  to  a  man,  it  fell  by  his  death,  and  was  alike 
incapable  of  voluntary  or  judicial  transmission.    But  now  it  is  no 
longer  the  personal  services  of  the  tenant,  or  his  peculiar  qualifica- 
tions, which  the  landlord  has  in  view.    His  sole  object  is  die  rent 
which  the  tenant  can  pay ;  and  the  lease  has  been  exposed  to  public 
roup.    Hence  the  heir  of  a  tenant  is  admitted,  imless  he  be  special- 
ly excluded.    His  creditors  may  adjudge  the  lease ;  the  lease  to  an 
unmarried  woman  does  not  fall  by  her  marriage;   it  has  been 
fbun4>  that  though  a  lease  for  19  years  excluded  assignees,  there 
might  nevertheless  be  a  sub-set ;  and  the  custom  of  excluding  sub- 
tenants is  a  presumption  in  favour  of  the  power  of  subsetting,  when 
the  lease  is  silent  on  that  point.    Besides,  what  purpose  would  it 
serve  to  exclude,  by  implication,  a  sub-tenant,  when,  from  the  na- 
ture of  the  lease,  the  landlord  must  now  admit  the  heirs  at  law  of 
the  deceased,  (heirs  portioners,  minors,  idiots,  or  judicial  assignees, 
ignorant  of  fioming,)  unless  where  they  are  expressly  excluded* 

Ak8web£d.<— Although  some  of  the  reasons  which  formerly 
contributed  to  give  a  limited  interpretation  to  the  tenant's  right  do 
not  now  exist,  it  is  still  of  the  utmost  importance  to  landlords  to 
have  a  power  of  r^ecting,  without  assigning  any  reason,  those  with 
whose  characters  they  are  dissatisfied.  A  landlord,  though  not  in- 
debted for  his  personal  safety  to  his  tenant,  nor  answerable  for  the 
conduct  of  his  tenant,  must  yet  depend  on  the  personal  industry  of 
his  tenant  for  the  regular  payment  of  his  rent,  and  on  his  qudifi- 
cations  as  a  fiirmer  (now  that  fanning  has  become  a  science,)  for 
the  right  cultivation  of  his  lands;  apd  on  his  peaceable  and  neigh'- 
bourly  disposition^  not  only  for  his  own  quiet,  but  for  that  of  the 
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had  no  power  to  subset ;  and  this  judgment  has 
been  repeated  in  another  <uuse,  where  it  was  £ur 
from  being  clear,  that  there  was  not  in  the  custom 
of  the  estate,  and  the  nature  of  the  obligation,  a 
power  of  sub-setting.  The  missives  of  lease  refer^ 
red  to  certain  articles  and  regulatious,  established 
by  the  landlord  for  his  leases  on  a  particular  estate, 
and,  in  these  regulations  there  was  neither  an  ex^ 
press  permission  to  sub-set,  uor  a  prohibition  against 
it,  though  mention  was  made  of  tenants  and  subr 
tenants,  and,  in  another  place,  of  tenants  as  distin<p 


other  tenants  on  bis  estate ;  and  ^ere  are  innmnerable  cases  where 
a  man  (to  whose  cliaracter  and  circumstances  no  legal  olijection 
could  lie)  might,  as  a  tenant,  bring  tbe  greatest  inoonTenienoe  and 
loss  on  his  landlord.  The  alterations  on  the  interpretation  of  the 
lease  have  not  gone  so  &r  as  has  been  stated.  A  lease,  where  assig- 
piees  are  not  excluded,  may  be  carried  by  ai)  abjudication,  the  hi* 
wova  due  to  creditors  making  an  exception  fh>m  the  general  mle; 
another  exceptioiji  has  been  introduced  in  farour  of  heira ;  and  it 
)ias  been  found,  that  a  woman  does  not  fivfeit  her  lease  by  marriage, 
und  that  her  husband,  in  her  right,  is  entitled  to  manage  the 
farm,  a  decision  equally  &vourable  to  the  proprietor  and  to  the  lessee. 
But  all  other  restraints  (unless  where  the  lease  is  <^  such  an  en^ 
4iirance  as  puts  them  almost  on  a  footing  with  rights  of  pn^erty) 
are  still  in  force,  without  a  power  of  assigning,  assignees  are  ex- 
(cluded ;  and  although  in  one  case  it  was  found,  Ifrom  particular 
circumstances,  that  an  exclusion  of  assignees  did  not  ppevent  sub- 
setting,  no  decision  has  &voured  the  opinion,  that  a  sub-lease  19 
^effectual  without  an  express  allowance  from  the  landlords 

This  question  came  first  before  the  Court  oq  a  petition  and  an^ 
^wers ;  then  a  hearing  was  ordered,  when  the  Lords  found,  '■  That 
^'  Margaret  Proudfoot,  the  defender,  had  no  right  to  grant  the  sub^ 
^'  lease  under  reduction,  and  there&re  reduced  the  same :"  And 
^his  decision  is  said  to  have  rested  on  this  principle^  *'  That  in  a 
''  lease  of  no  greater  endurance  than  19  years,  neither  assignees 
^'  nor  sub-tenante  w^re  ^dnussible;  umless  19  YVPt^9  9f  a '  special 
''  paptipp/' 
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guished  from  possessors ;  and  in  a  lease  which  had 
been  formally  executed  between  the  landlord  and 
another  tenant,  who  had  originally  entered  into  a 
similar  missive,  the  lease  contained  a  power  of 
sub-setting ;  and  it  was  admitted  to  be  custom- 
ary for  the  tenants  on  that  estate  to  let  small 
portions  of  their  lands  to  sub-tenants.  Under 
these  circumstances,  the  Court  affirmed  the  judg- 
ment of  the  Lord  Ordinary,  who,  "  in  regard  it 
**  did  not  appear  that  the  principal  tenant  had 
'*  powers  to  suVset  his  farm,  decerned  in  the  re- 
**  moving.'** 

The  same  distinction  is  here  to  be  made  that 
was  found  to  hold  in  regard  to  assignees  ;  for,  al« 
though  a  lease  for  19  years,  where  there  is  no 
power  to  sub-set,  will  not  authorise  a  sub-lease,  a 
tack  of  a  longer  endurance  will  entitle  the 
tenant  to  sub-set.  A  tenant,  who  possessed 
a  farm  on  a  lease  for  38  years,  in  favoui;  of  him- 
self,  his  heirs  and  executors,  granted  a  sub-lease, 
of  which  the  landlord  brought  a  reduction,  found* 
ing  on  the  law  as  established  in  the  case  of 
Alison  V.  Proudfoot.     But  the  Court,  on  the  ge- 


*  Earl  of  Peterborough  v.  ]Milne,  8th  March  1791.  Fac.  Coll, 
Mor.  p.  13293.  In  Lord  Cassilis  v,  Mac  Adam,  5th  December 
1806,— Fac.  Coll.  Mor.  voce  Tack,  App.  No.  XIV.  p.  24,— The 
lease  was  for  21  years.  This  was  held  to  be  a  lease  of  ordinary  en- 
durance, and  the  power  of  sub-setting  excluded.  It  was  strongly, 
but  ineffectually  pleaded,  that  delectus  persona  in  leases  was  now 
unnecessary  and  odious,  and  that  the  interpretation  ought  to  be 
strict,  Hroiting  the  landlord  to  19  years,  and  empowering  the  tenant 
io  a  lease  for  any  longer  endurance  to  sub-set. 
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Beral  ground,  That  a  power  of  sub-setting  is  im* 
plied  in  a  lease  of  38  years,  unanimously  sustain* 
ed  the  sub-lease.* 

A  farther  exception  will  be  found  wherever  the 
lease  gives  a  power  of  out-putting  and  in-putting 
tenants;  for  these  words  are  held  by  all  our 
lawyers  to  confer  a  power  of  sub-setting.*  And  it 
may  here  be  remarked,  that  a  mere  exclusion  of 
assignees  in  a  long  lease  will  not  be  considered 
sufficient  to  exclude  sub-tenants.^ 

The  power  of  sub-setting,  then,  is  refused  to  a 
tenant  under  a  lease  of  19  years,  without  the  ne- 
cessity of  expressing,  the  restriction.  But  in  a 
liferent  lease,  or  in  a  lease  of  extraordinary  endur- 
ance, the  tenant  possesses  a  power  of  sub-setting, 
if  it  be  not  circumscribed  by  the  terms  of  the 
lease ;  and  the  power  "  of  out-putting  and  in- 
^*  putting  tenants''  is,  in  all  cases,  equivalent  to 
the  most  ample  power  of  sub-setting. 

Sub-tenants. — It  remains  to  be  considered,  with 
reference  to  the  destination  of  the  lease,  whether 
(if  assignees  and  sub-tenants  are  both  excluded)  it 
be  in  the  power  of  the  tenant,  or  his  creditors,  to 


*  Simpson  v.  Gray  and  Webster^  22d  May  1794.  Fac.  ColL 
M.  p.  15294. 

*»  Stair,  B.  II.  tit.  ix.  §  22.  Bankton,  B.  II.  tit.  ix.  §  17. 
Erskine,  B.  II.  tit.  vi.  §  33. 

«=  Trotter  v.  Dennis,  22d  Nov.  1770.  Fac.  Coll.  Mor.  p.  15282. 
This  was  not  a  positive  decision  ;  but  the  Court  was  of  opinion, 
that  there  was  a  clear  distinction  between  assignees  and  sub- 
tenants ;  as  in  the  one  case,  the  tenant  was  changed,  in  the  other, 
not ;  and  that  an  exclusion  of  assignees  did  not  comprehend  an 
exclusion  of  sub-tenants. 
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possess  the  fiurm  under  a  manager,  for  behoof  of 
those  having  interest. 

This  is  certainly  a  most  equitable  power,  now 
that  large  capitals  are  inyested  in  fanning ;  for, 
it  is  manifestly  unjust,  that  a  tenant,  who  may 
have  contracted  the  debts  that  oppress  him,  in 
improving  the  farm,  and  which  improvements  are 
capable  of  extricating  him  from  his  difficulties, 
should,  in  the  event  of  any  sudden  misfortune,  be 
dq)rived  of  those  means  of  relief,  on  which  both 
he  and  his  creditors  had  a  title  to  rely.  A  lease, 
which  iihould  exclude  such  a  power  of  manage- 
ment, without  providing  some  other  plan,  by 
which  fuU  justice  might  be  done  to  the  tenant, 
would  be  highly  fraudulent. 

The  expedient  of  appointing  a  manager  for  the 
creditors,  is  said  to  have  been  devised  by  Mr. 
Lockbart,  afterwards  Lord  Covington ;  and  to 
have  been  followed,  under  his  directions,  in  a  case 
which  came  afterwards  to  receive  the  decision  of 
the  Court.  In  that  case,  the  lease  was  granted 
to  the  tenant,  his  heirs  and  successors,  excluding 
assignees  and  subtenants.  The  crop  and  stock- 
ing were  poinded  for  debt;  and  the  creditor^  hav- 
ing consulted  Mr.  Lockbart,  as  to  the  measures 
which  they  ought  to  pursue,  he  advised  them  to  ap- 
point a  factor  or  manager  over  the  farm.  In  place 
of  doing  this,  however,  the  tenant  gave  the  right  • 
to  one  of  his  creditors,  who  had  made  some  advances 
for  behoof  of  the  rest ;  and  on  these  advances 
heing  repaid,  the  right  was  to  be  at  an  end.  The 
Court  decerned  in  an  action  of  removing  against 
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the  tenant;  and  this  is  ail  that  appears  in  the 
Faculty  Collection.*  But  the  matter  was  not  al- 
lowed to  rest  here ;  and  the  question  having  been 
brought  under  review,  and  argued  on  this  point, 
whether  the  tenant  might  not  appoint  a  manager, 
the  Court  continued  the  tenant  in  possession. 

The  question  was  again  considered,  in  a  case 
where  a  mill  was  let  to  the  tenant  and  his  heirs, 
secluding  assignees  and  sub- tenants,  without  the 
consent  of  the  landlord ;  the  tenant  died,  and  his 
affairs  being  in  disorder,  his  creditors  endeavoured 
to  make  an  agreement  with  the  landlord,  by  which 
they  might  have  the  benefit  of  the  lease,  during 
the  period  then  to  run :  But,  finding  this  imprac- 
ticable, they  prevailed  with  the  tenant's  heir, 
to  give  a  letter,  empowering  one  of  the  creditors 
to  manage  and  superintend  the  mill,  and  to  act 
as  freely,  in  all  respects,  as  if  the  heir  were  per- 
sonally present ;  and  he  was  taken  bound  to  ac- 
count to  the  heir  for  his  intromissions,  after  de- 
ducting his  necessary  expense^.---  On  granting  this 
letter  to  the  manager  chosen  by  the  creditors,  the 
heir  received  from  the  creditors  an  obligation  of 
relief  from  the  consequences  of  thus  repre^entr 
ing  the  tenant;  and  it  was  declared,  that  the 
profits  of  the  lease  should  go  exclusively  to  the 
creditors. 

When  this  manager  began  to  act,  a  removing 
was  brought  before  the  Sheriff,  who,  on  the  ground 


*  Jamieson  Durham  v.  Henderson  and  Livingston^  S3d  January 
1773.    Fac*  CoIL    Mor.  p.  15283;  and  App,  voce  Tack. 
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that  the  heir,  was  in  possession,  hy  means  of  his 
servants  or  mandatories ;  and  that  there  was  no 
clause  in  the  deed  requiring  residence  on  the 
part  of  the  tenant,  dismissed  the  action.  Lord 
Justice  Clerk  (M*Queen)  adhered  to  the  judg- 
ment of  the  Sheriff;  and  this  judgment  the 
Court  confirmed/ 


*  Laird  and  Company  v.  Grindlay,  SOth  June  1791.    Mor.  p. 
15S94.    Bell's  Cases^  Sva  p.  396.      In  opporition  to  this  judg« 
ment,  it  was  said,  that  the  reetrietion  on  the  tenant  was,  that 
he  shofold  neither  assign  nor  sub-set ;  and  this  must  be  under* 
stood  as  a  virtual  prohibition^   to  convey  the  lease  under  any 
ibrm.      That  the  bankruptcy  of  the  tenant  is  one  o£  the  cir-« 
cumstanoes  for  which  a  declaration  of  this  kind  is  meant  to  pnn 
vide,  and  it  was  held  to  be  the  same,  as  if  the  landlord  had^  in* 
as  many  words,  declared  to  the  tenant,  that^  in  the  event  of  his 
luuikrqptcy,  the  tenant  should  not  enter  into  the  possession  of  the 
6nn ;  and  unless  the  provision  has  this  eff^t,  there  was  said  to 
be  an  end  to  the  dauae  altogether.    On  the  other  hand,  it  was 
thought,  that  a  landlord,  if  he  meant  to  have  none  but  substantial 
tenants,  ought  to  insert  a  clause  to  that  purpose  in  his  leases,  and 
should  make  bankruptcy  a  forfeiture  of  the  lease :     But  without 
this,  unless  the  tenant  be  in  the  situation  provided  fbr  by  the  act  of 
sederunt,  bankruptcy  alone  creates  no  forfeiture.     Suppose  a  lucra-i 
tive  lease,  and  that  th^  tenant  died  a  bankrupt,  the  heir  may  entei^ 
turn  beneficio  inventarii;  and  it  would  be  no  objection  to  his  attaining 
the  possession,  that  he  was  to  derive  no  advantage  from  the  lease, 
md  that  the  profits  were  to  go  to  the  creditors  of  the  deceased.—*** 
The  heir  would  thus  perform  a  duty  to  the  creditors  of  the  decease 
ed  which  would  be  highly  commendable ;    but  this  never  opuld  b» 
orged  against  him  as  a  ground  for  depriving  him  of  the  lease.— 
That,  with  regard  to  the  interposition  of  a  manager,  there  was  no« 
thing  improper  in  tliat,  nor  could  it  be  objected  to  on  account  of  the 
seclusion  of  assignees.    Many  farms  are  possessed  by  a  manager^ 
where  assignees  and  sub-tenants  ar^  excluded.     Such  were  the 
grounds  on  which  the  judges  seemed  to  proceed  in  deciding  thi9 
cause. 

Since  the  case  of  Laird  v.  Grindlay,  thisquestion  has  been  several 
^ei  under  consideration  of  jhe  Court,  -  In  one  case  the  tenant  had' 
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If,  therefore,  this  pow^  is  to  be  taken  away,  it 
must  be  done  by  an  express  clause,  declaring  the 


projected  improyements^  and  many  yean  of  his  lease  were  nnex* 
pired.  The  lease  excluded  assignees  and  sub- tenants.  The  tenant 
died  in  great  pecuniary  embarrassment,  and  his  brother  entered  cvm' 
benejicio  invenfarti,  and  named  trustees  for  the  creditors,  allowing 
the  whole  profits  of  the  lease  to  go  in  extinction  of  his  brother's 
debts.  The  Court  showed  a  disposition  to  follow  the  decision  m 
Laird's  case.  The  heir's  entry,  and  the  management  of  trustees  for 
creditors  (the  tenant's  residence  not  being  necessary  under  the  lease) 
were  approved  of,  but  the  case  was  compromised  before  a  final  deci- 
sion. Earlof  Galloway  V.  M'Hutcheon,  6th  June  1803.  Notre* 
ported.    Referred  to  in  Watson  v.  Douglas,  infra, 

A  lease  expressly  excluded  assignees  and  sub-tenants,  legal  as 
well  as  voluntary.  The  tenant  became  bankrupt,  and  left  the  coun- 
try, having  before  his  departure  granted  a  &ctory,  empowering  a 
regularly  bred  flBtrmer  to  manage  his  farm,  and  his  affidrs  in  general, 
for  behoof  of  his  creditors.  The  Court  removed  the  tenant^  '^  in 
"  respect  of  the  desertion  of  the  &rm,  and  thai  the  factory  in  ques" 
*'  Hon  seems  to  be  of  the  nature  of  a  covered  assignation**  Monro 
V.  Miller,  Uth  Dec.  1811.  ,  Fac.  Coll. 

A  tack  for  31.  years  exduded  assignees  and  sub-tenants — ^but 
there  was  no  clause  relative  to  residence.  £arly  in  the  lease  the  , 
tenant  became  bankrupt,  and  executed  a  trust  in  &vour  of  liis  cre- 
ditors, empowering  his  trustee  to  manage  the  farm, — The  trust  was 
to  continue  until  the  trustee  was  relieved  of  his  advances.  The  ten- 
ant then  left  the  country.  The  Judges  were  much  divided  in  opin- 
ion. The  endurance  of  tlie  lease  weighed  with  those  Judges  who 
were  in  favour  of  the  tenant.  The  Second  Division  of  the  Court 
was  equally  divided  upon  the  question ;  but  after  consultation  with' 
the  Judges  of  the  First  Division,  they  remove<l  the  tenant.  Wat- 
son v.  Douglas,  13th  Dec.  1811.  Fac.  Coll.  Second  Division.  And 
the  same  principle  has  been  followed,  Buchan  Sydserffs  Assignee^ 
V.  Todd,  8th  March  1814.    Fac.  Coll. 

In  Lord  Dalhousie's  case,  which  is  usually  referred  to  on  this 
point,  the  ratio  of  the  decision  appears  rather  to  have  been  the  der 
sertion  of  the  tenant,  than  the  nomination  of  a  manager.  Lord 
Dalhousie  v.  Wilson,  1st  Dec.  1802.    Fac.  Coll.    Mor.  p.  15311. 

It  would  rather  appear  that  in  judging  of  questions  of  this  de- 
Bcription^  the  expressed  wiU  of  the  contracting  parties  has  been  as- 
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bankruptcy  of  the  tenant  to  be  an  irritancy  of 
the  lease :  Eut,  certainly,  where  such  a  clause 
is  to  be  introduced,  it  were  but  justice  to  pro- 
vide for  the  proper  letting  of  the  fajm,  and  the 
appropriation  of  the  surplus  rent  to  the  tenant  or 
his  creditors.' 


somed  as  the  rule  of  decision^  although  it  is  jevident  that  the  uni- 
fiirm  application  of  this  rule  must  he  attended  with  very  difl^ent 
degrees  of  hardship.  Where  the  lease  is  of  long  endurance^  and  the 
rent  high ;  or  where  a  grassum  has  heen  paid ;  or  where  improve- 
ments have  been  projected  by  the  tenant^  and^  to  a  certain  extent^ 
carried  into  efkct,  it  is  a  manifest  hardship  that  the  landlord  should 
ei\joy  the  benefit  of  that  outlay  which  may  have  been  the  cause  of 
the  tenant  s  ruin.  In  such  cases^  no  doubts  the  tenant  will  have  a 
claim  for  the  ameliorations  which  he  has  made^  but  there  are  few 
cases  in  which  that  can  be  considered  as  an  adequate  recompense. 

*  The  great  difficulty  in  devising  a  plan  for  letting  the  farm^  wiU 
consist  in  uniting  the  interests  of  landlord  and  tenant ;  for,  on  the 
one  hand,  it  is  obvious,  that  to  dispose  of  the  lease  to  the  highest  ad- 
vantage, it  ought  to  be  put  up  to  public  roup,  whereas,  by  this  man- 
ner of  disposing  of  it,  the  very  thinp:  happens  against  which  the 
landlord  is  anxious  to  guard ;  he  is  deprived  of  the  privilege  of 
choosing  his  tenant ;  perhaps,  it  might  reconcile  these  jarring  inter- 
ests, were  the  creditors  to  have  a  power  of  offering  a  new  tenant, 
(and  which  new  tenant  would  pay  a  premium  to  the  creditors,  and 
be  preferred  at  a  public  roup,  or  in  any  way  agreeable  to  the  credi- 
tors;) the  landlord,  on  the  other  hand,  possessing  a  power  of  re- 
taining the  farm^  on  paying  the  same  premiunl  to  the  creditors, 
which  the  new  tenant  would  have  paid,  had  he  been  received  by  the 
lancHord.  In  this  way,  the  creditors  would  receive  the  full  value 
of  the  lease,  wliile  the  landlord,  without  suffering  any  loss,  would 
be  enabled  to  exclude  an  improper  tenant. 

It  is  settled  that  an  express  provision  for  the  forfeiture  of  the 
lease,  on  the  bankruptcy  of  the  tenant,  may  be  strictly  enforced ;  and 
such  a  stipulation  is,  perhaps,  the  most  effectual  method  of  prevent- 
ing all  doubt  upon  the  subject. 

A  removing  was  sanctioned  under  such  a  clause  of  forfeiture, 
without  the  necessity  of  a  declarator  of  irritancy.  Copland  v.  Gor- 
^n,  7th  Dec.  1805.  FacColl.  Mor,  App.  voce  Tack,  No.  11.  In 
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IQQ  DISPOSITIVE  CLAUSE* 


Sf.  THE  DESCRIPTION  OF  THE  SUBJECT: 

The  subject  is  described  by  its  name,  and  by 
the  names  of  the  parish  and  county  within  which 
it  is  situated.  It  is  usual,  also,  to  describe  the 
farm  by  its  boundaries ;  by  mentioning  the  state 
of  the  possession  under  the  last  tenant ;  or,  by  a 
plan  and  measurement :  Where  the  farm  is  pro- 
perly enclosed,  or  where  it  has  natural  boundaries, 
there  is  little  difficulty;  but,  where  this  is  not  the 
case,  perhaps,  the  safest  rule  for  all  parties,  is  to 
refer  to  the  possession  of  the  former  tenant,  which, 
being  a  matter  of  notoriety,  will  afford  a  certain 
rule  for  ascertaining  the  nature  and  extent  of  the 
possession.      Where,  again,  there  is  a  measure- 


the  last  case  upon  the  subject^  however,  some  doubts  were  expressed 
as  to  the  propriety  of  such  a  decision.  Lord  Meadowbank  thought  a 
declaratoz  of  irritancy  necessary,  and  that  the  irritancy  was  purgable 
by  the  production  of  the  banlmipt's  discharge.  But  the  Court  pro- 
ceeded upon  the  express  terms  of  the  contract,  and  upon  the  inju- 
rious consequences  to  agriculture,  which  might  be  prevented  by  the 
ejection  of  bankrupt  tenants.  Forbes  v,  Duncan,  2d  June  1813. 
Fac.  Coll. 

The  exclusion  of  assignees,  how  express  soever  it  may  be,  can  be 
pleaded  by  the  landlord  only.  It  is  jW  tertii  to  heirs  or  Creditors. 
But  although  the  creditors  of  the  tenant  cannot  affect  by  their  di-< 
ligence  a  lease  containing  such  an  exclusion,  yet  they  may  force 
the  tenant,  by  the  terror  of  other  diligence,  to  grant  an  assignation 
of  his  lease  for  their  behoof.  And  it  is  entirely  a  question  of 
prudence  with  the  creditors,  where  there  is  a  forfeiture  in  the  event 
of  bankruptcy,  whether  they  ought  not  to  avoid  rendering  the  ten- 
ant legally  bankrupt,  and  by  continuing  him  in  possession,  attain 
their  object  by  a  private  arrangement  By  pursuing  a  different 
course,  they  put  it  in  the  power  of  the  landlord  to  deprive  tb^a  9^ 
all  benefit  from  the  lease. 
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ment»  it  ought  never  to  be  admitted  into  the  de- 
scription of  the  farm,  without  some  qualifying 
words,  to  show  that  this  contents  are  expressed  in 
a  demo&strAtivf;^  and  not  in  a  taxative  ^ense.*— « 
The  bcnmd^ries  and  extent  of  the  farm  would 
thus  be  accurately  asf^rt$ined,  without  any 
danger  from  th^  errors  which  are  almost  unavoid-^ 
able  IB  such  measurements:  since  those  errors, 
though  they  m^y  aff<^rd  ground  for  a  law-suit, 
where  either  of  the  parties  are  so  disposed,  can 
scarcely  be  of  sueb  extenit  a/s  to  occasion  a  serious 
loss. 

In  this  p^rjt  of  the  dee^^  the  reservations  ^n  fa« 
vour  of  the  landlord  are  inserted ;  and  we  ought  to 
distinguish  between  those  which  are  incident  to 
this  contract,  and  constitute  a  reserved  right,  inde-* 
p^idently  of  Any  reservation  expressed  in  the  lease, 
aadl  those  which  are  not  incident  to  it,  and  which, 
of  course,  the  landlord  does  not  possess,  unless  they 
he  reserved. 


tc 
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**  '^  All  and  whole^  &c. ;  containingy  acoor^ling  to  a  plan  and 
measurement  thereof^  made  by  land-survejor^  one 

famidred  acres  of  ScoCdi  measure^  which  plan  has  been  docqnet- 
ed  and  signed  by  us^  as  relative  hereto ;  and  that  for  the  space 
of,"  ^c;  (^d  then  add  these  Wmrds  at  the  end  of  the  clause^) 
AND^  in  respect  the  parties  have  satisfied  themselves  of  the  ac- 
"  CURACY  of  the  said  mxasurekent;  the  same  is  hereby  expressly 
''  DECLARSD  to  be  the  rule  and  measurement^  by  which  all  questions 
"  d^nding  on  the  contents  or  size  of  the  said  farm,  or  any  part 
"  thereof,  as  laid  down  in  the  said  plan,  shall  be  determined,  what« 
**  ever  the  real  contents  Of  the  said  £irm,^or  any  of  the  parts 
\*  thereof^  may  be ;  and  whether  the  same  may  exceed  or  Ml 
*^  short  of  the  quantities  expressed  in  the  said  plan  or  measuremeuW" 

M 


l£f2       RESERVATIONS  BY  THE  LANDLORD; 

Of  the  former  kiii4»  is  the  landlord's  right  ta^ 
the  mines  and  minerals,  woods  and  planting,  on 
the  estate.  The  landlord^  under  this  right,  may 
search  for  minerals,  sink  mines,  and  work,  and 
carry  off  the  produce,  or,  he  may  cut  down  trees, 
and  carry  them  off.  Those  privileges  arise  from 
the  right  of  property  remaining  in  the  hmdlord,  of 
which  his  granting  a  lease  of  the  surfiiee  does  not 
deprive  him :  But  then,  as  he  has  gireti'  the  use 
of  the  surface,  the  landlord,  if  he  exerdses*  these 
riftserved  powers,  is  hound  in  equity  to  indemnify 
the  tenant  for  any  damage  which  the  surface  may 
suffer  in  consequence  of  his  operations. 

Thus  the  exercise  of  the  landlord's  powers  is 
burdened  With  the  loss  which  they  may  occasion  to 
the  tenant ;  and  hence,  in  expressing  this  clause^ 
there  are  two  points  which  ought  tobekept  in  view ; 
1.  The  effect  which  mwy  be  produced'  on  the  ten-^ 
ant,  by  expressing  in  Ibbe  lease  a  reservation  of 
those  powers ;  2.  The  necessity,  where  such  opera- 
tions to  a  great  extent  are  in  contemplation,  that 
the  landlord  should  express,  in  writings  the  nature 
and  extent  of  the  reservation. 

1.  Where  the  lease  contains  an  express  reserva^ 
tion  in  writing,  of  the  landlord's  powers  of  seek* 
ing  for  and  working  minerals,  &c.  although  it  may 
contain  no  other  power  than  what  the  landlord, 
at  common  law,  and  independently  of  stipulation, 
would  enjoy,  yet  it  appears  susceptible:  of  a 
broader  construction;  and  in  virtue  of  such  a 
clause,  the  landlord  might  argue  that  he  was  en- 
titled to  exercise  those  rights,  vrithout  indemnify- 
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ing  the  tenant  for  any  sur&ce  damage ;  for,  as 
without  such  a  clause^  the  landlord,  upon  paying 
those  damages,  might  have  wrought  the  mines ; 
this  clause  being  inserted^  might  be  said  to  author* 
ise  his  doing  so, '  without  paying  any  surface  da^ 
mage ;  for  such  a  clause  would  be  without  mean^ 
ing,  if  it  did  not  confer  on  the  landlord  a  greater 
power  than  he  had  already  at  common  law.  ^ 

I  do  not  presume  to  say  what  effect  would  be 
given  to  this  plea :  It  is  siifficient  to  suggest  the 
possibility  df  such  a  question ;  and,  in  the  ease 
which  is  subjoined'  in  the  notes,  the  effect  of  a  d- 
milar  clause  in  a  feu-contract  (which  is  in  many 
respects  analagous  to  a  lease)  will  be  seeii.*  The 
conveyant^r,  however,  will  not  fail  to  express  prd- 
dsely,  where  such  a  power  is  reserved  to  the  land- 
lord, whether,  if  it  shall  be  exercised,  the  loss  is  to 
be  borne  by  the  landlord^  or  by  the  tenant. 


*  Dakebf  Argyle  if.  his  fimaiv^  in  Sheardale^  Slst  Novanber 
178S.  Mor.  p.  eS7S,  The  superior  here  iliaintaiiied>  that^  having 
reserved  a  power  of  working  the  mines^  he  could  not  be  liable  in 
the  damage  thence  arising,  any  more  than  he  would  be  fbr  the  value 
•f  the  ground  occupied  by  a  road>  where  he  had  reserved  the  power 
of  maklBg  one  through  the  ground  leuedj  the  Court  found,  that 
the  superior  had  a  right  to  wwk  the  coal  under  the  land  in  question, 
in  terms  of  the  reservation  in  the  feu-rights,  without  being  liable 
in  damages  to  the  vassals,  w  their  tenants  occupiers  of  the  sur&ce. 
It  is  true^  this  judgment  was  afterwards  altered;  but  the  alteration 
prooeeded  on  some  specialty  in  r^ard  to  the  practice  which  had  ta^ 
ken  place^  and  was  held  to  give  a  meaning  to  the  clause,  which 
otherwise  it  would  not  have  received.  I'he  Duke's  tenants  of  the 
coal  had  been  in  use  to  g^ve  damages  to  the  &uars  for  their^'opera* 
tioDB,  and  this  consideration  entered  into  the  view  of  the  Court,  in 
pronouncing  the  latter  judgment;  so  that  the  point  of  law  remains 
nAdedded* 
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2.  It  19  also  the  duty  of  the  oonveyanoer,  where 
operations  to  a  great  extent  on  the  part  of  the 
landlord  are  in  contemplation,  whidi  may  be 
earned  on  in  the  conrse  c£  the  lease^  to  re- 
serve sufficiently  hroad  aad  ample  powers  to  the 
landlord ;  for  it  will  be  observed,  that  the  power 
of  searching  for  minentk,  or  of  working  mines, 
is  absolBtely  necessary  for  enjoying  the  rights 
of  property  which  remain  in  the  landlord :  but 
the  working  and  manufacturing  of  die  mineral, 
afiter  it  is  brought  to  the  surface,  may  be  per- 
formed any  where  ;  and  this  manu&cturing  of  it 
on  the  ground,  not  being  necessary  for  enabling 
the  landlord  to  exarcise  hiB  reserved  rights,  the  ten- 
ant may  oppose  these  operations,  and*  will  be 
bound  to  do  no  more,  than  give  a  road  for  carry- 
ing off  the  mineral  in  an  unwrought  state.  Where, 
therefore,  the  landlord  means  to  reserve  this  power, 
he  must  do  so  by  an  express  stipulation/ 

There  are  besides  other  powers,  which  it  may  be 
proper  for  a  landlord  to  reserve,  and  which  can  be 


*  A  reservatioii'  of  this  kind  may  be  thus  expressed^  **  resbkv^ 
^'  iNo  ALWAYS  to  tbe  Bald  A  and  his  fareaaidn,  liberty  to  search 
^  fbr,  work,  ooHect,  and  carry  away,  or  to  bnm,  calcine,  smdt,  pun- 
**  fy,  or  mannftcture  time,  coal,  atone,  marl,  ores,  metals,  minerafe, 
'^  and  fossils,  of  e?ery  description,  with  Uberty  to  use  any  part  o€ 
**  the  said  grounds  for  building  workmen's  houses,  or  others,  erect- 
''  ing  engines  and  mills,  cutting  wato-  courses  and  drains,  or  mak- 
ing roads,  and  of  doing  whatever  may  be  necessary  for  carrying 
on  the  said  operations  in  all  their  parts ;  allowance  being  always 
made  to  the  said  B  and  his  foresaids,  for  the  ground  so'  occupied, 
or  for  any  sur&ce  damage,  or  other  damage  of  any  kind,  whicii 
the  said  B^  or  his  foresaids,  may  sustain,  through  the  said  operfe- 
''  tions/* 
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doM  only  by  an  express  reservation.  It  may  tie 
necessary  to  straighten  marches,  and  to  exchange 
ground  with  a  neighbouring  heritor;  to  make  new 
roads,  or  to  widen  old  ones ;  or  a  power  of  feuing 
ground  for  houses  and  gardens,  on  the  sides  of  a 
road,  may  be  convenient.* 


*  A  clause,  embracing  aU  these  pairticulars^  may  be  thus  expressed  : 
**  Reserving  always  to  the  said  A  and  his  foresaids,  the  liberty  of 
**  planting  trees  hi  the  fences,  and  around  the  fiirra-yaTd  and  gaiden^ 
**  without  psying  any  damage  to  the  lenattt  therefw;  with  Fowan 
*'  ALSO  to  plant,  to  the  extait  of  .  acres  of  the  said  farm  in  such 
^'  places  as  he  or  they  may  think  fit,  the  tenant  being  always  entitled 
''  to  a  deduction  from  his  rent  for  the  ground  so  employed,  at  the 
*^  rate  of  per  aore ;  and  tihe  landloid  being  tother  baund  tm^ 

*'  enclose  the  said  plantation  in  a  complete  and  substantial  manner; 
^*  which  fences  the  tenant  shall  be  bound  to  uphold  and  maintain 
during  the  currency  of  tibe  lease,  or,  at  least,  as  long  as  the  land- 
lord shaH  require ;  and  on  no  ascomit  ahaH  the  tenant,  during 
the  period  he  is  required  to  maintain  the  said  fences,  allow  his 


''^  cattle  or  sfaeep  to  pasture  within  the  said  enclosures.  nESBRviNo 
'*  ALSO  power  to  the  said  A  and  his  fbresaids,  to  alter  old  roads, 

a 
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and  make  new  ones  throu^  Ifae  said  Arm,  witbout  bemg  liaUe 
to  the  tenant  in  any  damage,  unless  ih  so  &r  as  the  crop  on  the 
ground  may  be  ix^>ured,  or  a  new  enclosure  rendered  necessary ; 
in  which  cases  the  surfikoe  damage  of  iSiat  season,  and  the  ex- 
"  pense  of  th^  new  enclosure,  shall  be  paid  by  the  landlord  to  the 
"  tenant.  Rsserting  also  power  to  ^esaid  A  and  his  foresaids^ 
to  straighten  the  marches  of  the  said  farm,  with  the  marches  of 
the  a4joining  farms,  or  with  the  marches  of  the  lands  belonging  t^ 
neighbouring  proprietors ;  and  whatever  -changes  shall  thus  be 
"  made  on  the  said  &rm,  a  rateable  and  proportioned  change  shall  be 
"  made  on  the  rent  hereby  payable,  the  same  being  either  increased 
or  dnninished,  according  to  the  advantage  or  disadvantage  result-- 
'^  ing  to  the  tenant  firom  the  said  operations ;  and  which  change  on 
''the  rent  diaU  be  fixed  by  arbiters,  to  be  mtttually  chosen  by 
*'  the  landlord  and  tenant :  And  the  said  A  and  his  foresaids, 
"  shaU  have  the  fhither  fower  of  feuing  off  ground  on  each  side 
'*  of  the  roads  made,  or  to  be  made,  through  the  said  lands,  to  the 
*'  extent  of  &et  from  the  roadside,  the  said  feus  being  sa 
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The  landlord  m^y  wish  to  plaRt  or  enclose  part 
of  the  lands,  or  be  may  wish  to  reserve  a  power  of 
resuming  possession  of  certiain  portions  before  the 
expiration  of  the  le^se.  In  all  these  cases  great 
care  must  be  taken  in  expressing  such .  stipula* 
tions.  The  intentions  of  the  parties  ought  to  be 
distinctly  stated,  and,  if  possible,  all  doubtftil 
forms  of  expression  avoided.  Many  questions 
have  arisen  out  of  douses  on  which  one  would  be 
apt  at  first  to  suppose  that  suffident  caution  had 
been  employed.  A  lease,  for  example,  provided, 
that  the  tenant  shoijld,  **  upon  requijsition,  give 
'-  up  the  offices,  garden,  and  three  of  the  parks  ad- 
^jacent  to  the  mansion-house,  on  receiving  an 
iequivalent  de4uction  yearly  from  the  tack-diity, 
to  be  fixed  by  neutral  persons  mutually  chosen."^ 
The  landlord,  after  an  interval  of  several  year&fi 
and  when  the  value  of  the  lauds  had  risen  consid* 
erably,  availed  himself  of  this  stipulation.  It  came 
to  be  a  question,  whether  the  abatement  to  be 
given  tp  the  tenant  shoyld  correspond  to  the  iur 
creased  value  of  the  subjects  at  the  period  when 
the  landlord  resumed  possession  ?  or  whether  the 
original  stipulated  rent  ought  to  be  the  rule  of  de- 
duction? The  Court,  although  it  was  by  np 
means  certain,  either  fi*om  the  clause  itself,  or 
from  other  circumstances,  that  the  intentions  of 
the  parties  were  not  di£ferent,  found  the  tenant 


^irt 


f5  arranged  as  not  to  interfere  with  the  entries  to  the  different  fields; 
ff  and  the  tenant  reodTing  a  deduction  from  |i|8  rentfinr  the  grpond 
V  feued  out,  at  the  rate  of      per  acre.*' 
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cntided  to  the  rent  which  die  tnibjects  would  have 
brought  when  the  landlord  availed  himself  of  his 
privilege.*  Another  tack  provided,  that  the  land- 
lord's eldest  son  mighty  if  he  chose,  take  the  lands 
and  houses  into  his  own  pol^session,  at  the  expira- 
tion of  eleven  years  from  the  term  of  entry,  on  a 
premonition  of  «ix  months ;  but  that»  **  unless  such 
^  premonition  is  duly  mode,  and  the  landlord's  son 
*'  himself  enter  into,  and  possess  the  premises  at 
^  that  time,  it  shall  not  afterwards  be  in  his  pow^ 
^  to  assume  possession  of  the  same  during  the  our- 
*'  rency  of  the  lease."  The  eldest  son,  who  was 
in  the  navy,  made  intimation  in  terms  of  the 
lease ;  but  at  the  term  of  entry  he  was  in  active 
service.  He  wished  to  take  possession,  in  the 
meanwhile,  by  means  of  his  servants  and  managers ; 
imt  the  Court  held  that  the  clause  required  his 
actual  residence.'^ 

This  appears  to  be  a  rigorous  interpretation  of 
the  dause.  A  person  may  be  considered  as  in 
possession  who  possesses  by  his  servants ;  and  here 
the  voyage,  which  prevented  the  son  from  entering 
immediately  into  possession,  might  terminate 
within  a  &w  weeks.  From  what  passed  on  the 
Bench  on  a  recent  occasion,  it  is  probable  that 
$uch  strictness  of  interpretation  woidd  not  now  be 
sanctioned.  The  recent  case  alluded  to,  related  to 
a  dause  requiring  the  tenant's  residence,  under  the 


*  Sharp  v.  Burt,  3l8t  July  1788.    Faa  Coll.    Mor.  p.  15262, 
>  Wbitson  V.  Doncan,  13th  May  1795.    Fac.  Coll.    Mor, 
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pain  of  as  irritaney  of  the  leiuie ;  and  althwgh 
judgment  in  that  ease  wc!nt  Ugalnst  the  teaant» 
yet, it  proceeded  upon  speciaUies>  and  the  literal 
interpretation  of  raeh  clauses  was  repzohated  hy 
several  of  the  Judges/ 

It  is  impossible  to  ptoTide»  by  antidp«tioiit  Mck 
clauses  as  the  various  drcmmstancea  of  the  con* 
traeting  parties  may  require ;  but  the  cases  just 
referred  to,  and  the  many  questions  which  have 
arisen  on  the  construction  of  the  dauaes  in  this 
deed,  point  out  to  conveyancers  the  absolute  ne- 
cessity of  considerate  attention  to  the  language 
vrhich  they  employ  in  attempting  to  express  the 
meaning  of  the  contracting  patties. 

The  tenant,  in  virtue  of  his  lease,  has  a  ri^t, 
not  only  to  the  lands  described  Ih  it,  but  to  the 
commonties  and  servitudes'  iUmnected  with  the 
lands ;  and,  of  course,  where  a  division  of  com. 
monty  takes  place,  the  tenant  possesses  that  part 
of  the  common  which  corresponds  to  his  farm. 
We  might,  at  first,  be  led  to  think,  that,  as  the 
tenant  reaps  a  temporary  advantage  from  the  di- 
vision of  a  commonty,  he  ought  to  oontribute  a 
proportional  part  of  the  expense,  which  the  land- 
lord has  incurred  in  obtaining  the  division ;  but 
the  tenant's  new  right  is^  in  law,  to  be  considered 
a^  no  more  than  an  equivalent  for  that  which  he 
eigoyed  over  the  common,  and,  fis  the  division 
creates  a  permanent  right  in  the  landlord,  no 
claim  ought  to  lye  against  the  tenant  for  -this 


i^""»^"»^«P~'^~^"^~""^— ■•■»*^^"^"'"^^*»""^~'^"^"^™^"»P"<^"«l»"»i«»""— ■"•W"^^— "i^» 


•  Stirling  p.  Milkr,  29tb  June  18J3.    Fac.  Coll, 
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ehttige^  thougb  it  may  appear  to  be  favourable  for 

While,  therefore,  the  tenant  enjoys  the  benefit 
of  the  division  of  a  commooty,  he  is  liable  in  no 
part  of  the  expense  of  that  division,  without  an 
express  stipulation  to  that  effect  in  his  lease. 


-4;^   THE   ENDURANCE   OF   THE   LEASE. 

After  describing  the  subject,  the  dispositive 
clause  proceeds  to  fix  the  period  of  endurance.^ 
The  material  parts  of  this  clause,  relate,  1 .  To 
the  commencejnent  of  the  lease;   2.  To   those 


*  DruDmiond  v.  Swanston^  18th  July  1783.      Mor.  p.  2487. 
^The  landlord  argued^  that  the  division  of  a4X>mmon  is  a  measure 
jBtdvantageons  to    all  parties    concerned;    that    amongst    these^ 
tenants,  whase  rights  may  endure  for  centuries^  are  oesctainly  com« 
f>rehended9  ^nd,  that  the  expense  should  he  defrayed  hy  the  land- 
lord and  tenant,  according  to  their  respective  interests.    To  this 
it  was  answered,  that,  although  a  tenant  might  derive  some  conse- 
quential adyaSDitage  from  the  division,  he  |iad  not  that  interest  in 
the  property  which  the  law  rec[uired^  hefore  it  imposed  any  part  of 
the  expense  on  a  party.    That  the  ohligations  hetween  landlord 
and  tenant  are  limited  hy  the  contract  of  location,  which  must 
exclude  all  adventitious  claims  between  them.    The  proprietor'! 
demand,  in  this  case,  was  for  the  interest  of  the  sum  he  had  laidf> 
4nit  daring  the  currency  of  the  lease ;  but  the  Court  considered  the 
claim  as  having  no  foundation  in  the  Act  of  Parliament,  and  at 
littk  at  common  law;  such  an  eventual  benefit  being  too  indirect 
to  authorise  the  demand  of  a  recompense. 

^  "  And  that  for  the  period  of  19  years,  from  and  after  his  en- 
try thereto,  which  is  hereby  declared  to  commence  at  the  term  of 
&c. ;  and,  from  ^henceforth,  to  be^peaceably  possess- 
ed by  the  said  B   and  bis  foresaids,  during  the  i^hole  foresaid 


it 
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breaches  which  may  be  made  in  the  endurance ; 
and  histly^  To  the  different  periods  of  endur-> 
ance. 

1.  The  commencement  of  the  'period  of  endur^ 
ance. — ^By  the  English  law,  every  estate  for  years 
must  have  a  certain  beginning,  and  a  certain 
end ;  where  no  banning  is  expressed,  the  lease 
is  understood  to  commence  from  its  date;  and 
where  the  endurance  depends  on  a  life,  it  i%  veid, 
as  it  is  neither  certain,  nor  even  can  be  reduced  to 
a  certainty,  during  the  continuance  of  the  lease. 
This  is  the  doctrine  of  the  Englbh  law/  but  we 
have  not  viewed  this  matter  so  strictly. 

Where  no  period  of  commencement  was  express- 
ed,  the  date  pf  the  tack  has,  no  doubt,  been  held 
to  be  the  period  of  commencement.^  But  in 
Scotland  it  is  no  objection  to  a  liferent  lease,  that 
its  endurauce  is  uncertain.  The  leaae,  where 
there  is  no  time  specified,  from  which  it  is  to  com* 
mence,  will  be  held  to  commence  from  the  first 
term  Vi^X  its  date. 

In  practice,  the  commencement  of  the  endur^ 
ance  is  very  carefrdly  expressed,  find  the  terms  of 
its  conuqencement  will  depend,  in  a  great  degree, 
on  the  custom  of-  the  county  in  which  the  farm  is 
situated,  since  the  period  of  entry  will  regulate 
the  period  of  removal ;  aqd  were  these  terms  to 
differ  from  those  commonly  adopted  in  the  neigh* 


*  Blackstone's  Com.  B.  II.  c.  ix. 

^  Oliphant  v.  Peebles,  ith  December  1629.  Mor.  p.  11535. 
Seton  V.  W}ute,  13|h  :^^oveI^ber  167g.  Fouutainball.  Mor,  p. 
11235. 
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bourhood,  a  t^ant  might  find  himself  (even  where 
he  had  secured  a  new  fium,  at  the  end  of  his 
I^ase)  deprived  for  some  months  of  accommodation 
for  his  stocking.  The  period  of  commencement 
ought,  therefore^  to  cmcespoo^  with  the  usual 
t^ims  of  entry  in  that  part  of  the  country  where 
the  fiinn  is  situated. 

The  entry,  in  a  com  i^mn,  is  different  from  that 
of  a  grass  £uin,  and^tiie  terms  of  payment  also 
diffar;  but  this  leads  to  questions ,  which  will  be 
discussed,  when  we  come  to  consider  the  effect  pro- 
duced by  anticipating  or  postponing  the  term  of 
pajrment. 

2.  A  Breach  in  the  Lease.* — ^This  puts  it  in 
the  power  of  the  tenant  to  give  up  the  lease  at  a 
certain  period ;  and  is  intended  to  relieve  him, 
should  he  find  himself  unable  to  proceed  with  his 
agreemBit  for  the  whole  of  the  stipulated  period. 
The  propriety  of  granting  such  a  privilege  must 
be  judged  of  by  the  contracting  parties ;  but 
where  it  is  given,  the  state  in  which  the  £Eurm  is  to 


*  The  Iwach  k  thtts  expressed  i-^*^  And  that  fiw  the  8p«oe  of 
^  NINETEEN  TEARS,  from  and  after  his  entry  thereto,  which  is 
"  hereby  declared  to  hegin  at  ;  and,  trmn  hencefbrth,  to  be 

^  peaceably  possessed  by  the  said  B  and  his  foresaids,  during  ihe 
*f  whole  ftressid  space ;  providino  always  and  declaring,  not* 
'f  withstanding  the  period  above  expressed,  for  which  this  lease  is 
"  declared  to  end  we,  that  it  shall  be  in  the  power  of  the  said  B 
<'  and  his  ftresaids,  at  the  expiration  of  years,  from  the  said  tenxi 
^*  of  entry,  to  quit  and  r^u>i|nce  this  tack,  and  to  be  thencefbrward 
"  free  ftmn  the  conditions  thereiif,  provided  he  shall,  previous  to 
**  the  term  of  ,  intimate  to  the  said  A,  or  to  his  foresaids, 

^  personally  or  a^  his  or  their  dwelling  places,  under  form  of  instra* 
^'po^t,  his  intention  to  take  advantage  of  the  said  breBch.'* 
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be  left,  should  the  tenant  avail  himself  of  tbe 
breach,  ought  to  be  distinctly  pointed  out,  and 
made  the  condition  under  which  he  can  daim  the 
privilege, 

8.  The  different  periods  of  enduranee.-^The 
ordinarjr  period  of  endurance  of  the  agricultural 
lease  is  19  or  21  years;  btitit  may  be  extended  to 
any  period :  and  v^here  it  is  extended  beyond  the 
ordinary  period,  the  question  it,  what  wlB  be  the 
effect?  1.  In  all  questions  with  the  granter 
and  his  representatives,  the  lease  vrill  be  effectual 
whatever  be  its  period  of  endurance.  8«  In  ques- 
tion3  with  the  singular  successors  of  the  granter, 
we  have  seen  that  the  lease  will  be  effectual 
against  them,  under  tbe  act  1449  only ;  and  as 
that  act  requires  a  specific  period  of  endurance, 
there  must  be  a  certain  ish  or  termination,  in  or- 
der to  render  the  lease  efi^tual  against  singular 
successors.  But,  3.  It  has  not  been  precisely  fixed 
by  the  decisions  of  the  Court,  what  extent  of  en- 
dtirance  will  annul  the  lease  in  a  questimi  with  a 
singular  successor  under  the  act,  or  whether  there 
be  any  restriction  in  point  of  time.  4.  It  has 
been  fixed,  where  there  is  no  period  mentioned  be- 
yond which  the  lease  shall  not  endure,  that  it  can^ 
not  have  effect  against  a  purchaser ;  thus,  were 
tlie  lease  to  declare  that  the  tenant's  right  shall 
endure  for  ever,  it  would  not  affect  the  purchaser ; 
and  the  same  rule  will  hold  where  the  lease  is  de- 
clared to  be  renewable  from  period  to  period  for 
ever.  But  although  this  indefinite  endurance 
does  not  affect  a  purchaser,  it  has  been  found  to  be 


FOR  THE  LIFETIME  OP  THE  TENAMf.      I^f 

Cffifeetual  agauist  tbe  hemi  of  tlie  gnnten  5.  A 
liferent  k^,  that  is,  a  lease  to  continue  for  tJie 
lifetime  of  the  receiver^  or  of  sny  other  lAersonyr 
will  be  effbctual  to  the  tenant* 

In  expressing  th^  ^siduraiioe  of  the  lease,  ^re 
18  one  case  to  which  I  may  refer^  as  an  instance  of 
the  effect  of  an  <^ion  given  to  a  tenant  to  ehoose 
dther  a  certain  period  of  endurance  or  a  liferent. 


*  In  Eng^nd^  where  a  lease  is  given  during  the  lifetime  of  the 
tenant,  a»  the  term  of  his « life  .is  held  to  he  an  uncertain  poiod, 
and  there^e  to  he  void,  where  given  in  our  manner  of  expressing 
tiic  lifaent  leMey  they  add  a  term  of  years,  as,  to  B^  ihr  the  space 
of  90  years,  if  he  shall  sp  hmg  live.  In  our  practice,  Che  only  di£r 
ierence  in  the  liferent  lease  occurs  in  this  part  of  the  deed ;  we  say^ 
^  And  that  during  fA  iAie  ds^s  of  the  said  B's  natural  life,  fi'om 
^  and  after  Ids  «Dtry  thereto,  vrhixih  is  heteby  declared  to  begin  at 
**  the  term  ti  "    Bat  it  is  proper  to  observe,  that 

ft  liferent  lease  differs  so  far  from  a  lease  for  a  short  period,  that, 
irithoat  expressing  assignees  or  sub-^nants,  it  wiU  confer  on  the 
tenant  a  power  of  aasigoing  er  of  sub-setting;  and  therefbire,  wbexe 
these  powers  are  not  meam  to  he  given,  they  must  be  expressly  re- 
served.   Further,  there  is  no  occasion  for  an  obligation  to  remove 
m  the  liferent  lease;   the   particulars,  relative  to  the  removing 
of  those  possessing  under  a  liferenter  will  be  asftarwards,  adverted 
to,  under  the  head  of  ''  Removing."    One  case  may  arise  out  oT 
the  liferent  lease,  which  perhaps  it  were  better  to  provide  for — The 
lii^renter  8id>*8ets  and  leaves  the  fidngdom,  and  there  is  no  evidence 
of  his  existence  or  of  his  death :  can  the  landlord  remove  the  sub« 
tenant  in  such  a  situation ?    It  is  apprehended  that  he  cannot;  and 
that,  before  he  can  succeed  in  a  removing,   it  wiU  be  incumbent 
on  him  to  p«ove  the  death  of  the  liferenter ;  for,  the  presumption 
in  &vour  of  life  is  such,  as  to  secure  the  possession  of  the  sub- 
tenant, until  tlie  period  at  which  the  liferenter  would  attain  the 
age  of  100  years,  this  being  the  period  at  which  the  presump* 
tion  of  life  stops.    To  avoid  so  absurd  a  consequence,  a  clause 
may  be  inserted,  obliging  the  assignee,  or  sub-tenant,   to  pro- 
duce, at  all  timea  when  required,  within  a  fixed  period^    evi"* 
dence  of  the  existence  of  the  liferenter. 


174    WHERE  THE  ENDURANCE  IS  DPTIOKAL. 

The  case  shows  the  propriety  of  fixing  a  period, 
within  which  the  election,  under  such  an  alterna- 
tive, ought  to  he  made,  for  a  lease  heing  given 
to  endure  for  19  years,  or  for  two  lifetimes,  in  the 
option  of  tenant ;  and  he  having  made  no  election 
at  the  end  of  14  years,  it  was  found,  that  he  was 
still  entitled  to  make  his  election.* 


III.    The  clause  of  warrandice. 

■  • 

The  next  clause  of  the  lease  is  the  clause  of 
warrandice,  by  which  the  landlord  hinds  himself 
and  his  heirs  to  indemnify  the  tenant,  in  case  he 
shall  be  deprived  of  his  possession.  This  dause 
is  very  shortly  expressed.^  The  object  of  the 
view  which  we  are  now  taking  of  the  lease,  is  to 
observe  such  circumstances  only,  as  may  occasion 
a  change  on  the  clauses  of  the  deed,  without  con- 
sidering at  present  those  questiona  which  arise 
from  the  rights  resulting  from  the  different 
clauses.  The  clause  of  warrandice  is  one  on 
which  very  material  questions  may  arise,  but  it  is 
one  which  seldom  varies ;  and,  in  fact,  the  rights 
which  it  creates  are  so  inseparaUe  finom  the  na- 
ture of  the  contract,  that,  independently  altoge- 
ther of  this  clause,  they  would  belong  to  the 
tenant.     It  is,  therefore,  sufficient  to  say,  that 

'     *  Gray  v.  the  Earl  oC  Sutherland^  1 1th  December  1765.    Mor. 
p.  460. 

^  *^  Which  tack  the  said  A  binds  and  obliges  himself,  hii& 
*'  heirs  and  successors,  to  warrant  to  the  said  B  and  his  fore- 
'^saids^  at  all  hands,  and  against  all  mortals,  as  law  will/ 


It 
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under  this  danse,  and  consistently  with  the  na- 
ture of  the  contract,  the  landlord  is  bound  to 
secure  the  tenant's  possession ;  and  in  the  event 
of  his  being  deprived  of  it,  he  is  liable  to  him  in 
damages.    It  appears,  from  several  decided  cases^ 
that  of  old  the  tenant  was  held  to  be  sufficiently 
indemnified  for  a  partial  or  total  eviction  of  the 
subject,  by  a  proportional  diminution  of  the  rent. 
But  now,  when  much  of  the  value  of  a  farm  de- 
pends on  the  skill  and  capital  of  the  farmer,  it  is 
not  enough  to  relieve  him  of  his  rent,  or  of  part 
of  his  rent }  he  must^  in  case  of  eviction,  be  al- 
lowed to  prove  the  damage  he  has  sustained,  and 
that  damage  will  constitute  the  amount  of  his- 
claim  under  the  qlause  of  warrandice. 


IV.  The  obligation  on  the  tenant  Tq 

PAY  THE  RENT. 

^HOSE  parts  of  the  lease  which  we  have  been 
considering,  refer  to  the  obligations  on  the  land- 
lord. Those  binding  on  the  tenant  are  now  to 
be  considered,  the  principal  of  which  is  an  obli- 
gation to  pay  the  rent.* 


**  "  For  which  causes,  and  on  the  other  part,  the  said 
"  B  BINDS  and  obliges  him,  his  heirs,  executors,  and  successoni 
"whorosoeTer,  to  make  payment  to  the  said  A  and  his  fore- 
"  saidfl,  of  the  sum  of  £  Sterling  yearly,  in  the  name  of  tack** 
'^  DUTY,  |Miyahle  at  two  terms  in  the  year,  Whitsunday  and  Mar* 
''  tinmSB,  by  equal  portions )  beginning  the  first  term's  payment 
*'  at  the  term  of  WhitBunday  next,  and  the  next  term's  payment 
*^  at  the  term  of  Martinmas  thereafter,  fi>r  t}ie  first  year's  rent. 
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As  the  ckuse  by  which  the  paymrat  of  the 
rent  is  regulated  may  aflect  the  interest,  in  point 
of  succession,  both  of  the  landlord  sod  of  tibe  ten-* 
ant,  and  may  also  limit  or  extend  the  landlords 
hypothec,  it  is  proper,  in  order  to  point  out  the 
effiBCt  and  operation  of  the  dause  now  under  con* 
sideraticm,  to  say  a  few  words  on  those  points. 
We  diall  have  occasion  afterwards  to  ex^^ain 
them  move  fiilly. 

1.  The  right  of  succession. — On  the  death  of 
the  landlord,  the  rights  of  his  hdb:  and  of  his  eze^ 
eutor  are  thus  arranged :  In  i^ie  first  place,  the 
rent  which  is  due  at  the  time  of  his  death,  belongs 
to  the  executor.  Secondly^  It  seldom  happens 
that  the  term  of  paymrat  of  the  rent  is  so  fkr  an-* 
ticipated,  as  to  make  it  fall  due  before  the  crop 
is  sown,  and,  of  course,  it  has  been  necessary  to 
fix  on  certain  terms  for  regulating  this  question 
between  the  heir  and  executor  of  the  landlord ; 
the  two  terms,  Whitsunday  and  Martinmas,  have 
been  accordingly  fixed  on  for  that  purpose:  these  are 
called  the  legal  terms,  in  contradistinction  to  the 
conventional  terms ;  and  whatever  the  convention- 
al terms  may  be,  the  legal  terms  regulate  the 
rights  of  heir  and  executor :  Hence,  should  a  land^ 
lord  die  after  Whitsunday,  his  executor  will  have 


"bdiig  crop  and  year  ;  and  so  fbith,  yearly  and  termly 

*'  therafter,  during  the  currency  of  this  lease^  with  a  fifth  part 


''  more  of  each  term's  payment  of  liquidate  penalty  in  case  of 
**  failure^  and  the  legal  interest  of  each  term's  payment^  from  the 
''time  that  the  sane  shall  lall  due^  during  the  not  payment 
"  thereof." 


tight  to  imt  iNitf  ef  t^  jreitf  i»  Kitt,  dUhottgh  the 
caBTebtlonid  terai  of  pAyttient  lAxrald  l^e  postpon- 
ed Unr  a  ttireif e-nf^o&tb.  If  the  laB^lord  sh<mUI 
survive  MaHmmas^  the  ^eeiiter  irill  he  entitled 
t0  draw  the  Ivhete  cf  HhaA  yeaf  s  rent. 

It  M  ehvious,  thet>9  that  the  rights  erf  the  heir 
and  exeetttof  of  the  landlord,  are  hy  no  niean# 
affected  by  poetpoting  the  terms  erf  payment  of 
the  rent,  though  they  ntiy  he  affected  by  antid** 
peting  ^eHi.    l^hlis,  1^  example,  a  tenant  enters 
to  a  Ustm  at  Martinmas^  and  the  first  half  year's 
rent  is  payable  at  Wbitminday  feUowing,  the  next 
hi^f  yeai^a  rent  at  Martinmas ;  fai  th&t  eifcse  the 
legal  and   eonventional  tetiM  eorrespond,    mA 
where  the  landlord  stirvives  WMtsunAiy,  his  ex- 
eeutef  ha»  ii^t  to  the  Whitsunday  half  yeaifs 
rent,  liet  M\y  because  it  wins  due  at  the  time 
of  the  landkvd's  death,  hot  beeanse  he   surviv- 
ed tibe  ftsi  legal  term  df  payment.    But,  if  we 
i^dl  suppose  the  ft^st  half  y^ai^s  rent  not  to  be 
ine  until  Lammas,  stSt  the  iame  ride  will  be' 
ftOowed;    and  the    exectrtors  ef   the  landlord' 
win  draw  the  fest  half  year's  rent  because  the" 
hmdiord  survived  the  first  Ieg:al  teito,  i^hongh  he 
predeceased  the  ecmventional  term  of  payment  of 
that  half  year's  rent.    In  this  respect,  it  is  that, 
ifj  postponing  the  conventional  terms,  no  alter- 
ation is  made  on  the  rights  of  the  heir  and  exe- 
eutor.^  -But    there  is  stilt   another  case,   vi2f. 
Where  the  tenant  ei^ters  at  Martinmas,  and  hisr 
first  half  year's  rent  is  payable  at  Candlemaa,  and 

N 
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K'iO  4: 


crop  I8€0  to  be  pays&Ie  at  WfaHnmdqr  and  Kar- 
tiiimaa  1800^  the  kndlmrd'a  sight  «€  hypotber  met 
tile  fitockisg  on  the  &rm  opirei  three  moothii 
ihet  the  last  oonventbnal  term  of  pa^awntr  thaft 
iaoQ  the  lltk  February  ;  whereas^  shoiibl  tiw  not 
be  made  payable  at  Lammaa  180ft  md  Caadb^ 
mas  18(M»  the  hypothec  o^ev  the  stodutif  wiS 
eontinue  for  three  months  hmgeL.  These  ooiisU 
derations  ought  to  be  kept  m  tiew  in  toAng  the 
terms  of  paymentr 

In  this  clause,  it  is  customary  te^  maise  the 
vent  payable  imder  a  penalty,  and  to  make  it 
bear  interest,  as  an  incitement  t»  the  teomrtr 
and  a  means  of  iitsming  more  rego^  pa^^ment. 

With  regard  Uh  Ae  rent^  tfaete  are  eoine  eev 
siderations  which  ought  to  be  in  the  n6iw  of  both 
pertica  1.  The  money  rent  is  often  made  pay- 
able by  the  tenant  in  London,  Edinborglv  or  else- 
lefacre,  at  the  option  ef  the  landBord.  It  will  be  oV> 
served^  that  the  eonse^oeticeof  thieis^  to  eiqwse  tbe 
tenant  to  the  risk  of  mmitthig  the  money  to  the 
plaee  a£  payment;  and  should  he  send  his  remit- 
tance %  a  London  or  Edinburgh  biQ^  and  cbouM 
the  house  on  whidi  it  is  drawn  fail«  or  should  the 
money  be  lest  by  any  other  accident,  the  loss  will 
tall  on  ^e  tenanti.  SL  Where  the  rent  is  pay« 
able  partly  in  grain  or  meal,  it  is  usual  to  deehqw^ 
that  it  shall  be  of  the  produce  of  the  hxm ;  and, 
the  rule  in  regard  to  the  defivery  of  the  idctual 
is,  that  where  the  tenant  is  ready,  and  o&rs  ia 
due  time  to  deliver  the  victusd,  the  lancQord,  i£  be 
refuse  to  receive  iU  can  demand  only  the  iava  of 
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4}ie  yeakt  and  should  the  gtsm  perish  hy  the  de- 
]^^  ihe  loss  vrHl  fiidl  upon  the  lanfiord)  thtou^ 
iwhoise  scgligenoe  it  hss  arisen :  ivhere,  Ugam,  the 
£iult  is  on  the  part  «f  i^  tenant,  and  he  is  not 
joaady  to  ddtvctr  &e  ^ieinal^  the  laodOord  w31  he 
cititifled  to  ^  ofdiHaty  prices  of  gndn  in  tiie 
4oiiiit}r ;  avv  if  the  landlord  has  entered  into  a  oo&* 
4mct  of  saki^  Ms  part  of  ivhicfa  he  has  heen  unahle 
to  i^eiSnrm,  in  consequence  of  the  tenant's  negieet^ 
^be  tenant  uvSi  he  Hafale  in  damages.     8.  Where 
l^aStry  0e  tdelivMahie,  tsr  services  due,  their  va- 
lue anight  to  he  oonvertihle^  into  money,  at  the 
is^taon  of  the  landlord,  not  only  in  cnrder  to  enahle 
S»in  4»  ih«iw  tlie  iiSMaposition,  when  he  is  not  re- 
t»ding  on  the  ^tate ;  hut  hecause  in  estimating 
tfae  valae  of  aa  ertate^  in  «  sale  hy  a  rental,  the 
Cottit  seem  to  make  a  distinction,  and  to  allow 
lliose  kains  and'  semcea.  tot  which  money  may 
he  d^nanded,  to  be  iiidnded  in  the  rental  for 
^tiSmg  the  price;  whOe  they  refuse  to  sustain,  as 
part  of  the  rental,  such  kains  or  services  as  are  to 
lie  performed  w  delivered  in  kind/    4.  Sometimes 
a  cautioner  is  hound  idong  widi  the  tenant  for 
payment  of  the  rent;  and  where  the  rent  has 
heen  recovcfred  from  the  cautioner,  he  is  entitled 
to  have  a  conveyance  ftotti  the  landlord  of  his 
right  of  hypothec,  or  whatever  other  security  he 
snay  enjoy.**      S.  Kent  oD^ht  not  to  be   paid 


■•••i^FWF*^ 


*  Clut!iii«r8  V.  Cwalaaaf^utBe,  IS&l  Febmvy  ITSi.  Diet  toL  il 
f .  SM.  .  Mar.  (u  14169. 

^  If  the  CButidier,  ftr  a  tenant,  jpny  i^tiMmt  taidng  a»  asugaa* 
tim  to  the  fi^  ^  fanpothec,  idiichihe  landlord  e^joy^fixrdie 


Ig2  jbritancy  of  the  lease. 

^  before  it'&Us  due;  for  the  rent,  which  comes 
in  place  of  the  crop,  beloilgs  to  the  proprietor 
of  the  estate ;  and,  there£Dre;  were  it  paid  prior 
to  the  regular  terms,  and  were  ^he.  estate .  to  be 
sold  or  attached  by  the  diligence  of  creditors,  the 
new  proprietor  would  be  entitled  to  demand  the 
rent  from  the  period  of  his  entiy,  notwithstand- 
ing the  previous  payments  to  the  former  proprie- 
tor ;  nor  is  a  forehand  payment  of  this  kind  effec- 
tual, even  against  an  arrester ;  sincie  to  authorise 
this  would  occasion    innumerable  frauds.""    The 


rent^  the  other  creditors  of  the  tenant  may  arrest  and  exdude  him  ; 
Garden  of  7roup  v.  Dr.  Gr^^y^  94th  January  1^35.  ^Afor,  p.  SI  12; 
and  Elchies  voce  Hypothec^  No.  I.  and  Notes^  p.  194. 

'  These  have  been  long  established  points. '  1.  It  was  finuid  in 
a  case  reported  by  Durie^  Gray  v,  Campbell^  June  19, 1699.  Mci. 
p«  10023,-^^'  That  rent  advanced  by  the  tenant,'  to  liie  heritor,  be- 
"  fore  the  term  of  payment^  does  not  liberate  the  payer^  if  the  re- 
*'  ceiver  be  denuded  of  his  right,  in  favour  of  another,  before  ex- 
piring of  the  said  term ;  without  prejudice  of  the  toiant's  relief 
against  the  heritor."  And  Stair  reports  a  case,  in  which  "  it  being 
^'  the  custom  of  a  certain  Barony,  for  the  tenants,  at  their  entry,  to 
*'  pay  half  a  year's  rent ;  and  so  all  along,  half  a  year  before  the  hand'; 
'^  this  was  sustained  to  a  tenant  against  a  singular  successor ;  though 
'^  it  was  argued,  that  no  payment  befbre  the  hand  can  liberate  from 
a  singular  successor ;  because,  who  hath  right  to  the  land,  hath 
right  to  the  fi-uits  extant  upon  the  land,  or  growing  after  the  com- 
mencement of  his  right,  and,  consequently,  to  the  rent  payable 
"  therefor ;  in  respect,  it  was  answered.  That  here,  every  year  was 
paid  within  itself,  and  so  the  first  year^  the  half  at  the  beginning, 
and  the  half  at  the  middle,  and  subsequent  years  confbrm,  which 
'^  must  lie  sufficient  to  the  tenant ;  otherways,  tenants  paying  at 
'^  Whitsunday  and  Martinmas  should  not  be  liberated,  because  the 
*'  whole  year  is  not  run  out;  or,  paying  their  farms  at  Candlemas 
''  should  not  be  secure  lor  the  profit  of  grass  thereafter,  till  Whitsun- 
"  day;"  Diet.  vol.  II.  p.  52. — Earl  of  Lauderdale  v.  Tenants  of 
Swinton,  7th  Jan.  1662L  Stair's  Decisiohs.  -  Mor.  p.  10033.  So 
tbat^by.law^the  rent  may  be  xDade  payable^  befbre  the.estpiratiio]^ 


i( 


' 


WHEN  THE  RENT  IN  ARREAR.  igg 

name  rule  holds  in  regard  to  sub-tenants.  6.  Any 
right  of  retention  of  the  rent  given  to  the  tenant, 
in  payment  of  a  debt  due  to  him ;  or  any  alloca^ 
tion  of  that  rent,  in  payment  of  a  debt  due  to 
another ;  will  be  effectual  against  the  granter  and 
his  heirs  or  representatives ;  but  will  have  no  ef- 
fect against  singular  successors.  7.  Although 
it  would  thus  seem  to  follow,  that  all  anticipa- 
tion of  the  rent  is  ineffectual  against  singular  suc- 
cessors, yet  it  is  not  understood  that  a  grassum, 
paid  by  a  tenant  at  his  entry,  though  it  be  a  ge- 
neral anticipation  of  the  rent  payable  under  his 
lease,  affords  any  ground  of  repetition  to  the  sin- 
gular successor/  8.  A  rent'  is  required,  to  en- 
title the  lease  to  the  benefit  of  the  act  1449 ;  and 
this  rent  will  be  effectual  for  that  purpose,  though 
less  than  the  annual  value  of  the  lands.' 

Connected  with  this  obligation,  is  a  clause 
which  was  formerly  in  use,  declaring  an  irritancy, 
in  case  the  rent  should  remain  unpaid  for  two 
years.  This  irritant  clause  was  common  to  leases 
and  to  feu-rights.     Independently  of  the  stipula- 


of  the  year^  of  which  it  is  the  rent,  hut  these  teniis  ought  not  to  be 
anticipated.  .  9.  In  regard  to  the  diligence  of  creditors^  whlch^  as 
&r  as  it  is  personal^  does  not  rest  on  the  same  principle  with  the 
right  of  the  new  proprietc^^  but  on  expediency,  it  was  found,  so 
early  as  1611^  that  a  payment  before  the  term^  by  a  tenant,  to  an 
assignee  of  the  landlord's,  was*  not  a  relevant  defence  against  an 
arrester.  Wilson  v.  Warrock,  3 1  st  January  1611.  Diet,  vol.*  ii.  p. 
62,  Mor.  p.  10029. 

*  See  the  effect  of  grassum  in  leases  under  an  entaU.  Supra,  p.  107. 
Also  in  Appendix,  where  the  result  of  the  questions  regarding  th^ 
Queensberry  leases  in  stated. 
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tiopii  of  p^itiea.  » l^^e  migM  b^te  iJeen  ikntiAM 
by  tbe  tetf»iit%  ipewi^if^  4i«i  Hrrantr  ^  two  year$' 
rrati  but  wbere  there  wii9  na  eKpireas  8ti|p«UttQii 
declariBg  s^dh  ati  init^ney,  the  imtancy  as  ia  feu- 
rigbti  wa9  purgeable  at  ta^y  ti^  befei:e  decree  df 
decl^ratof  wa$  pf oQQfinoecl ;  thftt  is  to  say*  tiie  te«i« 
sffkt  mjgbt,  before  eeatenee  passed  i(girast  bin, 
p^y  the  rent,  atid  free  liioKself  firopi  the  irritao^ 
cy :  Qut»  ^boFO  the  imtwey  was  expresaed  in 
^ffitiag,  it  1N9$  beU  to  be  dfectujiK  1^  the  inere 
b^e  of  <^«  time^  4|id  apt  tq  b^  pa^09ble  alt  tide 

Undesr  the  tttle  {rrltanc^^  ui  the  D^ioaaiy, 
m^l  he  feaiid  sev^al  ^eiN^iy  i^ecbioas^  ia  which  Ibis 
ifiit^aey  w«»  sustMaiad.^  ^t  without  gejtog 
Oirar  the  aaxaes  of  the  fuJder  09^1^  there  are 
two  of  a  hite  di^te,  wh^^e  this  do^toa  was  pro** 
adWieed.  Ia  the  i^cft  of  thofie  eases,  the  itri- 
tevey  iva$  provide^  ii)  cuse  the  Te»t  i^ould  reiBaia 
ai^aid  fo^  half  a  year  aft^t  it  becsflfie  due ;  and  a 
de^el^  haii^ing  beea  obtaiaed  before  the  Sheriff*  ia 
aa  aetioa  of  declaraim  oC  irritaaey,  the  Cowt 
would  aot  open  up  that  decree,  and  allow  the  te- 
nant to  purge  the  irritancy.^  In  the  latter  case, 
there  was  a  declaration  ia  the  lease,  that  the  irri- 
tstaqy  should  not  be  purgeable  at  the  bar ;  and  the 
Court  gave  e£feot  to  thk  deehratioii,  1^  refu^oig 


*  Liurd  of  Oosfivd  f%  Sittdnfar,  Atedst  1^7.  Colvfl.  Mor»  p. 
71  SI.  Hay  i;.  Moffat,  December  1566.  ColvS.  Mor.  p.  79S6. 
SeatoHii  V.  Seeto«W9>»  StibtMarah  16^11.  H«djift9gt9a  ^  Moi.  p.  7184. 
lfo|>bii»R  «.  Kmh^  UiiU  PtebrUai^  HK^.  Mor.  p.  7SSS.  Fo!«(w 
ric  v.  Hunter^  26th  July  1.678.     Stair.    M(W.  |^  ^9^. 

("  Sir  Jmnee  Clerk  t^.  Bennett  6th  March  1759.    ^lor.  p.  7^7. 


OBLIGATION  TO  PAY  CESS,  &c  Jg^ 

to  allow  the  tenant  to  pay  up  his  rent,  and  be 
teleased  from  the  conehifikms  <^  the  action/ 

But  notwit^tanding  those  dedsions,  this  irri- 
tauey  would  now  be  viewed  by  our  Judges  in  a 
diffei^afit  light :  in  every  case  aai  opportunity  would 
be  given  to  the  tenuit  of  paying  up  his  rent;  even 
a  deoree  in  absence  would  not  be  thought  an  in* 
surmountaUe  bar;  and  nothing  less  than  a  de« 
cree,  in  ./^o,  would  piechide  him  from  iins  in-  ^ 
dulgence.^ 

In  doling  tius  snfa|ect,  I  may  observe,  that  the 
cess  is  payable  by  the  landlord,  though  sometiniea 
laid,  by  agreement,  on  the  tenant  Where  it  is 
payable  by  the  latndkrd,  hut  actually  paid  by  the 
tenant,  he  ought  regularly  to  deduct  such  pay* 
ments  at  setfling  his  vent.  In  a  case  where  the 
tenant  had  been  so  negligent  as  to  pay  the  cess^ 
without  deducting  it  from  the  amount  of  his  rent  ^ 


■«■» 


*  Finlayson  v.  Weir  and  Clayton^  30tli  June  1761.  Mar.  p. 
7S39.  Considerable  doubts  have  been  recently  expressed  of  the 
jud^;meiit  in  this  case^  particularly  by  Lord  Presidnit  Blair.  In 
cue  case  the  Court  paas^  a  bill  of  suspension^  in  order  to  try  the 
question,  but  a  Compromise  took  place.  White  v.  Bremner,  ]  6th 
Nov.  1810.     Not  reported,  • 

^  In  decidiBg  tlw  case  Campbdl  v.  Mapalister,  16th  January 
1777.  Mor.  p.  7S34;  and  App.  voce  Irritancy,  No.  I.«-the  Court 
expressed  an  opinion,  that  irritancies  of  this  nature  are  purgeable  at 
the  bar;  and  that  though  decree  had  passed  in  absence,  and  been 
cxtrusted,  it  would  have -been  hard,  on  that  account,  to  hare  sub* 
jrcted  the  tenant  to  so  heavy  a  penalty.  It  has  been  found,  how« 
ever,  on  a  report  from  the  Bill-chamber,  in  a  suspension  of  a  de« 
cree  of  removing,  under  the  A.  S.  1756,  where  a  tenant  was  in  ar« 
rear  of  one  year's  rent,  and  had  failed  to  find  caution  in  the  Infe« 
liar  Court,  th«t  he  could  not  be  reposed  on  offering  cautioti  in  tho 
Cowt  of  Session.  Kinloch  v.  H'Comie^  l§th  Jvme  ISU.  Fac 
ColL 
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at  settlement,  the  Court,  when,  at  the  end  of  the 
lease,  he  made  a  demand  for  those  payments  of 
eess,  thought  themselves  bound  in  law  to  presume, 
that  those  payments  h^  been  reckoned,  in  -the 
settlements  which  had  taken  place  between  the 
landlord  and  the  tenant,  respecting  the  rent; 
and  they  reused  to  sustain  the  claim,  except  on 
a  proof,  by  the  writ  or  oath  of  the  landlord,  that 
they  were  still  due.^  It  will  sometimes  happen, 
that  a  tenant  is  taken  bound  to  pay  the  rent, 
free  of  all  burdens;  and  it  may,  in  such  a  case,  be 
questioned,  whether  this  will  reliere  the  landlord 
of  the  feU'^duty.  In  one  case,  the  tenant  became 
bound  to  pay  his  rent  free  of.  all  cesses^  &c.  and 
all  other  public  burdens,  and  others  dedutCtion^ 
whatsoever  imposed,  or  to  be  imposed ;  and  yet 
it  was  found,  that  the  tenant  was  not  bound  to 
pay  the  feu-duties  of  the  lands^  which  were  the 
subject  of  the  lease,^ 


V.  Thj:  obligations  relative  to  the 

HOUSES   ON   THE   FARM. 

The  law,  relative  to  the  obligations  on  the 
landlord  and  tenant,  in  regard  to  the  houses  on 
the  farm,  is  laid  down  by  Mr.  Erskine,  in  these 
terms  : — The  landlord  is  "  usually  obliged  to  put 
**  all  the  houses  and  offices,   necessary  for  the 


•  Veitch  V.  Paterson,  Sd  December  1664,  Stair.  Mar.  p.  11383. 
.  *»  York  Buildings  Company  r.  Grant,  ^6th  July  J  737,  Clk. 
Ilume^  No.  72.    Mor.  p.  15338. 
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f  farms,  in  sufficient  condition  at  tbe  tenant's 
entry;  and  sometimes  the  tenant  accepts  of 
them,  as  sufficient  by  a  special  clause :  and  in 
*'  whatever  condition  the  tenant  owns  he  has  re- 
^  ceived  them,  he  must  also  maintain  them  during 
*^  the  tack,  and  leave  them  in  tlie  same  repair  at 
**  his  removal,  tmless  the  landlord  himself  under- 
*^  take  that  burden  in  whole,  or  in  part.!"    Th^ 


<c 


*  Tfie  case  to  ydiich  Mr.  Erskine  refers^  is  so  instructiTe  on  thi» 
pointj  that  it  is  subjoined :  "  Whites  v.  Sir  John  Houston  of  tha( 

Ilk.  Foupt.  20th  December  170.7.  Mor.  p.  15258.  These  Whites, 
at  their  removing^  having  left  the  houses  and  mills  ruinous^  he 
"  takes  a  decree  against  them,  for  £280  Scots,  in  his  own  Baron 
"  court,  as  the  damage  sustained  by  him,  and  by  poinding  obtain^ 
"  paymeni  They  I'aise  a  reduction  of  this  decree,  &c.  &c. ;  and 
"  the  testimony  of  the  witnesses  coming'  this  day  to  be  advised,  it 
'^  appeared,  that,  as  tt>  some  of  the  houses,  they  were  out  of  repai^ 
'^  at  their  entry ;  but  that  XI 8  or  £20  Scots  woiUd  have  made  them 
''sufficiently  habitable,  and  wind  and  weather  tight;  and  that 
'*  they  were  2  or  300  merks  .worse  at  their  outgoing ;  but,  as  to 
y  other  houses,  they  had  meliorate  and  improyen  them  consider-! 
"  ably,  for  which  Uiey  craved  compensation  to  elide  the  damages^ 
*'  by  suffering  the  other  houses  to  fall  into  decay.  The  Lords 
''  found,  that  whatever  operation  or  meliorations  a  country  tenant 
"  made  upon  the  houses,  if  habitable,  for  his  own  easier  dwelling 
'*  or  accommodation,  as  striking  out  new  windows,  or  glazing  them, 
*'  or  making  a  hailing  to  break  the  force  of  the  wind,  &c.  he 
'*  could  claim  nothing  on  that  account ;  the  master  was  obliged  to 
"  him,  but  he  could  not  retain  his  rent  on  that  pretence,  neither 
"  could  he  demolish  or  take  them  away,  which  is  allowed  to  one 
^'  who  builds  on  lutiotbsr  man's  ground,  but  not  to  tenants.  •  And 
''  likeways  found,  by  the  nature  of  the  contract  of  location  and 
"  conduction,  the  tenant  was  bound  to  leave  the  houses  in  as  good 
"  a  condition  as  he  gets  them,  and  to  uphold  them  during  his  stay, 
''  unless  there  be  a  particular  paction  derogating  therefh>m,  such 
*'  as  the  master's  being  obliged  to  fUrnish  the  couples  and  great 
"  timber,  as  the  custom  is  in  some  places."    Such  were  the  ground^ 
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^  tenant,  ihoagli  he  should  enlaige  the  hmne^  or 
^'  build  new  offices,  is  entitled  to  no  abatement  of 
'^  rent  on  that  acore,  without  a  previous  agree^ 
'<  nent  with  the  hndferd.'** 

In  the  common  case,  then,  the  landlord  will  re- 
pair the  houses  hi  such  a  manner,  that  l3ie  tenant 
may  receive  them  from  him,  under  an  obligatiott 
to  keep  and  preserve  them  in  habitable  and 
tenantable  condition:  Or,  the  outgoing  tenant's 
obligation  to  leave  the  houses  in  sufficient  repair, 
may  be  assigned  to  the  incoming  tenant ;  and  it 
is  then  incumbent  on  him,  in  virtue  of  the  powers 
conveyed  to  him,  to  see  that  the  outgoing  tenant 
fulfils  ids  obligation.  In  some  districts  it  is  the 
ixractice  to  make  an  estimate  of  the  value  of  the 
fiubject,  at  the  time  of  the  tenant's  entry,  and 
another  valuation  at  the  expiration  of  the  lease, 
and  i;he  cmtgcnng  tenant  dther  pays  to  the 
laadloid,  or  receives  from  him  the  balance  on  the 
two  ^hiations  accordingly,  as  the  subjects  have 
risen  or  fallen  in  value;  this,  which  is  apparently 


«ii  mftadk  iJk  jvdgRMMt  in  this  Mie  {irooeeded^  md  it  ixtift,  Ulliait 
waptin  fyt  llie  acotnnMiatMiB  of  tiie  tenant  camiot  be  AargA 
MguBStikelmiliKd.  a.  That  Uiey  dannot  be  taken  an^y.  3.  Nei- 
Amt  «aB  lihe  vriue  of  dicm  lie  set  off  againrt  any  claim,  it  Ihe  in- 
•tinoc  of  the  kndlotd,  for  tke  reptdts  iieeenary  to  piit  tiie  Mljeclft 
itt  tbe  «ita«tioB  in  yiMth  llie  tenant  »  \iiamA  to  le«M  them.  4. 
Than  the  tenant  mxut  keep  and  leave  the  iBibjeeta  ia  the  ttsne 
otBte  of  rcfNiir  in  which  he  received  them.  5.  It  aeetas  to  ftnow, 
that  where  the  repairs  are  neoeeKiry  for  rendering  the  howefe 
haWtaMe^  these  repairs  nay  be  dahned  by  the  tenant  tkmat  the 
huidlord. 

*  Ersk.  Inst  dook  II.  tit  vi  j  3S. 


ispAitnre  aoosm  ]^ 

$o  fidr,  may,  hometmt^  be  onverted  to  a  pvpose 
UA&voonUf  to^  the  kadoid.* 


*  DneKt  ti.  Conntoa  of  Abojne,  14tli  May  1803.  Mor.  p.  ISS^^ 
In  ibis  case  the  Mains  of  Kalybarton  were  kt  in  lease  to  Charles 
Hacftf  for  15  years^  at  the  rent  of  £21Q,  witfa  «  danse  obliging 
him  tokafe  the  homes  and  bfggiiiep  of  ha  poesaMkm,  in  goo^ 
sufficient,  and  habitable  condidoa  at  hia  removjil^  and  to  take  tht 
same  under  inyentory^  under  ibis  provision^  '^  that  if  the  said 
^  botmes  aond  biggings  sbaB  hsTe  beea  then  fimnd  to  batte  beeilr 
«*  amciionitQd,  lie  said  Cbarlea  Ducat  sbaH  hen  dknraece  Unw* 
"  for  ftocatbe  said  Countess  of  Aboyno."  Tha  tenant  applied  t» 
the  landlord  for  liberty  to  build  a  larger  and  better  fiom  houses 
wbieb  was  refbsed,  whereupon  he  prooeeded  to  take  down  the  ali 
hoQsaiWithawwsfrehvlldiaglt  On  this  oocaaion,  tiia  kedlaid^ 
nadet  fiarm  of  instrument  protested  that^  under  the  danae  ahove 
tedted,  he  should  nor  be  liable  ftnr  (he  expense  of  the  new  bouse^  or 
Ibr  any'  thii^  fbrther  than-  repairs. 

At  ^  capimliaai  of  te  lease,  a  Taiaafio^  of  tie  faoesea  mi 
made,  when  it  appeared  that  the  value  of  the  houses  exceeded 
what  they  bad  bean  as  the  coBMaaneomaBt  of  iholaaae,  i6914:4:8d. 
ef  whid)  smphis  the  proportion  oonespondingto  the  new  dwelling* 
houses  was  £187 ;  15 :  fd«  An  actlan  was  hiwie^  fyt  the  whdiv 
serpkia,  aiBOKatitigi  aaabofe>  to  £915:  4: 8d. 

It  appeared  fl^on  a  proof  that  the  dd  dweUing-boase  had  beei^ 
ttnbihabiuble^  and  stood  in  need  of  a  tborati^  Kpair^  that  it  oo»» 
ikted ^no.HMie  than  two  rooaaa  and  a  kitdien^  and  that  the  mn9 
bouse  was  of  douUe  the  siae»  but  was  now  of  no  use  to  the  land'* 
ksdy  aa  hehad  td^n  the  ftim  into  his  own  posstirfon,  which  wasthg 
reason  he  ass^ned  to  the  t»iant  fbr  not  antiiorising  the  eidavgeniMdr 
of  the  hense^  and  ftr  insisting  that  it  should  be  repaired  rather 
Aanrehut^ 

Ihe  Sherifl^  beibre  whom  the  fuestion  originally  eame^  fbund, 
iiat  the  booses  were  necessary  fer  diefiarm^  and  this  ju^^ent  h&y^ 
ing'been  hrougbt  under  review  by  a  bill  of  adyocation^  whidi  was 
reported  to  the  Court  with  answers,  the  Court  adhered  to  ike  Sl»* 
riff's  Judgment,  by  refttsing  the  bilL 

The  prevailing  opinion  appears^  from  the  Faenlty  CoUeetion,  tOi« 
have  been^  that  as  the  dd  house  had  become  ruinous^  a  pew  one 
waa  necessary,  and  dthough  the  one  in  question  was  double  the 
site  of  the  ftnrner,  tfie  addition  was  not  considered  as  unieasouable. 
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The  conveyancer  ought  therefore  to  be  very 
careful  of  the  mannet  in  which  he  expresses  this 
clause,  so  as  to  avoid  the  possibility  of  bringing 
under  it  whatever  new  buildings  the  tenant  may 
choose  to  erect.  Sometimes  a  sum  is  allowed  to 
the  tenant  for  repairing  the  houses,  and  putting 
them  in  proper  tenantable  and  habitable  condi- 
tion :  But  it  will  be  remembered,  that  where  a 
sum  is  in  this  way  given  to  the  tenant,  or  where 
he  is  allowed  to  retain  a  certain  sum  for  repairing 
the  subjects,  he  will  not,  without  a  particular  ob- 
ligation to  that  purpose,  be  bound  to  produce 
Touchers  for  the  repairs ;  but  having  put  the  sub- 
jects in  repair,  although  at  a  less  expense  than 
that  which  has  been  allowed,  he  will  be  held  as 
having  performed  his  obligation.*    The  obligation 


and  was  therefore  a  melioration. — On  the  other  hand>  some  of  Uie 
Judges  did  not  consider  themselYes  at  liberty  to  inquire  what  was. 
proper  for  the  farm,  but  idliat  was  actually  agreed  upon ;  and  in 
this  view,  if  the  old  house  was  ruinous,  the  erection  of  a  new  one 
would  be  a  melioration,  ibt  which«  by  the  tack,  the  landlord  was 
bound  to  pay ;  but  in  so  &r  as  it  exceeded  the  old  one,  they  con- 
•idered  it  as  a  new  sulgect,  and  not  a  melioration  of  the  old  onej 
even  had  the  tenant  repaired  the  old  house,  and  built  an  additionid 
room,  he  could  not  have  made  his  demand  under  the  clause  in^the 
lease,  and  in  all  such  cases,  it  was  said,  that  the  Court  ought  to 
avoid  making  a  bargain  for*  the  parties,  difierent  from  that  which 
they  themselves  have  made  and  acted  upon.  On  this  reasoning,  the 
minority  would  have  given  the  expense  of  building  a  house  ofthe 
same  dimensions  with  die  old  one,  but  nothing  more. 

*  Dabdel  v.  Lockhart  of  Cleghorn,  25th  June  1765.  MOr. 
p.  15S60.  The  circumstances  of  this  case  are  thus  shortly  stated  in 
the  Fac  Coll.  voL  iv.  No.  18.  '^  George  Dalxiel  and  Mr.  Lockhart 
of  Cleghorn  having  agreed  about  the  conditions  of  a  tack  of  certain 
lands  belonging  to  the  lattpr>  one  of  which  was^  that  a  stipulated 
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upon  a  tenant  to  keep  the  subjects  in  repair,  must 
always  be  understood  with  reference  to  the  natural 
decay  occasionied  by  time ;  and  it  is  only  the  ordi- 
nary repairs  that  be  can  be  forced  to  make.  It 
is  not  meant  that  the  subjects  should  be  intrinsi- 
cally worth  as  much,  at  the  expiration  of  a  long 
leaise,  as  they  were  at  its  commencement ;  the  tim- 
ber work  may  be  half  worn,  but  that  is  not  a  de- 
cay to  which  the  obligation  on  the  tenant  extends ; 
and  if  the  house  be  in  a  ten antable. condition,  (a 
term  not  very  well  defined)  nothing  more  can  be 
required  of  the  tenants 

The  tienant  is  not  liable  to  repair  the  damage 
arising  from  such  extraordinary  .  accidents  as 
were  not  in  contemplatbn  of  the  parties,  and 
could  not  therefore  form  any  p&rt  .of  thebr  con- 
tracts As  where  the  subj  ect  has  been  destroyed  by 
lightning;  by  a  hurricane  of  uncommon  violence; 
by  accidental  fire ;  or  by  any  other  unusual  or  un- 
looked  for  occurrence. 

The  hurricane  in  January  1739  gave  rise  to 
several  questions  of  this  description.  In  one  case, 
a  tenant  had  received  £150  from  the  landlord,  in 
Consideration  of  which  he  came  under  an  bbliga- 


sum  shoiild  be  allowed  to  the  lessee,  for  the  expenses  he  might  be 
obliged  to  lay  out  in  the  reparation  of  the  houses  on  the  farm :  A 
process  being  afterwards  commenced  upon  the  different  construc- 
tions to  be  put  upon  the  terms  of  the  tack,  it  was  found  unanimous- 
ly, that  the  landlord  could  not  oblige  the  tenant  to  produce  parti- 
cular accounts  of  the  expenses  he  had  been  at,  provided  he  had  ful- 
filled the  terms  of  the  tack  in  properly  repairing  the  houses,  and 
putting  them  in  a  habitable  condition." 
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tion  ta  put  the  sulgects  in  repair^  mA  to  Tteep^- 
tliem  M  durii^  the  lease.  The  tenant  admitted 
that  hia  obligation  extraded  to  the  damage  ariaing^ 
from  a  storm  of  ordinary  violenee,  bat  that  in 
framing  this  obligation,  a  stonn  of  snch  extreme 
violence  as  that  in  17d9f  never  could  have  heeti 
in  the  contemplation  of  either  of  the  parties.  The 
Court,  in  these  drcttmstances,  held  that  the  ten- 
ant was  entitled  to  a  sum  for  repairs  in  additiot» 
to  the  sum  which  he  had  already  received.* 

A  similar  judgment  was  pronounced  where 
there  was  a  dause  in  the  lease,  binding  the  tenant 
to  keep  the  houses  in  repair ;  but  the  Court  ex- 
pressly linntcd  the  tenant's  claim  ^  to  such  of  tlui 
^  housea  as  yf&e  damaged  to  an  extent  exceed^ 
^  ing  the  effect  of  storms  in  use  to  happen  in  this 
*^  country,  but  a»  to  such  of  the  houses  as  were  not 
^  damaged  beyond  what  might  be  supposed  to 
'^  happen  in  an  ardinary  storm,  the  tenant  ba^ 
"  found  liable  to  repair."'' 


>l»i         i.»i«»«pi*»i»i*«<l»w.»— — — —      »i     II  !■■       I  tma^—mtm^^l^^mtl^tt^ 


•  Yaik  BftildingB  Conpany  tr.  Adams,  5th  July  lUX.  Clerk 
Home's  CdL    M«r.  p.  1QI27. 

*>  Gkrk  V.  Bakd,  10th  July  1741.  fiilk.  voc.  voce  Pericvlwrn, 
Mor.  p.  10128. 

With  i^ard  to  th«  destriMtiQii  (^  the  sufejeet  hy  aeddeiital  ikesr 
there  are  two  kte  cases  m  which  the  law  upon  that  point  has 
been  deliberately  considered,  and  the  question  ultimately  settled, 
by^  decision  in  the  House  of  Lords. 

In  the  first  of  these  cases,  the  Tack  bound  the  tenant  to  ke^ 
the  houses  upon  die  fkrm  ''  in  tenantahle  and  habitable  repair"  &c 
The  farm  house  was  burnt  down  by  accident,  fioth  landlord  and 
tenant  wished  it  rebuilt,  and  the  question  was,  by  which  of  the 
two  the  expense  of  rebuilding  should  be  defrayed.  The  Court, 
proceeding  chiefly  on  the  maxim  ^  res  perit  domino,"  held  that 
the  landlord  must  rebuild  at  his  own  expense.    There  was,  how- 
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We  faave»  in  these  cases,  an  illustration  of  the 
nature  and  extent  of  the  tenant's  obligation.  He 
must  make  repairs  whieh  become  necessary  froni 
ordinary   causes;    iivhete  they  are  occasioned  by 


■•■diiMa 


ever^  much  dife^nce  of  opinion  among  the  Judges.  Lord  Newton 
though  that  the  usual  obligation  undertaken  by  the  tenant,  as  to 
keeping  the  houses  in  repair*  laid  the  bsrcbii  ef  rebuilding  upoB 
him.  The  maxim  res  perit  domino  might  be  correct,  but  '^pae^ 
"  turn  toUit  legem,"  Lords  Glenlee  and  Polkemmet  Uiought  that 
the  party  wiidui^  ihe  house  might  rebuild  it,  but  that  neitiier 
party  eoold  be  compdled  to  rebuild.  The  majority  of  the  Court;, 
however,  including  the  late  Lord  Meadowbai^,  laid  the  expense 
of  rebuilding  upon  the  landlord.  Swinton  v.  M'Dougal,  16th 
Jan.  1810.  Fac  CoH.  See  the  Report,  in  which  the  opinions  of 
the  Judges  are  fully  given. 

In  the  other  case,  also^  the  farm-house  had  been  burnt  by  acd- 
dent,  and  the  tenant  required  the  landlord  to  rebuild  it,  or  to  allow 
him  to  do  se,  and  to  retain  the  expenae  from  the  rent  The  landt* 
lord  declined  to  rebuild,  or  to  defray  any  of  the  expense  of  rebuild- 
ing. But  the  Court  of  Session  held,  that  the  tenant  was  entitled  to 
a  house  on  his  ton,  the  want  of  which  might  expose  him  to  very 
great  inconvenience;  and  proceeding,  as  in  the  former  case,  on  thd 
maxim  **  res  perit  domino,'*  they  found,  that  the  landlord  waa 
bound  to  rebuild  at  his  own  expense,  Bayne  v.  Walker,  30th  May 
1811.    Fa&ColL 

On  appeal,  however,  this  judgment  waa  reversed.  The  question 
decided  by  the  House  of  Lords,  waa  the  sin^de  one,  which  of  the 
two  parties  shall  rebuild  ?  for,  in  this  case,  the  tenant  did  not  adc 
any  abatement  of  rent  on  account  of  the  loss,  or  relief  in  any  other 
way.  Lord  Redetdale  held,  1st,  That  the  metming  of  the  maxim 
fes  perit  domino,  on  which  the  judgment  in  the  Court  of  Session 
proceeded,  wasi,  that  no  one  was  bound  to  smswear  the  consequences 
of  the  aoeident*  The  sulgect  perishes  to  each,  according  to  his  in* 
terest  in  it, each  being  dominus  to  that  extent:  That,  otherwise,  no 
distinction  can  be  made  between  a  nineteen  years'  lease— « liferent — 
and  a  lease  for  a  thousand  years,  although  the  distinction  in  equity 
ftod  justice  is  •bvious.  The  rule  also  would  apply  equally  at  th« 
beginning  and  at  the  end  of  a  lease,  and,  oonsequently,  with  very 
diiiaent  degrees  of  hardship  to  the  landlord.  If  (asked  his  Lord- 
>bip)  aliferenter  let  ioft  years,  and  the  house  is  burnt,  shall  the  life- 

O 
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extraordinary  causes,  they  fall  on  the  proprietor^ 
The  oUigation  on  the  tenant  respecting  fences  isy 
both  8t  cpmmon  law,,  and  in  general  by  express 
stipulatiou,  the  same  as  that  with  regard  feo  the 
houses  on  the  farm.  The  tenant  is,  in  the  ordi- 
Hary  case,  bound  to  leave  the  fences  in  sufficient 
repair.  The  extent  of  this  obfigation,  however,, 
will  be  regulated  by  the  condition  ia  which  he 
finds  them  at  his  entry.* 


renter  rebuild  both  for  His  own  teniant  and  to  the  fiar  ?  2d,  The 
usual  obligation  impoeed  by  a  lease  upon  the  tenant  with  re- 
gard to  keeping  the  houses,  &c.  in  repair,  it  is  admitted,  can« 
not  apply  to  such  an  accident  as  this,  or  to  any  extraordinary^  da^ 
mage;  and  why  should  a  different  rule  apply  to  the  landlord*, 
where  the  hardship  may  be  greater  ^  L^;al  presumptic^  is  ad- 
mitted to  qualify  the  tenant's  obligation,  asid  ought  also  to  qualify 
the  landlord's.  Sd,  The  landlord  may  have  to  oonsfder  whetfier  the 
house  to  be  built  should  not  be  very  different  fhnn  the  old'  one  ; 
and  is  the  tenant  to  enjoy  all  the  advantage  of  a  superior  houise, 
perhaps  during  a  long  lease,  without  paying  any  additional  rent  finr 
it  ?  The  loss  of  the  house  does  not  entirely  destroy  the  use  of  the 
fkrm  to  the  tenant ;  and  the  inconyenienoe  differs  according*to  the 
endurance  of  the  lease  after  the  accident  The  rule  ought  to  be, 
that  if,  from  the  magnitude  of  the  loss,  the  tenant  finds  that  he  can- 
not remain,  then  let  him  remove,  and  this  of  course  will  produce 
questfons  as  to  meliorations,  &c,  not  involved  in  the  present  case. 
Or  the  tenant  may  have  an  abatement  of  rent  proportioned  to  the 
loss,  an  abatement  which,  in  this  case,  he  has  not  sought;  His 
Lordship  did  not  think  that  the  decisions  quoted  had  any  applioa- 
tion  to  the  circumstances  of  the  case. 

Lord  Chancellor  Rldon  agreed  with  Lord  Redesdale  as  to  the  maxim 
m  perit  domino*  There  was  here  no  question  as  to  how  the  tenant 
ought  to  be  indemnified  for  the  loss  of  the  house;  and  the  whole 
question  on^^t  in  fhture  to  be  avoided  by  an  express  stipulation  in 
tibe  lease,  as  in  England.  This  case  was  held  by  the  House  df  Lords 
as  fixing  a  rule  fbr  decision,  in  shnilar  cases,  for  ihe  fhtnre.  See 
Dofy/9  Reports,  Vol.  HE  p.  234. 

*  Where  a  tenant  has  been  at  the  expense  of  effecting  newf^« 
ees  Tobuitanly,  and  widioat  any  obligstion  to  do  so,  it  seems  bard 
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.  Where  the  tenant  undertakes  to  erect  houses 
or  fences  at  his  own  expense,  on  condition  of 
being  repaid  at  the  expiration  of  the  lease,  it  may 
be  requisite,  with  reference  to  the  case  of  a  sale 
during  the  currency  of  the  lease,  and  to  the  ques-» 
tions  which  may  arise  between  the  seller  and  the 
purchaser,  distinctly  to  point  out  who  is  to  be 
considered  as  the  debtor  in  the  obligation  of  re- 
payment. We  have  seen  already,  that  questions 
of  considerable  difficulty  may  arise  upon  this 
point,  and  it  is  better  to  provide  against  them 
by  an  express  stipulation* 


VI.  OBLlGAtlOlJ  RELATIVE  tO  tHfi  MANAGE- 
MENT OF  THE  FARM. 

Proprietors  frequently  prescribe  plans  for  the 
management  of  their  farinsi  which  the  tenants  are 
in  general  compelled  to  follow  by  penalties  or  by  ad-» 
ditional  rents.-^There  are  two  questions }  1*  What 
are  the  conditions  to  which  the  tenant  ought  to 
be  bound?  And,  2.  In  what  manner  can  these 
conditions  be  most  effcictually  enforced  ? 

1.  The  conditions  imposed  on  the  tenant  pre-* 
sciibe  to  him  rules  of  management,  and  point  out 


to  hold  that  he  must  either  reitiOTe  them  altogether,  cnr  leave  theia 
in  good  repah:. ,  Yet  so  it  ha«  been  founds  where  the  tenant 
was  bound  by  his  lease  ^'  to  uphold  the  fences  and  dykes,  and  tof 
''  leaie  them  in  proper  repair."  Andrew  tf,  Morrison,  19th  Jan^ 
ISll.  Fac  CdL  •  The  same  holds  with  regard  to  march  fences, 
where  they  have  been  in  existence  at  the  tenant's  entry.  Dudgeoo 
V.  Howden^  23d  Nor.  tSlS.    Fac.  Coll. 
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the  plan  by  which  he  is  to  labour  and  manure 
the  farm,  and  the  rotation  of  crops  which  he  is  ta 
&II0W ;  or,  they  may  be  of  a  negative  nature  only, 
and    calcukited   to    prevent  him  from  running 
out  and  exhausting  the  soil.    A  plan  of  man* 
agement,  to  which  the  tenant  is^  under  every 
change  of  circumstances,  bound  rigidly  to   ad- 
here, has   been    reprobated,   as    an  attempt  to 
ecmtrol  what  must  depend  on  the  seasons,  and 
£xr  which  no  human  foresight  can  provide.    It  is 
complained  of,  as  depriving  of  the  power  of  man-^ 
agement  the  person  chiefly  interested,  while  it  ex* 
dudes  all  improvement,  and  throws  a  ruinous  re- 
straint over  the  operations  of  the  tenant     In  op- 
position to  this  reasoning,  it  bus  been  urged,  that 
a  plan  of  management  laid  down  with  judgment 
ensures  a  rotation  of  crops,  which  must  prove  bene- 
ficial to  the  tenant,  at  the  same  time  that  it  must 
secure  the  interest  of  the  landlord,  and  leave  the 
hna  in  good  condition  at.the  ex])iratio9  of  thelease. 
It  belongs  to  those  conversant  with  agriculture 
to  determine  this  point ;  but,  without  presuming 
to  decide,  it  ia  evident  that  the  plan  cuinot  be  of 
a  nature  so  general  as  to  comprehmd  all  cases, 
A  plan  of  management,  wh^ev«r  it  is  applied, 
must  be  arranged  fix  the  farm  on  which  it  is  to 
be  executed,  and  must  necessarily  be  affected  by 
the  soil  and  condition,  and  by  the  situation  of  the 
(arm  ;  no  general  plan  can  be  proposed,  and  where 
Qxxe  is  prescribed  for  a  particular  farm,  it  is  the 
conveyancer's  duty  to  express  the  temvi  of  it  in 
|ilai:n  unambiguous  language,  and  to  secure  tbe 
observance  of  it  by  proper  €laus€»sf» 
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a  set  of  negative  regulations  are  not  in  the 
isame  sitaation  with  sueh  plans  of  management, 
and  tbey  aeem  highly  necessary  on  the  part  of  the 
landlord.  'Thtre  are  many  situations  in  which 
the  interests  of  landlord  and  tenant  are  opposed; 
4Xi  course,  there  are  many  subjects  of  dispute ;  it  is 
therefi>re  'no  nutt'e  than  a  reasonable  precaution  to 
prevent  the  tenant  from  injuring  the  interest  of 
ibe  landliHti.  Even  in  ;the  forms  of  the  lease,  as 
^fpfOveA  j(/£  by  those  vfho  are  hostile  to  restric- 
tfons  on  the  tenant,  there  is  often  inserted  a  clause 
by  which  the  tenant  is  prohibited  from  ^  raising 
^  above  two  suceessive  orops  of  any  of  those  sorts 
of  grain,  usually  known  by  the  name  of  whit6 
crops,  the  principal  of  which  are  wheat,  oats^ 
^  barley,  and  rye,  from  any  part  of  the  said  lands, 
**  without  the  intervention  of  some  kind  of  green 
'*  crop,  with  or  wi&out  a  &llow  complete ;"  and 
hj  whieh  he  beoomes  bound,  ^  not  to  deteriorate 
^  cfr  run  out  the  lands,  but  to  restore  them  at  the 
^  edcpiration  of  the  lease,  in  good  heart  and  con- 
^^  dition.'*  Whether  such  a  clause  be  a  sufficient 
safeguard  to  the  landlord  I  presume  i^ot  to  say: 
but  it  ^ves,  at  least,  that  in  the  opinion  of  those 
yfh&  sfe  most  decidedly  against  fettering  the  ten- 
ant, a  dause  whieh  may  proted;  the  interest  of 
the  landlord  is  proper  and  neeessary. 

A  very  ingenious  device,  in  order  to  free  ,tlie 
ie&ant  from  resteaint,  and,  at  the  same  time,  to 
l^rotect  the  interests  of  the  landlord,  was  contriv- 
ed by  Lord  KainsA.  This  plan  cannot  bo  bet- 
t»  mtrodttced  to  the  notice  of  the  reader,  than  in 
the  wosds  of  a  man,  to  whom  every  one  acquaint- 
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ed  wih  agriculture,  either  practically  or  8cien« 
tifically,  iivill  listen  with  attention.  Speaking 
of  the  manner  of  reconciling  the  opposite  inte- 
rests of  the  landlord  and  tenantf  Dr.  Ander- 
son says,  *^  To  effect  these  things  appeared  to 
*^  me,  for  a  great  many  years,  to  exceed  the 
^^  power  of  human  ingenuity  to  devise.  It  has 
**  heen  done ;  and  the  puhUc  are  obliged  to  the 
^*  late  Lord  Kaims  for  this  excellent  device.  His 
*^  Lordship  proposed,  that  the  lease  should  extend 
^^  to  an  indefinite  numW  of  years,  consisting  of 
'^  fixed  periods,  at  the  end  of  which  a  rise  of  rent 
'*  should  take .  place,  with  permission  to  the  ten- 
^'  ant,  at  the  period  of  each  of  these  rises  of  rent, 
**  to  give  up  his  farm  if  he  shiall  see  propa: ;  and 
^  granting  a  similar  power  to  the  landlord,  upon 
^'  proper  terms,  to  resume  his  land  if  he  shall 
**  think  fit."*  Dr.  Anderson  then  explains  more 
ftilly  the  nature  of  the  lease ;  and  he  concludes 
with  this  observation : — ^*  Such  are  the  outlines  of 
*'  that  plan  of  a  lease,  that  his  Lordship  has  pro- 
^*  posed :  by  this  plan,  the  tenant's  hands  are 
'Vnot  tied  up  by  restrictive  clauses,  dictated  by 
'^  ignorance,  under  the  pretext  of  securing  the  in- 
**  terest  of  the  landlord.  His  interest  is  secured 
*^  in  a  mudi  more  effectual  manner,  while  the 
tenant  is  left  at  full  liberty  to  avail  himself  of 
his  knowledge,  his  skill,  and  his  industry.  In- 
''  stead  of  ceasing  to  begin  any  arduous  undertak- 
^'  ing,  as  he  ever  must  do  where  he  has  no  lease, 
^^  (x  of  beginning  to  improve,  for  a  few  years  only, 
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'^/at  tihe  oonunenoement  of  his  lease,  but  stopping 
'^^  short  while  in  the  midst  of  his  career^  and  then 
'*  running  it  down,  to  the  same  exhausted  states 
''as  it  was  at  its  commencement,  he  continues 
'V'to  push  forward  without  ever  stopping,  and  ad- 
^'^anoes  even  with  an  accelerating  progress  for 
^'  an  endless  period  of  years.  No  person  but  an 
^  'experienced  farmer,  can  conceive  the  <lifference 
''  that  ywvld  be*  between  the  productiveness  of 
^  the  same  land  under  this  management,  at  the 
''end  of  an  hundred  years,  from  what  it  would 
"  have  been  if  let  even  for  detached  periods,  of 
^  twenty-one  years  each.  In  unimproved  waste 
"  lands,  the  difference  would  approach  to  infinity. 
^  In  lands  which  were  originally  very  rich,  the 
"  difference  would  be  less  considerable ;  but  in 
^  all  cases  where  cultivation  could  take  place, 
^'  the  difference  would  be  very  great."  .  Such 
is  the  opinion  of  a  most  intelligent  and  well  in- 
formed writer  on  the '  subject ;  an  opinion  which 
^^ntitles  this  form  of  the  lease  to  the  serious  oon- 
^sideration  of  the  landed  interest  of  the  country.' 

SL  Themeaai^of^enfin'dngthep^ 
ment. — Every  specific  act  which  a  person  becomes 
legally  bound  to  perform,  may  be  enforced  by 
means  of  personal  diligence.  Under  the  clause  of 
registration  in  a  lease,  it  might,  therefore,  be 
thought  that  a  landlord  might  compd  implement 
of  conditions  relative  to  management :  But  this  is 
obviously  an  impracticable  method  of  enforcing 

*  See  Appendix  to  No.  II.  where  a  fViUer  acooant  is  given  of 
]ea86>  and  aaaUempt  made  to  reduce  it  to  a  practical  too. 
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tuoh  obligttioQfl.  The  omtmTeiitioii  fmild,  in  al- 
most every  case,  require  to  be  established  in  a  re- 
gular actioQ ;  and,  if  a  more  summary  proceeding 
were  attempted,  from  the  rery  nature  of  the  obli- 
gations attempted  to  be  enforced,  there  would  al- 
way  be  sufBeient  grounds  for  a  suspension  of  dili- 
gence.* 

The  most  obvious  and  most  natuial  expedient, 
in  such  a  contract,  is,  to  provide  an  additional 
rent  for  such  ground  as  may  be  laboured  difl^r- 
ently  from  the  plan  prescribod ;  and  the  only  dan- 
ger is,  that  a  regulation  of  this  kind  may  be  con- 
sidered as  a  penalty  rather  than  as  a  rent ;  ibr, 
should  it  be  considered  as  a  penalty,  a  very  trouble- 
some question  might  arisen  and  a  poof  of  the  ex- 
tent of  the  damage  would  be  necessary. 

Yet,  there  does  not  seem  to  be  any  inconsis- 
tenoy,  pr  any  thing  contrary  to  the  nature  of  the 
contract,  where  a  landlord  sets  his  farm  at  so 
much  an  acre,  on  condition  that  it  shall  be  la- 
boured according  to  a  certain  plan ;  but  that  if  the 
tenant  shall  depart  from  that  plan,  and  labour 
the  fkrm,  or  any  part  of  it,  differently,  then  he 


^  A  departure  fVom  a  prascrihed  oounc  of  auniBsenieBt  wiU  ilio 
expose  the  oontiayeaer  to  an  action  of  damages.  But  even  this  af- 
fords imperfect  aecurity  to  the  landlord.  In  order  to  bring  such  an 
action  eflbctnaUy,  he  would  he  under  the  necessity  of  superintend- 
ing the  tenant'a  optratioiu  wmt  ckaetj  than  he  night  wish.  The 
tenant,  too,  might  have  it  in  his  pQi#er  to  urge  many  pkaa  in  miti- 
gation/ Or  a  delay,  perhaps,  in  raising  the  action  might  enahle  him 
Buccessftilly  to  plc»d  acquiescence  oa  the  port  of  the  landlcntl.  if  er 
Murray'a  TwmHw  «.  GerAosw  «SthPehiuary  ISQS.  Fao. Coll  Mor. 
App.  Micr  Tadu  Nok  1% 
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shall  pay  so  much  mare  for  each  acre  brought 
under  a  different  plan  of  management.*  The  rent 


•  The  dedaioiw  of  the  Court  seem  to  sanction  this  opinioR.*^ 
An  obligation  relative  to  ploughing^  with  this  addition ;  "  and  if 
"  you  shall  plough  any  more  there^  you  hereby  agree  to  pay  mc 
''  jCIOO  Scots  for  each  acre^  and  proportionally  for  less^"  was  enfoi^ 
oed  to  the  fUll  extent  against  the  tenant  who  had  oontrayened, 
Although  the  additional  rent  was  greatly  disprqiortioned  to  the  da- 
mage sustained  by  the  landlord.  Pollock  v.  Patpn,  84tb  February 
1777.     f  ac.  Coll.    Mor.  Appen.  voce  Tack^  No.  4. 

A  clause^  prescribing  a  particular  course  of  management,  with 
''  power  and  liberty"  to  the  tenant  to  pursue  a  different  course  on 
paying  £^  of  *'  additional  rent"  for  each  acre  laboured  differently, 
was  literally  construed  against  the  tenant,  although  the  addition* 
al  rent  was  greatly  beyond  the  value  of  the  sutjecta.  Graham  of 
Balgowan  v.  Straiton>  1787,  House  of  Lords,  1789.  Note  to  Report 
of  M'Kenziet;.  Gilchrist,  13th  Dec.  1811.    Fac.  ColL 

Double  rents  exigible  in  case  the  tenants  shall  remain  beyond 
the  sdpulated  expiration  of  the  lease,  have  also  received  a  literal  in- 
terpretation as  being  highly  expedient,  although  it  seemed  to  hav< 
Wen  the  opinion  of  the  Court,  that  where  a  rent,  ''  altogether  exor 
**  bitant,"  was  stipulated,  they  might  interpose  their  equita' 
powers  to  modify  it.  Mcintosh  v.  M'Donell,  Ist  February  1798. 
Fac  ColL  Mor.  Appen.  voce  Tack,  No.  5,  Hart  v.  Anderson^ 
19th  Februiury  1796.    Not  reported. 

A  tadk  pescribed  the  course  of  labouring,  '^  under  a  penalty  of 
"  £3  sterling  for  each  acre  laboured  otherwise  than  as  above,  to 
*'  which  the  damages  are  hereby  estimated  without  power  to  any 
"  judge  to  modify  them  on  any  pretence  whatever."  Judgment 
went  against  the  tenant  who  had  contravened,  the  Court  refiising 
to  modify  the  sum  to  the  actual  damage — but  here  the  sum  award- 
ed  against  the  tenant  was  trifling.  Henderson  v.  Maxwell,  24th 
February  1802.    Fac.  ColL    Mor.  p.  J  0054. 

A  tenant  bound  himself  to  labour  the  £inn,  '^  according  to  the 
'^  rules  of  good  husbandry,  and,  in  particular,  never  to  take  two 
"  white  cr^s  in  succession  from  any  part  of  the  lands."  Shotdd 
he  contravene,  he  bound  himself  to  pay  £4  sterlii^  of  additional 
rent  for  each  acre  laboured  contrary  to  the  stipulations,  and  that 
for  all  the  subsequent  years  of  the  lease.  **  But  declaring  that  al- 
though an  additional  rent  is  hereby  stipulated,  the  landlord,  &c. 
may  put  a  st6p  to  such  labour  or  creeping  contrary  to  the  stipi^a- 
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of  a  farm  in  grass,  and  the  rent  of  the  same  fiirm 
virith  a  liberty  of  ploughing,  will  be  different ;  and 
there  is  no  impropriety  in  stipulating  different 


"  tions^  in  such  manner  as  BCtordB  to  law.*  Hie  lease  w»  ftr  19 
years ;  and  in  the  6th  year,  the  tenant  laid  ^own  6  acrea,  'vvMchhe 
liad  careAilly  prepared  and  manured,  in  wheat,  with  grass  seeds  ;— -4 
•acres  of  the  grass  crop  failed,  and  in  the  subsequent  jrear,  the  teaant 
sowed  barley  and  grass  on  these  4  acre6.-^The  landlord  availed  him^ 
«eIfof  the  literal  terms  of  the  lease,  and  insisted  that  for  this  acci- 
dental and  harmless  deviation  from  the  prescribed  course  of  crop- 
ping, the  tenant  should  pay  £4  of  additional  rent  &g  these  4  acres 
during  the  whole  of  the  -subsequent  years  of  the  lease.  This  ma- 
<nife8tly  was  not  such  a  deviation  as  the  additional  rent  was  intended 
to  guard  against;  and  the  amount  of  the  sum,  togeAer  with  the  land- 
lord's power  of  interrupting  &e  course  of  management  for  which 
^e  additional  rent  was  provided,  rendered  the  stipulated  som^  al- 
though nominally  an  additional  rent,  yet  virtually  of  the  nature  of  a 
Tery  heavy  penalty.  The  Court,  however,  reiVised  to  interpose, 
and  held  that  the  bargain  which  the  parties  had  made  fbr  them- 
selves, however  hard  in  its  consequences  to  the  tenant,  was  binding 
upon  him  to  the  faHl  extent.  Eraser  v,  Ewart,  25th  February  1813. 
Tac.  Con. 

By  ibese  decisions,  it  appears  to  be  fixed,  1st,  That  even  when 
Che  conditions  of  the  lease  are  enfbreed  under  an  express  penalty, 
the  Court  will  interfere  vnth  reluctance ;  and  in  extreme  cases  only, 
to  modify  the  stipulated  penalty  to  a  sum  different  from  that  which 
the  parties  have  fixed  on  as  the  price  of  a  contravention. 

9d,  That  a  clause  stipulating  an  additional  rent,  in  order  to  en- 
force the  conditions  of  &e  lease,  will  he  literally  interpreted,  even 
where  the  additional  rent  has  been  accidentally  incurred ;  usd,  id- 
though  from  the  powers  reserved  to  the  landlord,  and  ftmn  its  dis- 
l>Toportion  to  the  actual  damage  sustdned,  it  should  amount  to  an 
^exorbitant  penalty. 

The  preceding  judgments  have  been  pronounced  itfter  actatra- 
ventionhad  actually  taicon  place;  but,  ' 

3d,  It  seems  also  to  fbllow,  from  recent  dedsions,  that  unless  an 
alternative  be  given  to  the  tenant,  in  tlie  most  unequivocal  terms, 
and  whether  the  lease  bear  a  penalty  or  an  additional  rent,  the 
Court  will  interpose  to  enforce  the  prescribed  course  of  management, 
where  the  tenant's  intention  to  deviate  is  discovered,  or  intimated. 
f)ffore  the  deviation  has  actually  taken  place. 


tt 
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Tents,  according  to  the  manner  in  which  the  farm 
is  to  be  occupied.  A  tenant  (possessing  under 
such  an  alternative)  should  he  plough,  must  be 


A  lease  contained  the  follonving  dause : — '^  And  the  said  tenants 

and  their  foreBaids^  hereby  become  bound  to  keep  r^ularly  lAid  con- 

^*  stantlf  ffter  the  first  five  years  following  thdr  entry  to  the  said 

**  fiurm,  A  firarth  part  of  the  arable  part  of  their  said  farm  eithex  in 

**  hay  or  pasture,  or  an  additional  rent  of  40s.  sterlings  to  be  paid  by 

"  them  to  the  proprietor,  over  and  above  the  current  rent,  for  eadi 

acre  of  said  fi)urth  part  of  their  fiinn,  they  shall  neglect  to  keep 

in  gran,  as  above  specified."— -Ther6  was  also  an  obligation  to  nuw 

nage  the  farm  in  the  last  five  years  of  the  lease,  according  to  the  same 

course  of  good  husbandry  "  as  during  the  immediate  preceding 

"  years."  In  the  last  year  of  the  lease,  the  tenant  intimated  to  the 

landlord,  that  he  meant  to  avail  himself  of  the  alternative,  and  to 

plough  tip  all  the  grass."    The  landlord  opposed  this  intended  pro^ 

ceedingy  on  the  ground,  that  the  additional  rent  was  intended  as  a 

penalty,  to  guard  against  the  commission  of  a  wrong ;  and  the  Court, 

without  fixing  very  precisely  whether  the  stipulated  sum  was  to  be 

regarded  as  a  penalty,  or  as  an  additional  rent,  fi)und,  by  a  small 

trngority,  that  the  landlord  had  a  right  to  interrupt  the  tenant's 

operations.     Muir  M*ICen;2ie  9,  Craigies,  18th  June  ISll.    Fac. 

ColL   Second  Division. 

Another  lease  contained  a  clause  relative  to  the  management,  with 
a  declaration,  that ''  in  case  the  tenant  sliollfdiC*  to  pursue  the  pre* 
scribed  course,  an  additional  rent  of  jC2  per  acre  shall  be  paid.  The 
tenant,  as  in  the  former  case,  intimated  his  intention  to  contravene. 
The  Court  seemed  agreed,  that  the  additional  rent  here  stipulated 
was  not  a  penalty;  but  they  were  infiuenoed  by  the  expediency 
of  preventing  deterioration  of  the  farm,  and  by  the  manifest  inten- 
tion of  the  landlord,  as  appearing  firom  the  terms  of  the  lease,  that 
the.tenant  should  be  bound  to  fi)]low  the  prescribed  course  of  man- 
agement. The  tenant  was  found  to  have  no  title  to  contravene. 
Wortley  M'Kenzie  vi  Gilchrist,  13th  December  1811.  Fac  Coll. 
The  decisions  in  these  cases  are  not,  perhaps,  reconcilable 
to  strict  principle.  Had  the  landlords  delayed  bringing  their 
complaints  until  ^he  tenants  had  contravened  the  stipulations  of 
the  leases,  the  Court,  in  conformity  to  former  decisions,  would 
pot  have  interposed  to  modify  the  additional  rent  to  the  ac- 
tual damage  sustained.  If  the  additional  rent  be  regarded  as  a  pen- 
alty intended  to  guard  against  t])e  commission  of  ft  wrong,  like  all 
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understood  to  bave  voluntarily  subjected  himself 
to  the  additional  rent  stipulated ;  nor  is  he  en- 
titled to  demand  relief  from  the  obligation. 


«ther  penalties^  it  majr  be  modified  when  h  hm  been  ineured.  I( 
<m  tbe  other  hand^  kbe  regarded  aoHiB  additional  rent,  the  stipulat- 
ed price  of  a  deviation,  it  ia  difficnh  to-diacover  upon  iHiat  principle 
the  tenant  ia  deprived  of  hia  ahematiTe.  According  to  these  deci- 
dotts  it  is  a  penalty  when  the  landlord  applies  to  prevent  a  contra- 
vention, bnt  imnediately  alter  contravention  it  becomes  an  addition- 
nl  rent,  however  penal  {as  in  Ewart's  case)  in  its  conseqnenoes. 
This  departure  from  strict  1^  principal,  seems  to  be  founded  npoa 
the  landlord's  presamed  intentioB  to  prevent  deterioration  of  his  pro- 
perty, by  a  condition  which,  whether  it  be  denominated  a  penalty  or 
an  additional  rent,  was  certaiifly  intended  as  a  security  against  a  de- 
'  Viation  from  the  prescribed  couTM  of  uMinagement.  Itmaybeaaid^ 
indeed,  that  there  Is  an  express  oUigation  upon  die  tenant  not  to 
contravene;  but  surely  when  an  additional  rent  is  provided  in  case 
ef  contravention,  the  obligation  becomes  conditioniJ^  and  the  alter- 
native qualifies  the  fbrra^r  obligation. 

In  framing  a  clause  with  reference  to  those  decisions,  it  will  be 
Accessary,  where  an  aHemative  is  intended  to  be  given  to  the  tenant^ 
to  express  that  intention  in  the  most  unequivocal  terms.  Where  it 
is  meant  to  bind  the  tenant  imperatively  to  Allow  the  s^pulated 
eoorse  of  labouring  and  cropping,  the  clause  should  be  so  esq^ressec^ 
and  a  power  reserved  to  the  landlord  to  interpose  when  imy  devia<» 
tion  is  attempted.  The  additional  r'^nt  or  penalty  ahonid  be  stipu- 
lated by  way  of  greater  security ;  and  in  fixing  its  amount  it  will  he 
proper  to  take  a  sum  sufficient  to  cover  any  possible  profit  which  the 
tenant  oan  derive  from  a  deviation,  even  in  the  last  years  of  the  lease. 
The  sum,  however,  ought  not  to  be  very  exorbitant ;  for,  not« 
withstanding  the  decisions  refiarred  to,  the  Court  wonld  certainly 
interpose  to  modify  a  sum,  whether  of  penalty  or  of  additional  ren^ 
were  it  altogether  tmreasonable  and  (^pressive. 

It  might  also  be  proper  for  the  parti(?8  to  provide  fiir  the  fidlure  of 
a  crop,  or  Unr  any  otfier  accident  which  may  render  a  deviation  high- 
ly expedient  fi)r  the  tenant,  and  by  no  means  prejudicii^  to  the  land^ 
lord.  It  may  be  stipulated,  that  in  such  an  event  the  landlord  shalL 
he  bound  to  give  his  consent  to  a  temporary  change  in  the  coune  of 
cropping.  The  want  of  the  landlord's  consent,  were  it  unreason* 
ably  withheld^  may  be  snppfied  by  the  authority  of  the  SSmM 
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VII.   Obligation  to  remove.* 

The  obligation  to  remove  has,  in  virtue  of  the 
act  of  sederunt  175^,  attained  its  object,  and  has, 
in  a  great  degree,  superseded  the  actions  of  re- 
moving, of  the  older  law.  We  shall  afterwards 
have  occasion  to  see,  in  treating  of  the  actions  aris- 
ing out  of  the  lease,  in  what  manner  the  tenant 
was  anciently  removed,  as  well  as  the  effect  pro- 
duced by  the  act  of  sederunt.  Nothing  indeed 
can  be  more  simple  or  efficacious,  than  the  forms 
introduced  by  this  act.  The  tenant  obliges  him- 
self to  remove  at  the  expiration  of  the  lease,  with- 
out any  warning.    He  receives^  at  least  forty  days 


*  Farm  of  His  ObUgation  io  Amove. 

**  And  iSbe  aaid  B  binds  and  obliges  himself,  and  his  foresaids, 
''  to  FLIT  and  REMOTE  from  the  lands  and  others  hereby  set,  at  thd 
**  expiratkm  of  this  leaie,  wiUioat  any  wambig  ^  ftooaa  qf  it* 
*<  moving  fbr  that  effect.'' 

Clause  in  ihe  Act  of  Sederunt,  Uth  Dec.  1756. 

*'  Imo,  That  where  a  tenant  is  bound  by  his  tack  to  leinove 
"*  withoat  warning  at  llie  istne  or  deleiiniBatioB  of  his  taek,  it 
<«  than  be  lawftd  to  the  heritor,  or  other  setter  of  the  tack  upon 
**  such  obligation,  to  obtain  letters  of  homing,  and  thereupon  to 
"  charge  the  tenant  with  homing  fbrty  days  preoeding  the  teraa 
'^  of  Whitsunday,  in  the  y6ar  in  whiah  his  tadc  is  to  deleimiM^ 
"  or  fixrty  days  preceding  any  other  term  of  Whitsunday  there- 
"after;  and,  upon  production  of  such  tack  and  homing  duly 
**  executed  to  the  deputy-sheriff,  or  Stewart,  or  their  substitutes, 
**  of  the  shire  car  'stewartry  where  the  lands  lie,  Aey  are  hereby 
''authorised  and  required,  within  six  days  after  the  tenn  i€ 
'*  removal  appointed  by  the  tack,  to  gect  such  tenant,  and  to  d** 
''liver  the  posaession  void  to  the  setter,  or  those  having  ri|^ 
"fiomhim* 
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before  the  Whitsunday  prececling  the  term  of  re- 
moval, a  charge  to  perform  this  .obligation ;  andi 
should  he  fail,  the  Judge  Ordinary  is  authorised 
to  eject  the  tenant,  and  to  give  possession  to  the 
landlord  or  to  a  new  tenant.  The  value  of  thicr 
form  is  infinitely  enhanced,  by  comparing  its  effects 
with  those  which  followed  the  tedious  and  uncer- 
tain forms  of  removing  formerly  in  use. 

But  conveyancers,  dissatisfied  with  a  clause^ 
which  renders  it  necessary  for  the  landlord  to  have 
recourse  to  legal  proceedings,  for  recovering  the 
possession  of  his  farm,  have  endeavoured  to  effect 
the  removal  of  the  tenant  by  his  own  volimtary 
act,  and  by  making  his  own  interest  operate  as  a 
security  for  the  performance  of  his  obligation  to 
remove.  With  this  view,  an  exorbitant  rent,  such 
as  the  tenant  will  not  pay,  has  been  stipulated 
for  the  year  subsequent  to  the  expiration  of  the 
lease;  and,  from  the  amount  of  the  rent,  the  land^ 
lord  trusts  that  the  tenant  will  voluntarily  re« 
move  at  the  stipulated  term. 

There  are  two  forms  in  which  the  condition  has 
been  expressed—one  by  which  the  tenant  obliges 
himself  to  remove  in  the  ordinary  style;  and  then, 
in  case  of  his  remaining,  becomes  bound  to  pay  a 
very  high  renf    Another  (suggested  by  Lord 


^  The  ftUowing  is  the  form  of  this  clause:—"  And  the  said  B 
BINDS  and  OBLIGES  hin^  and  his  foresaids,  to  flit'  and  rem  dye 
fiom  the  Umds  hereby  set  at  the  expiration  of  this  lease^  and  to  leaye 
the  same  voidaod  redd  to  the  said  A,  and  his  foresaids,  and  their 
tenantSy  and  that  withoat  any  warning  or  process  of  removing :  Anp 
It  is  hereby  jPKoyinzn  and  dbclaesp,  that  if  the  said  B>  or  his  foie- 
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Kaims)  in  which  the  lease  is  made  to  endure  for  a 
year  longer  than  the  term  actually  intended  hy  the 
parties ;  and  for  this  last  year,  the  rent  is  raised  to 
a  sum  whieh,  it  is  presumed,  the  tenant  will  never 
give ;  and  an  option  of  removing  before  the  com- 
mencement of  the  last  year,  enables  the  tenant  to 
free  himself  froni  the  obligation,^ 

The  difference  between  these  two  plans  consists 
in  this:  That,  by  specifying  a  sum  to  be  paid  by 
the  tenant,  in  case  he  shall  •  remain  in  possession 


saicb^  dull  oontinue  to  possesff  the  lands  hereby  fiet,  after  the  expira- 
tion of  the  foresaid  period  of  years^  then,  and  in  that 
CASE^  he  and  they  shall  he  bound,  as  they  are  hereby  bound,  to 
INiy  to  the  said  A,  and  his  foresaids,  the  sum  of  £  sterling  of 
yearly  rent,  for  the  year  or  years  during  which  they  shall  oonti- 
nue to  possess  the  said  ftrm,  after  the  expiration  of  the  period 
foresaid,  and  that  at  the  terms,  under  the  penalty,  and  widi  in- 
terest, as  above  expressed." 

•  ITie  clause  maybe  thus  expressed:—"  That  is  to  say, 
the  said  A,  in  consideration  of  the  rents  and  other  prestations 
herein  contained,  but  imder  the  conditions  herein  after-expressed, 
lias  SET,  and,  in  tack  and  assedation,  lets  to  the  said  B,  all  and 
WHOLE,  &C.  and  that  for  the  space  of  twenty  years  full  and  com- 
plete, from  and  after  his  entry  thereto,  which  is  hereby  declared  to 
have  begun  at  ;  and  firom  thenceforth  to  be  peaceably  pos- 

sessed by  the  said  B,  and  his  foresaids,  during  the  whole  space 
thereof,  frovidino  always,  and  DECLARiNG,(notwithstanding  the 
period  for  which  this  lease  is  to  endure),  that  it  shall  be  in  the  power 
of  the  said  B,  o?  his  foresaids,  at  the  expiration  of  nineteen  years 
fhmi  the  said  term  of  entry>  to  quit  and  renounce  this  lease;  which 
LEASE,  &c  f  Clause  of  warrandice  J:  For  which  causes,  and  on 
the  other  part,  the  said  B  binds  and  obliges  him,  his  heirs,  exe- 
cutors, and  successors  whomsoever,  to  make  payment  to  the  said  A, 
.  and  his  foresaids,  in  name  of  tack-duty,  of  the  yearly  rent  of  ;tlOO 
sterling,  fhr  the  forst  19  years  of  this  lease,  and  of  the  yearly  rent 
of  £300  for  the  remaining  year  of  this  lease,  and  that  at  two  terms/ 
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longer  than  the  period  of  the  lease»  whidi  it  the 
object  of  the  former  plan,  this  stipulated  sum  may 
be  considered  in  the  light  of  a  penalty,  and  as 
such  may  be  restricted  to  the  actual  damage ;  i^ 
other  words,^  to  a  fair  and  adequate  rent :  Where* 
as,  by  the  latter  plan,  the  idea  of  a  penalty  is  less 
consistent  iivith  the  coi\ditions  of  the  lease :  since 
the  twentieth  year  is  part  of  the  endurance  of  the 
lease;  and,  of  course,  a  year  for  which  a  rent  has 
.been  provided  by  the  constituent  clauses  of  the 
lease.  If  this  distinction  be  admitted ;  if,  in  the  one 
ease,  the  sum  payable  by  the  tenant  shall  be  consi- 
dered as  a  penalty,  and  in  the  other  as  a  rent,  still 
the  former  plan  will  have  the  effect  of  removing  the 
tenant  at  the  expiration  of  the  19  years,  which  the 
latter  will  not ;  for,  by  payment  of  the  rent  provided 
for  the  20th  year,  the  tenant  has  a  title  to  remain 
in  his  farm,  of  which  nothing  can  deprive  him. 
Hence,  in  estimating  the  value  to  the  landlord  of 
those  plans,  it  is  obvious^  that  although  the  last  may 
be  less  liable  to  evasion,  yet  it  wants  the  powers  of 
actual  expulsion,  which  the  other  possesses ;  and 
that,  in  &ct,  were  a  Iandl(Hrd  to  enter  into  a  new 
lease,  and  to  become  bound  to  give  possession  to  a 
n6w  tenant,  he  ^ould  find  himself  much  more  dis- 

f  a 

advantageously  situated  under  a  lease  drawn  up  on 
the  latta*  plan  than  on  the  former.  Under  the  lat- 
ter, the  old  tenant,  on  payment  of  the  stipulated 
rent  for  the  SOth  year,  would  be  entitled  to  remain 
in  possession  of  the  &rm,  leaving  the  landlord  ex- 
posed to  a  claim  of  damage  at  the  instance  of  the 
new  tenant ;  while,  by  the  other  plan^  if  the  old 
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•  * 

tenant  were  not  rfettioved,  he  Would  At  least  bb 
liable  for  the  damage  found  due  to  the  new  otte. 
But,  in  fact,  the  obligation  to  remove  at  the  ex- 
piration of  the  lease,  and  in  case  of  the  tenant's 
remainitig  longet  in  ptossessittti,  tb  pay  a  higher 
rent,  has  been  sustained  by  the  Court,  as  already 
mentioned,  in  two  instances.* 

Should  the  landlord  be  unable  to  give  possession 
to  the  new  tenant  at  the  stipulated  term,  he 
will  be  exposed  to  an  action  of  damages.  Against 
such  an  action,  however,  the  landlord  may  secure 
iiiinSelf,  by  prevailing  upon  the  new  tenant  to  ac^ 
cept  of  an  assignatfon  to  the  old  tenant's  obliga- 
tion  to  remove.  .  By  this  arrangement,  the  matter 
will  he  left  fentirely  to  the  old  and  new  tenants, 

*  fl&rt  t.  Afidei^sbll,  Ifit  February  17^6.  Not  repoi-ted;  ahd 
M*Int66ll  If.  M'Dohell,  Ifet  Febtuary  1  f^i.  Fad.  C611.  Alor.  At>*. 
pen*  voct  Tack,  Ne.  5.''— Here^  the  oUigation  Was  expressed  in 
thes^  terms:— The  tenant  obliged  himself^  "  at  the  expiry  of 
*'  his  iAck,  ttj  flil  atrtd  ffeftidv^  from  the  lands  heteby  set,  with- 
**  om  afiy  waning  ot  ptotx^6  of  r^moviflg  fo^  that  efFect;  where^ 
''  ib,  if  he  faUs,  he  shall  be  liable  in  Rouble  the  toid  yearly 
''  rent  for  each  year  he  continues  thereafter."  The  lease  ex- 
pfred  at  Whitstiitda'y  1795^  artd  on  the  14th  February  that,  year,  a 
diai^  ufas  given  to  ibe  tefiarft,  ^ho  Was  infbmned  at  the  tertn  that 
the  &rm  had  been  set  to  a  new  tenahtt.  The  tenaiit>  however,  pre- 
sented a  bill  of  sul^pension  on  some  informality  in  the  charge,  which 
being  passed,  the  question  came  to  be,  for  what  rent  the  tenant  was 
liable  for.  the  year  after  Whitsunday  1795.  And  the  Lord  Ordinary 
found.  That  "  the  obligation  to  pay  a  double  rent  for  each  year 
*'  the  t^ant  lAoUld  continue  after  the  expiry  of  the  lease,  is  not  a 
*'  petid  clause.'*  Tliis  judgment  was  brought  under  review,  and  a 
great  frijjotity  of  the  Couft  wefe  of  opinion,  '*  That  the  clause  was 
*  le^  jind  expisdiertt,  and  ought,  in  evef y  case,  to  be  literally  ep- 
"  forced.  IfUt  it  was  at  th6  same  titne  6bisef  Ved,  that  if  a  case  should 
**  dccttf  ^dte  a  re<it  ailtog^er  ^ofbitant  was  slipuldted^  the  Coiurl 

•*  tfright  moSt^  it" 
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moving  in  the  landlord's  name. 


VIII.  Mutual  obligations  on  the  parties 

TO  FULFIL  THE  OBLIGATIONS  IN  THE  TACK. 

The  mutual  obligation.* — This  clause  is  not 
to  be  understood  as  inferring  an  obligation,  by 
which,  however  small  the  damage  may  be,  arising 
from  the  non-performance  of  any  of  the  stipula- 
tions, the  party  failing  shall  be  liable  for  the  fiill 
sum  stipulated ;  on  the  contrary,  the  sum  will  be 
restricted  to  the  damage  actually  sustained.  Nei- 
ther is  it  to  be  considered  as  coming  in  place  of 
any  of  the  obligations,  so  as  to  enable  the  party 
revising  to  implement,  to  pay  the  penalty  and  be 
free.  The  words, "  over  and  above  performance,"  are 
meant  to  guard  against  this  consequence,  and  to  bind 
the  parties  to  the  performance  of  the  specific  obliga- 
tions, as  well  as  to  the  payment  of  any  damage 
which  the  neglect  of  them  may  occasion.  Besides, 
from  the  nature  of  the  obligations  incumbent  on 
the  parties  by  entering  into  the  lease,  this  conse- 
quence would  follow,  independently  of  any  such 
expression.^ 

*  ''  And,  lastly,  both  parties  bind  and  oblige  themselYCB, 
^*  and  their  foresaids,  to  implement  their  r^^spective  parts  of  the 
''  premises  to  each  other,  under  the  penalty  of  £100  Sterling,  to 
"  be  paid  by  the  party  failing  to  the  party  observing,  or  willing 
'*  to  observe  the  same,  and  that  over  and  above  performance." 

»»  Erskine,  B.  III.  tit.  iii.  $"86.  "  Fixed  penalties  were,  by  the 
*  ^'  Romans^  sometimeB  adjected  to  obligations  for  the  perfonoance 
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This  clause,  then,  creates  no  obligation  Mrhich 
would  not  exist  indepetidetitly  of  it :  and  there  is 
one  thing  which  it  may  be  proper  to  have  in  view 
here,  that  wherever  a  claim  is  made  in  a  Court 
of  law  for  implement  of  the  lease,  the  expense 
incurred  in  making  the  claim  effectual  ought  to 
be  ascertained  in  the  action,  and  a  decree  obtain- 
ed for  it,  as  it  will  not  be  competent  for  the  sue-* 
cessful  party  to  claim  the  expense  of  his  action 
under  this  general  clause/ 


of  fitcts^  which  iteemed  to  be  designed  chiefly  to  remote  the 
inconyenience  arising^  in  most  cases^  from  the  uncertainty  of 
the  creditor's  damage^  by  substituting  a  precise  penal  sum> 
which  was  understood  to  come  in  place  of  \%y  §  7.  Inst.  De 
Verb.  Obi.  .  By  our  customs^  also,  such  penalties  are  not  ^  un- 
firequent;  but  they  have  no  tendency  to  weaken  the  obliga-i 
tion  itself,  being  a4jected  purely  for  quickening  the  perform- 
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*'  ance  of  the  debtor,  who,  therefore,  cannot  get  free,  by  offering 
'*  payment  of  the  penalty  though  the  words  of  style,  '  b^  and 
"  attour  performance,*  should  be  omitted.  Beatie,  27th  December, 
*'  1695.  Fountainhall.  Mor.  p.  10039.  Pac,  Coll.  Vol.  I.  89. 
*^  BroomfieM,  11th  August,  1753.  Mor.  p.  9446.  Stair,  B.  I.  tit. 
"  xtii.  §  20." 

'  This  would  not  be  competent  eyen  in  the  case  of  a  bond, 
Crordon  v,  Maitland,  27th  November  1761.  M.  p.  10050.  Here 
a  decree  of  the  Court  being  affirmed  oil  appeal,  the  creditor  claim-* 
ed  the  penalty  to  the  extent  of  his  expense  incurred  in  the  appeal ; 
but  the  Court  Restricted  the  demand  to  the  expense  of  diligence, 
incurred  posterior  to  the  decree  of  the  Court :  And  Eilkerran, 
(Penalty,  No.  2,  Cupar  v,  Stewart,  &c,  4th  January  ]  740.  M. 
p.  10044j)  says,  that  although  the  Court,  in  a  suspension,  find  the 
letters  orderly  proceeded  fbr  principal.  Interest,  and  penalty,  yet 
the  demand  for  the  pexialty  can  do  no  laore  than  cover  the  neces- 
sary expenses  of  diligence. 


2X2  CLAUSE  OF  REGISTIATION; 

IX.   ClaUBE  of  USaiiT&ATION/ 

The  clause  of  r^etration  containa  a  mandate 
by  the  parties  to  a  procumtor,  empowering  him  to 
appear  hefore  a  competent  judge  in  tiidir  name;  and 
there  to  consent  to  the  pronouncing  of  a  decree^ 
in  terms  of  the  obKgations  contained  in  the  lease. 

The  origin  of  this  form  is  very  ancient.  There 
are  to  he  found  amongst  the  forms  of  the  Roman 
law  decrees  of  registration,  where  the  mandate  to 
a  procurator,  his  appearance  hefore  the  keep- 
ers of  the  record,  his  request  to  have  the  deed 
recorded,  and  the  compliance  with  that  request 
by  the  magistrate,  hear  a  very  close  resemUanoe 
to  the  modem  decree  of  registration.  In  the 
proceedings  of  the  church  courts,  again,  we  find 
a  device  used,  the  advantages  of  which  have  been 
engrafted  on  the  old  form  of  registration;  this 
device  was  well  calculated  to  aid  the  views  of  the 
churchmen,  in  their  attempt  to  bring  the  civil 
business  of  the  country  under  their  own  jmrisdic- 
tion :  It  consisted  of  a  consent  by  the  parties  to 
the  deed,  to  submit  their  persons  and  estates  to 
the  jurisdiction  of  the  Ecclesiastical  Judge ;  and^ 


*  douse  of  Registraiifm. 
And  both  parties  consent  to  the  RiaisTRATiow  Inreof 
in  the  hooks  of  Council  and  Session,  or  other  Judges'  hooliB  oaat* 
petent,  that  letters  of  honing,  on  sax  days'  charge,  and  all  other 
execution  necessary,  may  follow  on  a  decree  to  he  inteiponed  here- 
to^ in  common  fonn;  and,,  for  that  purpose^  they  constituti; 

their  procuratorBj  &c. 


CLATTSB  €P  1ffi&I9TlUl<I0N.  ^IS 

io«me  ewss  a  Aecxee  was  proiuNiiieed,  (foi  tbeir 
dteds  were  public^  and  exeeuted  in  presence  of 
tbe  ytdg^)i  by  wbidi  the  party  was  <»r4ered,  under 
psin  #f  exoommimicatk^v  to  make  payment  of 
tbe  debt  against  tl^  time  specified  in  tbe  deed ; 
and^  a  ecAtempl  ^  thta  decree  would  bave*  sub- 
jeeted  tbe  debtor  to  aU  tbe  penalties  wbicb,  is 
tbose  times,  followed  tbe  sentence  of  exeommu* 
nieattOQ* 

From  tbase  aouroes  we  bave  dmved  tbe  dause 
of  t^istratiim :  at  no  very  remote  period  it  con- 
tinued tft  preserve  evidence  of  its  origin,  and  tbe 
procedure  on  it  -fxoved  it  to  be  a  decree  of  tbe 
Court,  in  wbicb  tbe  registration  took  pkce; 
tbougb  now,  so  totally  bas  every  vestige,  of  tbis 
disappeared,  tbat  tbe  deed  is  delivered  to  tbe 
keeper  of  tbe  record,  alonest  witb  others  which 
are  to  be  recoiled  for  pre^ation  merely,  with- 
out  the  lightest  difference  in  the  form,  and  the 
^traet  is  returned,  signed  by  the  clerk. 

A  plan  of  this  kind  would  have  appeared  too 
bold  in  speculation ",  yet,  by  a  regular  gradation, 
and  in  the  progress  of  time,  it  has  been  brought 
to  a  finrtunate  issue,  and  forms  at  present  a  pe- 
culiar  excellency  in  our  judicial  proceedings. 
Thus,  (to  use  the  words  of  Dirleton,)  without 
action  or  process,  we  <*ome  to  the  extremity 
and  conclusion  of  the  process,  to  wit,  sentence 
*'  and  all  kind  of  execution ;  for,  by  a  fiction,  all 
that  is  necessary  to  a  process  is  contained  in 
the  deed.  In  place  of  citation,  (which  would 
be  idle,  where  the  parties  are  present  and  con- 
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"  sent^)  the  procurator  applies,  for  form's  sake, 
*^  and  consents.  The  judge  also,  in  terms  of 
'*  the  deed  presented  to  him  by  the  procurator, 
**  and  at  his  request,  consents  that  it  should  be 
**  inserted  in  the  register,  in  terms  of  the  clause 
"  of  registration,  and  decerns  to  that  effect ;  and 
**  the  keeper  of  the  register,  or  clerk  of  Court, 
"  expedites  the  decree  or  extract."* 

This  clause,  then,  becomes  the  warrant  of  a  de- 
cree of  registration,  on  which  letters  of  horning 
may  proceed ;  and  thus  the  deed  contains  within 
itself  an  active  power,  by  which  the  obligations  on 
the  respective  parties  may  be  enforced  vdthout  a 
law-suit,  and  at  little  expense. 


X.  The  testing  clause.* 

In  the  testing  clause  are  expressed  the  number 
of  pages  of  which  the  deed  consists ;   the  name 


-^y 


*  Dirleton*  Doubts,  p.  152. 

^  The  most  ordinary  form  of  this  dftuse^is  thus  expressed; 
Iv  WITNESS  WHCREOF,  these  presents,  consistmg  of  this  and  the 
preceding  pages,  written  by  L  M,  writer  in  , 

<m  paper  duly  stamped,  are,  with  a  duplicate  hereof,  subscrtbed 
1»y  both  parties,  at  the  day  of  one  thou- 

sand eight  hundred  and  y<Mrs>  in  presence  of  these  w/tnesses, 

N  and  0,  servants  to  the  said  A. 

N,  Witness.  A. 

O,  Witness.  B. 

Another  ^form. 

In  witness  whereof,  these  presents,  consisting  of  tlus  and 

the  preceding  pages,  written  by  L  M,  writer  in  , 

on  paper  duly  stamped,  are,  with  a  duplicate  hereof,  subscribed 

by  both  parties^  as  follows,  viz.  By  the  said  A,  at  the 
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snd  designation  of  the  writer ;  the  day  and  place 
c£  subscription ;  and  the  names  and  designations 
of  the  witnesses  to  the  subscriptions  of  the  par- 
ties.— ^Upon  the  accuracy  of  this  clause,  and  the 
tegularity  of  the  subscriptions  and  execution,  the 
validity  of  the  deed  depqpds — and  since  the  lease 
may  occasionally  be  executed  hy  those  who  are 
not  perfectly  conversant  with  the  form  of  execut- 
ing deeds,  I  shall  add  a  few  observations  and 
directions  on  this  subject 


<lay  of  one  thousand  eight  hundred  and        yean, 

in  presence  of  the  said  L  M,  and  N^  semint  to  the  said  A ;  and. 
by  the  said  B,  at  the  day  of  and  year  foresaid, 

in  presence  of  O,  fiurmer  at  y  and  P^  servant  to  ^the  said 

B,  the  place  and  date  of  subscription^  of  the  said  3>  with  the 
names  and  designations  of  tlie  witnesses  thereto^  being  inserted  by 
ihe  said  O. 

>L  M,  Witness.  A. 

N,  Witness.  B. 

O,  Witness. 

P,  Witness. 
'Where  any  part  of  the  deed  lias  been  deleted,  (ahhongh  this  ought 
always,  if  possible,  to  be  avoided),  the  &ct  will  be  stated  at  the  end 
of  the  dause,  in  this  way,  for  example—*'  the  twentieth  and  twenty- 
"  first  lines^  and  five  words  in  the  twenty-second  line,  from  the  top 
*  of  the'first  page,  being  deleted  befinre  signing ;"  and  where  there 
is  a  marginal  note,  there  will  be  added  to  the  first  of  the  above  ex- 
amples, **  witnesses  also  to  the  subscription  of  the  marginal  note  on 
"  die  first  page,  which  marginal  note  was^mtten  by  the  said  L  M  ;"• 
or  should  it  occur  in  the  other  example,  it  will  be  expressed,  ''In 
**  WITNESS  WHEREOF,  thcsc  prcscuts,  couslsting  of  this  and  the 
"         preceding  pages,  written  b,  L  M,  writer  in  ^  on 

''  paper  duly  stamped,  are,  with  the  marginal  note  on  (he  first 
"  page  hereof,  also  written  by  the  said  L  M^  and  a  duplicate  here- 
'^  i>f  subscjubed/'  &C. 


^}g    PARTS  W  WmCH  TKK  CKJ^VSB  CONSISTS. 

X^9  eUuse  oonpsts  of  (be  ibtlQvuK  y^irts  ;--pw 
1.  The  altestatioa  that  tl^  deed  Ipgift  ^^  ««}»» 
scribedr 
SL  The  name  and  desigQation  of  the  wrker.* 

a  The  uumber  of  pa^es  of  which  the  d^edcaor 

4.  The  date  indudin^'the  ^me  aad  ]plalw^ 

5.  The  names  and  d^sigoftioxisi  of  tha  wij^ 
nes^s. 

6.  The  attestation  of  marginal  9ote%  their  sub* 
scription,  by  whom  they  were  written,  and  the 
erasures  or  parta  of  the  deed  which  msf  have  been 
expunged,  before  it  was  subscribed. 

Of  these,  part  are  required  by  statute,  and  part 
by  cutstom  only ;  the  2d,  3d,  and  5th  head^  are 
statutary  requisitei;  the  1st  and  4fch  are  Hot»  9n4 
the  }ast  may  be  considered,  as,  in  some  degree, 
partaking  of  the  nature  of  the  former  class.  The 
statutary  requisites  are,  of  comae,  imdiqpensible, 
and  any  defect  in  them  will  be  fata)  to  the  deed; 
whereas,  the  others  will  not  be  so  strictly  judged 
of,  and  the  negleefc  of  them  may,  or  may  Bot»  ac« 
cording  to  circumjstances,  be  destructiye  of  the 
d«ed. 

The  testing  clause  bein^  wri^tai,  (at  least  such 
is  the  regular  method),  the  parties  subscribe  the 
deed;  uobl^men  subsenhe  by  their  title;  oth^^r 


*  It  i^nQt,  nece^ajrj^  that  the  whole  of  the  ^eed  should  be  written 
by  tb^  Kxo^  ]^^rsoii ;  but  where  more  than  one  have  been  em- 
ployed in  writing  it^  the  full  name  and  designation  of  each  writer 
should  be  inserted^  and  the  portion  written  by  each  should  be  par* 
ticularly  speciBed. 


DUTY  OF  THE  WITNESSED.  ^^ 

Tff»xm»  hy  tbQir  cbrintim  wd  sunuones,  in  ibeir 
iwnal  lyimwr;  tke  initial  lett^  of  th«  christijm 
name  witJ^  t\^  liuiruitnie  in  fuU  is  sufficient :  Tbis 
is  dcqi^Q  tQward^  tbe  right  hw4»  as  in  tl\e  example 
in  ih«  foot  note,  and  on  the  ofupogite  «ide,  the 
witoe««0s,i  in  like  n>anner,  put  down,  their  namea 
an4  surwames;,  each  adding  th^  woxd  ''  witness''  to 
lida  9uhseription. 

Th^  testing  clause  owght  to  he  completed  before 
the  parties  subscribe,  but  this  is  not  always  the 
cat^  nor  do  oiur  forms  absolutely  require  this  re« 
gularity;  on  the  contrary,  it  i&  very  common 
(though  not  always  a  vevy  safe  practice)  to  leave 
a.  space  for  filling  up  the  testing  clause,  above  the 
subscriptions  of  the  parties ;  and  this  clause  may 
be  fiU^d  up  at  any  tim^  after  the  parties  have  suV 
fi^ribed,  ^rovid^  only  that  it  he  dane  before  the 
de^  is  ibi|»de4  on  in  Cpurt,  or  put  on  record ; 
tot  whei^  either  of  those  steps  are  regularly ^  taken, 
the  state  of  th^  deed  is  fixjed,  and  a  defect  in  the» 
fitliiig  up  of  thi^  clause  cannot  thereafter  be  re« 
niedied. 

With  regaipd  to  the  instnimentary  witnesses,, 
that  is,  the  witnesses  called  to  attest  the  execution 
of  the  deed,  they  must  be  of  the  male  sex,  above 
14  years  of  age,  they 'ought  to  know  the  parties, 
and  they  ought  to  see  them  subscribe,  or  to  hear 
themb  acknowle^e  their  subscriptions;  and,  in 
this  lasii  case,  the  witnesses  ought  instantly,  and. 
in  presence  of  the  parties,  to  add  their  subscrip* 
tioijs  as  witnesses.   1*hifi  rule  is  founded  on  th^ 
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statute,  and  is  unnecessary  where  the  witnesses' 
have  seen  the  parties  subserihe ;  fer  then  two  wit- 
nesses may  see  all  the  parties,  however,  numerous, 
subscribe  a  deed,  even  on  different  days,  and  at 
last  by  one  subscription,  as  witnesses,  attest  the 
various  subscriptions  which  they  have  witnessed. 
Subscription  by  initials  is  admitted,  as  binding, 
in  the  case  of  a  party  to  the  deed,  when  it  can  be 
proved  that  it  was  his  practice  to  subscribe  in  that 
way ;  and  that,  in  fact,  he  did  so  subscribe  the  deed 
in  question :  But  in  general,  it  will  be  found  much 
more  prudent  to  resort  to  the  act  of  notarial  sub- 
scription, rather  than  to  trust  to  initial  subscription, 
even  of  the  lease ;  though,  no  doubt,  with  regard  to 
that  deed,  the  acts  of  corroboration  are  necessarily 
so  numerous,  that  it  would  be  less  dangerous  in  it, 
than  in  other  deeds.  But  it  will  be  observed 
that,  in  all  events,  this  mode  of  subscribing  is  in- 
admissible in  the  case  of  a  witness,  though  it  may 
be  an  act  of  necessity  in  the  party.  A  party  cannot' 
be  allowed  to  subscribe  by  a  mark,  or  by  having  his 
hand  led,  or  by  tracing  the  letters  of  his  name, 
written  by  another ;  in  place  of  such  devices,  no- 
tarial subscription  must  be  resorted  to. 

The  lease,  being  correctly  executed  in   those' 
particulars,   becomes   a  legal   deed,   binding  up- 
on the    parties:     In  this   respect    our  practice 
differs  from  the   English.      The*  English  deed' 
is  not  of  itself  evidence,   it  requires  to  be  sup- 
ported by  the    instrumentary  witnesses;    with- 
out this,  it  is  good  for  nothi^g>  unless  by  the 
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lapse  of  time :  Whereas,  with  us,  a  deed  r^u- 
larly  attested' is»  from  the  instant  of  its  execution, 
a  legal  deed,  and  of  itself  evidence,  subject  only 
to  reduction,  on  such  grounds  as  the  wisdom 
of  our  law  has  prescribed  for  the  security  of  par- 
ties. 


9K^ 


CHAP.    IV. 


IV.  Of  the  verbal  lease,  the  obliga- 
tion TO  GRANT  A  LEASE.  OF  THE  INFOR- 
MAL lease;  and  the  circumstances 
-which  may  render  an  informai4  lease 
binding. 

f 

Having^  in  the  preceding  chapters,  endeavoured 
to  explain  the  requisites  of  the  formal  written 
lease,  we  have^  in  the  next  place,  to  consider 
leases  defective  in  point  of  form,  and  to  inquire 
how  far  such  leases  are  binding,  and  under  what 
circumstances  they  will  receive  effect. 

It  is  a  general  and  settled  rule  of  the  law  of 
Scotland,  that  all  obligations,  relative  to  heritage, 
are  ineffectual,  if  they  are  merely  verbal.  The  rule 
is  founded  on  this  circumstance,  that,  in  the  trans- 
mission of  heritable  property,  it  is  necessary,  not 
only  that  every  condition  should  be  accurately  fix- 
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ed,  Imt,  tlHDt  tiiepiuliei  skould  We  fiaallj  and  ns 
T^voeaUy  settled  tkeir  agfeement ;  md  %  formal 
wridoji^  is  bdd  to  be  the  best  test  of  both.  It  is 
aceordiiigly  a  rule,  that  vriting  k  essential  as  a  so^ 
lemnity,  m  vdl  as  necessary  in  point  of  aocwacys 
vdth  respeet  to  the  nature  and  conditions  of  the 
transaction:  till  a  written  deed,  therefore,  has 
perfected  and  closed  the  agreement,  either  party 
is  entitled  to  resile,  as  from  a  bargain  on  which 
he  has  not  finally  resolved. 

Taking  this  as  a  general  nile  of  the  law  of  Scot- 
land in  regard  to  heritable  rights,  we  proceed  to 
inquire  how  far  it  has  been  applied  to  the  lease. 
On  this  point  there  is  a  series  of  dedsions,  not 
only  refusing  to  sustain  a  verbal  tack  for  more  than 
a  year,  but  denying  effect  to  a  verbal  tack  of  any 
longer  endurance,  even  where  possession  hais  fol- 
lowed, and  where  the  tenant  has  incurred  expense 
on  the  faith '  of  the  agreement*  And  although 
a  reference  to  the  oath  of  the  landlord  or  tenant, 
for  ascertaining  the  terms  of  the  agreement,  might 
be  thought  to  be  a  sufficient  ground  on  which  to 
fl[upport  a  verbal  lease,  yet  such  reference  has  been 
rejected  by  the  Court  In  one  case,  a  verbal 
agreement  bad  been  entered  into  for  a  lease  of  five 
years,  and  the  tenant  had  entered  and  possessed 
for  two  of  the  five  years,  and  he  then  resiled.  The 
landlord  offered  to  refer  the  circumstances  to  the 
oath  of  the  tenant;  but  the  Court  were  of  opinion. 


^  Stewart  r.  I^ith,  25th  November  1766.  Mor.  p.  15178.   ^« 
B,  2«th  June  1791 ;  Diet.  voLiv.  p.  322.  JMor.  p.  13181, 
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that  even  had  the  tenant  admitted  the  circumstan- 
ces on  oath,  still  it  was  lawful  for  him  to  resile 
and  quit  the  farm  in  any  year  before  Whitsun- 
day." In  another  case,  the  question  occurred  in 
flo^what  of  a  different  shape ;  for  a  tenant,  hav- 
ing possessed  under  a  lease,  the  landlord  agreed 
that  he  should  not  he  removed  so  long  as  he  paid 
his  rent*,  and  having,  in  violation  of  this-  agree- 
ment, pursued  a  removing,  the  tenant  maintained 
that  he  was  entitled  to  remain  under  the  landlord's 
agreement.  The  landlord  supported  his  right  to 
remove  the  tenant^  on  the  waftrt  of  writing;  and 
maintained,  that  as  writing  was  necessary  to  con- 
stitute a  lease,  it  was  equally  necessary  to  the 
eonstitution  of  a  prorogation  of  the  lease ;  and  the 
Court  found,  that  the  landlord  was  not  hound  to 
continue  the  tenant  in  possestaon.'^  A  decision  ta 
the  same  effect^  was  pronounced,  although  posses^ 
sion  had  followed  on  the  verbal  lease,  and  the  land- 
lord offered  to  refer  the  terms  to  the  oath  of  the 
tenant,  yet  the  Court  found  that  there  was  stitt 
loctis  pcenitentice,^  and  allowed  the  tenant  to  re- 
sUe/ 


*  Keith  V.  Johnston^  16th  July  1636.    Dtirie.  Mot.  p.  8400; 

**  Lord  Braco  v.  Sir  Henry  Innes^  15t9l  January  1742.  Home^ 
N0.I8T.     Mor.  p  15176. 

*  Id  this  chapter  diere  are  some  phrases  borrowed  fh)m  the  dvil 
hm,  which  tan  constantly  recurring^  and  which,  for  the  sake  of  un- 
professional readers,  it  may  be  proper  to  explail^.  '^ Locus pcenitentm/* 
is  a  power  of  resiling  or  drawing  back  fVom  a  bargain  ;  "  ret  ini^r" 
**  ventus"  is  the  occnrrenee  of  some  circumstance  wliich  depriresthe 
parties  of  the  power  of  resiling.  "  Res  non  est  iritegra,"  is  a  phrase 
€^  the  same  import. 

'  Buchanan  v.  Baird^  &c  15tbBec,  1773.  Fac.  Coll  Mor.  p.  8478. 
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These  cases  sufficiently  establish  the  rule,  where 
the  lease  has  been  merely  verbal;  and  here  it  may  be 
proper  to  show  what  will  be  held  to  be  a  verbal  lease. 
A  tenant  entered  to  the  possession  of  lands  without 
a  written  lease ;  and,  after  having  possessed  for  some 
time,  the  proprietor  took  a  judicial  rental  of  his 
^tate ;  and,  amongst  others,  this  tenant  swore  that 
he  possessed  his  fiirm  on  a  1 9  years*  lease,  at  a  cer- 
tain rent.  The  rent  was  specified,  and  this  oath  was 
signed  by  the  tenant,  and  kept  by  the  landlord.  Af- 
ter the  death  of  the  proprietor,  a  removing  was 
brought  by  the  fiMstor  for  his  heir,  against  this  ten- 


Buchmum  was  proprietor  of  a  shop  in  Glugpw,  whidi  he  set  to 
Baird  and  ethera  fi>r  fiye  yean.  The  tenants  entered  into  po»> 
aession^  posaessed  for  two  years^  and  then  they  gave  it  up.  The 
landlord  brought  an  action  for  implement,  and  maintained  that  the 
locus  pc^iteniicp  contended  for  by  the  tenants^  was,  in  the  eirtum- 
stances  of  the  case,  a  most  imgradous  plea.  Verbal  bargains^  he 
admitted,  might  be  misheard,  misanswered,  or  not  accurately  re- 
membered by  witnesses,  and  that  hence,  in  bargains  relative  to  he- 
ritage, parole  proof  is  disregsrded.  But,  where  the  bargain  is  ac- 
knowledged^ or  proved  by  the  oath  of  party,  there  is  no  reason, 
justice,  or  expedience,  why  it  should  not  receive  effect.  In  an'swer 
to  this  it  was  said,  that  laws  must  be  fixed  on  general  principles, 
and  not  on  specialties.  The  general  rule  is,  that  in  all  bargains  re- 
lative to  heritage,  writing  is  required ;  nor  can  it  alter  the  case  that 
the  circumstances  of  the  agreement  can  be  proved  by  oath.  Where 
missives  are  interchanged,  though  there  can  be  no  doubt  of  the 
terms  of  the  agreement,  yet  if  they  be  informal,  the  parties  may 
resile.  The  Court  found  the  hcus  jxenitentics  still  competent,  and, 
therefore,  that  the  tenants  were  not  bound  to  .Ailfil  the  five  /ears 
verbal  lease  founded  on.  In  a  verbal  tack  for  19  years  the  landlord 
was,  on  the  same  principle,  found  entitled  to  bring  a  removing  at  the 
end  of  the  I3th  year.  Graham  v.  Crawford^  11th  December  1802.— 
Not  reported. 
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jaDt»  who  defended  himself  on  the  ground,  That  the 
form  of  the  writing,  by  which  a  lease  is  constitut- 
ed, ifi  no  where  defined ;  and  here  the  landlord 
held   that  the  terms  of  the  tenant's  lease  in  writ* 

* 

ing,  confirmed  by  his  oath,  and  joined  to  the 
possession  which  had  followed,  ought  to  protect 
him  from  the  action  of  remo<iring.  The  answer 
was,  that  the  oath  refers  to  a  verbal  lease,  and  as- 
certains the  terms  of  it;  but  that  oath  being  taken 
down  in  writing,  can  neither  invert  the  nature  of 
the  agreement,  nor  create  a  stronger  obligation 
than  the  verbal  agreement*  itself  imported.  The 
Court  at  first  supported  the  lease ;  but,  on  re-con- 
sidering the  matter,  they  decerned  in  the  remov- 
ing, holding  this  written  oath,  signed  by  the  tw- 
ant,  and  delivered  to  the  landlord,  as  nothing 
more  than  the  evidence  of  a  verbal  lease.* 

The  Jirst  coi^clusion  upon  this  point,  then,  is 
that  the  verbal  lease  cannot  be  supported  by  the 
oath  of  the  party,  nor  will  possession  give  it  any 

greater  effect. 

The  next  question  is,  whether  an  expense  in- 
curred by  either  party,  on  the  faith  of  the  agree- 
ment, wl\  deprive  the  parties  of  the  power  of  re- 
sihng. 

In  a  case  decided  long  ago,  the  parties  had  enter- 
ed into  a  verbal  agreement  for  a  lease  of  lands ;  and» 
in  contemplation  of  that  agreement,  the  landlord 
built  bams,  byres,  &c.      The  Court  held,  that 

*  Stewart  v.  Lath,  85th  November  1766.    Mor.  p.  15178. 
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even  this ,  did  not  bind  the  tenant  to  entet  into 
possession,  as  the  buildings  wonld  answer  another 
tenant/  In  another  case,  the  tenant  had  taken  a 
verbal  lease  of  a  house,  for  nine  years,  and,  on  the 
faith  of  that  agreement,  he  had  altet^  partititms, 
and  fitted  up  pews  and  seats  for  a  meeting-house^ 
yet  he  was  obliged  fo  remove ;  the  Court  being  of 
opinion  that^  notwithstanding  these  operations; 
there  was  still  locus  poenitentue  ;*  and,  in  Buchanan 
against  Baird,""  although  it  was  alleged  that  the 
tenants  had  prevented  the  landlord  from  setting 
his  subjects  to  advantage,  by  insi^ing  on  his  ad- 
herence to  his  bargain,  yet  thig  was  not  held  to 
deprive  the  tenants  of  the  locus  pcenitentuc. 

*  Skeen,  15lii  July  1657.    Durie.    Mor.  p.  8401. 

^  M']tett2i6  anA  Wylie  v.  TroUet,  JSth  November  il29.  Mor. 
f.  S4S7. 

"  Sh^pra,  p.  281.  In  ft  raoife  recent  ease/  tlie  Covurt  proceeded 
flpon  the  same  principle,  where  the  tenant  had  possessed  on  the 
alleged  rerbal  lease  for  some  years,  and  when  he  had  been  at  consf" 
derable  expense  In  improvements.  Pifole  evidence  tras  refhsed, 
m  the  gnmnd  tibat  im  agreement  for  a  Ipase  of  19  yestrsi  dr  a  pio^ 
mise  to  enter  into  such  an  agreement,  could  not  be  proved  by  wit- 
nesses. Neil  V.  the  £arl  of  Cassillit,  ^d  Nov.  1810.  Fac.  ColL  In 
this  case,  NeU  the  tenant  had  possessed  on  a  .written  lease.  On 
the  cxpiratiDn  of  tlia  oM  kase,  he  aBef  ed  that  a  verbal  agreement 
had  been  entered  into  between  him  and  the  landlord,  according 
to  which  he  was  to  receive  aid  years'  lease  of  36  acres  of  his 
ftmer  fkrm,  prodded  a  good  tenant  was  obtained  for  the  reAiatn- 
der,  SlK^  i  tSBftOt  was  obtained,  atid  received  a  regular  itritten 
lease ;.  but  no  writing  followed  with  respect  to  Neil's  36  acres.— 
ITF,  however,  enleteu  into  possession  j  md,  on  tttc  faitn  of  tn^  i^^ee^ 
ment,  expended  considerable  sums.  At  the  end  of  3  years  a  re- 
moving was  brought.  In  this  action,  tlie  SherifT  ordained  '  the 
landlord  to  conftss  or  deny  the  agreement ; — ^he  denied— «nd  the 
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But  the  Court,  although  they  do  not  admit 
these  eircumstanci^  to  bo  soffident  for  giving  rt^ 
liditj  to  a  verbal  lease,  do  not  permit  the  parties 
to  injure  each  other ;  and,  wherever  auch  a  ver* 
bal  agreement  can  be  proved^  full  indemnity 
i¥ill  b^  given  to  the  party  who  haa  suffered  by 
a  departure  from  it  In  the  ease  of  SkenciT 
the  tenant  having  agreed  to  enter  to  possession 
amder  a  penalty,  in  case  of  failuie,  the  Court,  al- 
though they  would  not  force  him  to  implement 
the  agreement,  so  far  as  to  enter  into  the  leasee 
yet  found  it  relevant  to  prove  the  condition  of 
the  penalty  by  his  oath,  r  In  M^Kenzie's  case/* 
the  Court,  on  the  same  principle,  reserved  the 
consideration  of  the  question  as  to  the  expenses^ 
laid  out  on  the  faith  of  the  verbal  agreement,  at 
the  same  time  that  they  refused  to  give  effect  to 
the  lease ;  and,  in  the  case  of  Buchanan  v.  Baird, 
the  Court,  in  consequence  of  the  conduct  of  the 
tenants,  although  they  would  not  bind  them  to 
implement  the  lease,  found  them  Uable  in  a  yearns 
rent. 

On  this  second  point,  then,  it  would  seem  that 
even  where  res  non  swnt  integrce^  the  Court  will 
not  give  effect  to  the  verbal  lease.    In  all  cases. 


Shacfif  decerned  in  the  removing.  A  Bill  of  Suspension  was  reftts-* 
ed;  aody  in  a  Rcdaiming  Petition,  Nell  offered  the  eyidence  of  the 
tenant  in  the  remainder  of  the  fkrm.  The  Court  unanimously  k« 
fojed  the  petition  without  answer. 

•  Supra,' "p.  S23. 

*  Snpra,  p.  S«4. 
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however,  they  will  afford  relief  to  either  of  the 
parties  who  ha»  sufibred  a  loss  by  trusting  ta  it.*" 


"  It  was  long  ago  held,  that  tHe  hein  of  a  tenant^  who  had  paid  a 
grassum  at  the  commencement  of  a  verbal  feaae  for  a  term  ofjean, 
were  entitled  to  continue  in  posseskioil  untQ  the  expiration  of  the 
stipulated  term.  Maitland's  M.S.  ISth  June,  1553.  Diet  roL  L 
p.  564.  Mor.  p.  8410.  The  principle  of  this  decision  probablj 
was^  that  a  graasum  is  &  ret  inierventus,  which  shows  that  the  par« 
tioi  had  in  contemplation  a  lease  of  a  longer  endurance*  than  one 
year.  This  seems  to  be  a  departure  from  the  strict  tvAc  dedodble 
firom  some  of  the  decisions.  But  the  Court  has,  by  some  recent  de« 
cisions,  sanctioned  such  a  modification  of  the  rule. 

Very  oonsidenble  improvements  iqMm  the  sulject  oF  the  lease 
are  not  considered  as  a  sufficient  rei  interveniuMi^'  But  should  the 
improvements  be  of  such  an  extraordinary  nature  as  could  not  pos-i 
.  sibly  have  been  thought  of  with  reference  to  a  lease  of  one  year 
.only,*-«uch  as  draining  and  ftndng  lands,  erecting  new  buildings 
&c.  especially  where  tho6e  operations  have  been  caziied  on  with  the 
landlord's  knowledge  or  within  his  view,  and  where  a  mere  T€im« 
'bursement  of  outlay  would  be  an  inadequate  return,— the  Court 
^Bas  more  than  onoe,  in  cases  which  are  not  reported;  allowed  a 
proof,  with  the  intention  of  supporting  the  verbal  bargain,  should 
such  extraordinary  meliorations  be  proved.  On  this  principle 
'it  has'  been  held,  that  a  gardener,  who  had  at  a  very  great 
ei^pense,  on  the  faith  of  a  verbal  lease  for  1^  years,  converted  an 
arable  field  into  a  garden,  in  which  he  planted  fruit  treea  and 
bushes,  was  entitled  to  continue  his  possession  until  the  expiration 
of  the  19  years.  CampbeU,  5th  March  1813.  Not  reported. 
And  in  a  more  recent  case  it  was  held,  as  in  the  very  old  case 
abovermentioned,  that  a  grassum  and  the  building  af  a  house,  was 
'such  a  rei  inierventus  as  could  be  referable  to  a  lease  fi}r  a  term  of 
years  only,  and  therefore  sufficient  to  support  a  verbal  lease  for  19 
years.  In  that  case  it  was  expressly  said  by  the  Court,  that  ardi« 
nary  impi;ovements,  in  the  mode  of  culture,  for  example,  would. not 
have  been  sufficient  to  sustain  such  a  lease.  M'Rorie  «» Gray,  and 
M'Whirter,  18th  Dec.  1810.     Fac.  Coll. 

These  judgments,  however,  it  will  be  observed,  have  been  pro* 
nounced  in  questions  between  the  grariler  or  receiver  and  hia  heira. 
Purchasers,  whose  rights  are  founded  upon  writing,cannot  be  a£fect-i 
ed  by  unwritten  agreemoits^  nor  by  any  unusual  verbal  iStipula-» 


A  WRITTEN  OBLIGATION  TO  GRANT,  &c.     ggy 

S.  As  to  a  written  obligation  to  grant  a  leasp, 
all  the  writers  on  our  law  are  clearly  of  opinion^ 
that  the  writteti  obligation  and  the  lease  itself 
are  one  and  the  same  thing.  Pactwm  de  asse-* 
datione  facienda  et  ipsa  assedatio  cequiparan* 

The  written  obligation  to  grant  a  tack  is  not 
only  equivalent  to  a  tack  in  all  questions  with  the 
granter  and  his  heirs,  but^  when  followed  by-  pos^ 
session^  it  is  effectual  against  singular  successors. 


tions  between  landlord  and  tenant  From  the  judgment  in  the  case 
of  Neil  V,  the  Earl  of  Casaillis,  lately  referred  to^  it  teems  also  to 
fbllow^  that  a  verbal  bargain  roust  be  proved  by  reference  to  .the 
oath  of  the  tiarty^  and  not  otherwise. 

*  Ctai^  Lib.  ii.  Deig.  JO.  §  10.  "  Pactum  de  assedatione^  vel 
*^  rental!  fadendo,  ut  antea  dixi^  nihil  aliud  est  nisi  assedatio.  Hoe 
"  etiam,  observandum,  quod  pacto  assedationis  a  domino  denund- 
'*  ante  confidendie,  non  minus  colonum  tuebuntur,  qiiam  si  ipse 
''  assedatlones  jam  £ictfe  assent ;  nam  qui  promittit  facturum^  in  ea 
"  conditione  est^  ac  si  jam  fedsset^  quoties  per  eum  morsi  at,  quo 
''  minus  assedatio  sit  confecta ;"  and  again^  after  stating  the  case  of 
a  promise  to  give  att  heritable  right,  and  marking  the  distinction 
between  that  and  the  promise  to  give  a  Jease^  he  adds>  *'  nam  pao« 
"  tum  de  assedaUone  faoienda^  et  ipsa  assedatio  parificantur^  pned- 
'*  pue  si  possessio  sequatur,"  Stair^  B.  tl.  tit.  ix.  §  6.  *'  As  in  other 
personal  rights^  so  in  tacks^  an  obligement  in  writ  to  grattt  a  tack, 
expreaaing  the  sUbstantials  of  it^  is  equivalent^  as  Craig  sayeth^ 
that '  pactum  de  assedatione  facienda  et  ipsa  assedatio  parificantUTj 
praedpue,  si  possessio  sequatur^'  which  is  unquestionable  as  to 
"  the  setter  and  his  heirs ;  and  was  also  found  against  a  singular 
''saccesaor^  &c.  March  90^1629^  L.  of  Finmouth."  Mor.  p. 
16463. 

Ersk.  B.  11.  tit.  vi.  $  21.  ^^  A  written  minute  of  tack^  or  an  ohm 
^^  ligation  by  the  proprietor  to  grant  one^  hath  equal  force  with  a 
"  formal  tack^  for^  upon  that  minute  or  obligation^  an  action  lies 
^  against  the  granter  and  his  hdrs  for  fVilfilling  it." 


€( 

€€ 
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This  has  been  repeatedly  found,    and  is  quite 
settled/ 

S.  Next  of  a  nmtten  lease,  defective  in  the  so- 
lemnities requisite  to  constitute  a  legal  deed.—' 
These  solemnities  are  meant  to  guard  against  for-^ 
gery,  and  have  been  devisedby  the  Legislature  with 
much  skill  and  attention*  But,  besides  the  pro- 
tection which  those  forms  bestow,  they  are  solem-' 
nities,  the  want  of  which  cannot  be  otherwise  sup- 
plied ;  and  it  has  been  well  observed,  that,  although 
the  oath  of  a  party  would,  no  doubt,  supply  every 
defect  in  the  evidence  afforded  by  the  attestation 
of  a  written  deed,  yet,  were  it  to  be  generally  ad- 
mitted as  equivalent,  the  consequence  would  he, 
that  honest  men  would  be  bound,  and  knaves,  who 
were  willing  to  swear  to  a  falsehood,  would  be 
free.  Besides,  on  the  death  of  a  party  to  a  con- 
tract, his  heir  might  be  bound  or  free  as  he  should 
find  most  for  his  interest ;  and  in  the  case  of  co- 
obligants,  on  the  death  of  one  of  them,  the  sur- 
vivor might  be  made  liable  for  the  whole  debt^ 
without  having  recourse  against  the  heir  of  the 
deceased.  The  support  of  a  defective  deed,  there- 
fore, by  the  oath  of  the  party,  must  depend  on  the 
question,  whether  the  forms  required  by  statute 
are  to  be  considered  as  means  of  preventing  forgery^ 


•  Garrioch  v,  Forbes,  SthPebruary  1750.  Kilk.  woce  Tadk,  Not 
9.  Mor.  p.  15177.  Grant  v.  Richardson's  Representatives^  XOth 
July  1788.  Fac.  Coll  Mor.  p.  15180.  See  to  the  contrary.  Clerk 
V.  Farquharson^  1st  Jane  1799.  Mor.  p.  15225,  where  the  ques* 
tion  was  with  a  singular  successor. 


^  / 
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«r  as  BtatutoTy  6oleninities»  the  want  of  whidi  can- 
not be  otherwise  supplied. 

This  question  has  often  been  before  the  Court, 
and  is  now  settled.    Two  of  the  more  recent  cases 
may  be  referred  to ;  and  in  the  note  an  abstract  of 
the  argument  will  be  found,  with  ample  references 
to  the  preceding  authorities.     A  landlord  became 
bound  by  a  missive^  not  holograj^  to  enter  into  a 
tack,  which  should  contain  all  the  usual  clauses ;  a 
counter  missive,  not  holograph,  was  also  signed  by 
the  tenant,  and  a  draft  of  the  lease  was  prepared. 
1^0  possession  had  followed,  when  the  parties  di& 
fered  as  to  the  terms  of  the  lease,  and  an  action 
was  brought  by  the  landlord  to  compel  implement 
of  the  agreement.    The  Court  found  that  there 
was  still  loctis  poenitentice.*    In  another  case,  a 
lease  was  granted ;  but,  before  possession  had  fol- 
lowed on  it,  the  landlord  brought  an  action  <^ 
reduction  of  it.  on  the  ground  that  it  was  defective 
in  the  statutary  solemnities,  the  name  and  design 
nation  of  the  writer  having  been  omitted,  idthough 
required  under  the  act  1681.    The  Court  reduced 
the  lease.* 


^  Maitland  o.  Neibon,  29tli  July  1779.    Diet  voL  iiL  p.  S93U 
Hot.  p.  8459. 

^  MTarlane  v.  Grieve^  ^S2d  May  1790.  Fac  ColL  Mor.  8459. 
In  support  of  the  deed,  it  was  pleaded:  The  atatute  has  enacted,*^ 
That  all  such  writs,  wherein  the  writer  and  witnesses  are  not  do* 
signed^  shall  be  null,  and  are  not  suppliahle  by  condescending  am 
the  writer,  or  the  designation  of  the  writer  and  witnesses."  Bi^t 
though  the  term  nullity  does  in  our  statutary  low  sometimes  denota 
an  intrinsic  nullity,  yet  generally  nothing  more  is  meant  by  that  ex.m 
pcession,  thanasafibrdisgAieaaonofieductioB*    If  this  w«i»  not 
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When,  therefore,  there  has  been  no  possession 
upon  a  lease,  or  upon  a  missive  of  lease,  neither  of 
the  parties  will  be  entitled  to  insist  for  implement^ 


the  caae^  it  would  be  parsjutUcU  to  advert  to  the  objection,  and  no 
decree  in  absence,  where  it  occurred^  would  be  of  any  avail ;  where- 
as,  such  a  decree  would  be  e£^tual  till  suspended,  and  is  also  ca« 
pable  of  being  homologated.  Lockie,  90th  Nov.  16S7.  Mor.^.  17014. 
Boswell  V.  Kinnenmont,  7th  March  1619.  Mor.  p.  1701 K  Grier- 
son  and  Mackie  v.  Scott,  93d  November  1699.  Fount.  Mor.  p, 
17099.    Sinclair  v.  Smclair,  17th  Feb.  1715.    Mor.  p.  17031. 

This  expression,  then,  used  in  referenoe  to  the  fbrmalities  of  the 
deed,  denotes  an  exception  which  the  party  may  voluntarily  pass 
from,  and  be  debarred  from  pleading ;  and  there  can  be  no  stronger 
bar  than  the  acknowledgment  of  subscription. 

The  great  object  of  ^e  statutary  regulations  on  this  point  is  to 
prevent  fiirgery.  As  the  seals  used  in  the  authentication  of  deeds, 
gave  occasion  to  fraud,  subscription  was  required  by  the  act  1540,  c. 
107;  for  the  same  reason,  the  name  and  designation  of  the  writer  was 
required  by  the  act  1 593,  c.  175 ;  nor  was  ihe  spirit  of  the  act  1691 
diffisrent  From  the  lubricity  fif  parole  evidenoe,  it  was  excluded, 
but  other  means  are  not  therefore  excluded ;  and  of  all  means  for 
ascertaining  the  verity  of  deeds,  the  most  complete  and  satih&ctory 
is  the  acknowledgment  of  the  party. 

Holograph  deeds  are  not  vevbatim  excepted  in  any  of  the  sta- 
tutes ;  and  if,  from  the  small  probability  of  falsehood,  they  are  held 
fiy  implication  to  be  excepted,  a /br/ton',,  ought  those  deeds  which 
are  acknowledged  to  be  true. 

If  tne  statutary  requisites  were  intended  as  solemnities,  tins  would 
be  attained  by  the  presence  of  the  instrumentary  witnesses.  But  as 
the  presence  of  the  writer  is  not  necessary,  the  sole  object  of  requir- 
ing his  name  and  designation,  must  have  been  with  a  view  to  pre- 
vent forgery. 

In  each  of  the  following  cases,  the  grounds  of  this  plea  have  been 
recognized.  Beattie  v,  Lambie,  96th  Dec.  1 695.  Fount  Mor.  p.  1 7091 . 
Redpathi;.Hnntly,99dJunel611.  Mor.  p.  17011.  Weir  i^.  Moffitt, 
99th  Nov.  1609,  Mor.  p.  17011.  Sheriffs.  Henderson,  8th  July 
1693.  Mor.  p.  17019.  Crawfbrd  v.  Wight,  1 6th  Jan.  1739.  Mor. 
p.  16979.  Crosbie  v.  Shiells,  4th  July  1739.  Mor.  p.  168i2. 
Campbell  v.  Lennox,  18th  Nov.  1739.  '  Mor.  p.  16979.  Camp- 
bell V.  MXauchlan;  5th  June  1749.    Mor.  p.  17046  and  19986. 
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vsiess  the  writing  founded  upon  be  probative,  that 
ht  either  holograph  of  the.  party,  or  formally  exe- 
cuted before  vntnesses,  who,  alongst  with  the  writ- 
er of  the  deed,  must  be  named  and  designed^  in 


D.  of  Dou^  V.  LitUegill,  8Sd  Not.  1 74S.  Mor.  p.  1 70S3.  Fog- 
go  t;.Mi]ligen,  SOth  Dec.  1746.  Mor.  {k  16979.  Neil  v.  Andrew, 
8th  June  1 748.  Mor.  p.  16981.  Ratherford  v,  Feiiars  of  Bowden, 
^itrihJune  1748.  Mor.  p.  8443.  Henderson  v.  Murray^  fith  Dec. 
1765.  Mor.  p^  16986.  Clark  v.  Ron,  19th  Jan.  1779.  Mor.  p. 
16M2.    Bonk.  B.  I.  tit.  xi.  §  47.     £nik.  B.  III.  tit  iii.  §  47. 

To  ihU  ii  umt  answered: — It  is  fbr  the  purpose  of  sokmnity,  as 
iieil  as  of  proofj  that  finrmal  writmgs  are  required.  "  Solemnity  in 
*'  writ  18  essential  to  t)ie  perfections  of  dispositioniS  to  heritable 
^  rights,  and  of  tacks/'  Stair,  B.  I.  tit.  x.  §  9.  But  a  null  or  infbr- 
nal  deed  never  can  produce  such  solemnity. 

Annll  writing  cannot  he  rendered  probctiye,  eren  hy  theac- 
knowlec^ent  of  the  stfbecriptioB.  Wherever  recourse  is  luid  to 
the  oaih  ff  the  party,  it  nmst  be  subject  to  every  intrinsic  qiudity, 
aa  force,  fear,  ^. ;  it  is  therefore  the  oath,  and  iiot  die  writing, 
that  in  waxSti  case  k  probative.  Besides,  informal  deeds  are  by  sta- 
tute dedared  "  to  make  no  fidth ;"  an  enactment  not  to  be  repealed 
by  the  acknowledgment  of  the  party.  Were  this  not  the  case,  then, 
wherever  writing  is  required  as  a  solenanity,  as  in  the  sastne,  it 
might  he  superseded  by  the  eolli  of  party.  But  the  nullity  of  a  deed 
lemaina  after  the  adcaowledgment;  and  the  reason  why  it  is  not 
parsjudicis  to  reAise  action  on  a  null  writing  is  this,  that  any  writ- 
ing, whether  valid  or  null,  implies  a  verbal  contract,  which,  though 
the  subject  be  land,  is,  while  acquiesced  in,  a  good  ground  of  ac- 
tion ;  as  the  want  of  writing  afibrda  only  locus  pamitenHtg,  but  leaves 
the  party  at  liberty  to  acquieaee,  if  so  inclined. 

Widi  regard  to  the  eifbet  of  homologation,  it  certainly  does  not 
render  the  deed  perfect ;  en  the  contrary,  it  continues  as  void  .as  be- 
ibre.  But  it  is  the  act  of  homologation  which,  of  itself,  established* 
the  oontxacty*  \ieang  aa  ea^ressicm  of  consent,  rehus  et  fiu^^i 
which  wiU  bind  partieB,  wheve  neither  a  verbal  eontract  nor  an  in* 
formal  deed  eould  have  pvodnosd  any  obligation. 

The  dedaion84Kf  the  Comrt  are  uiidftrm  with  respeet  to  the  prin« 
ciple,  that  a  deed,  defective  in  solemnity,  cannot  be  supported  by 
acknowledgment  of  the  aubsoiption.  Even  prior  to  1681,  this  w«B 
found;  Ranken  «.  WilliaaMeii>  14A February  1633.  Done.  Mor. 
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temis  of  the  act  1681.    A  defect  in  tlie  stttnttty 
requisites  eatmot  be  supplied  by  a  reference  to  tb« 


p.  16881.  Cassimbro  v,  Irvine,  14th  February  1634.  Durie.  Spot- 
tiiWMcL  Mer.  p.  1SSS9.  But  the  snbseqnent  dedaions  Co  the 
fame  effect  are  (^noare  importaiice.  Gordon  v.  M'PhenKm,  Jan«* 
ary  1686.  Hare.  Mor.  p«  17091.  CampbcM  v.  Robertaoil,  Nor« 
16&8.  Foont  Mor.  16887.  Kirkpstiick  v.  Fetgnara,  8lai  Nor. 
1704.  Mor.  p.  1702S.  Abercromhie  •.  Imiei,  JAih  Jvlj  1107. 
Mor.  f .  17093.  Logie  v.  F«igV8on,  4th  Febnuffy  1710:*  Mor.  p. 
17026.  Shortv.  Hopekin,  3d  July  1711.  Mor.  p.  17099.  Gmtel 
^  M'lntoih^  29d  Dee.  1710.  Mor.  p.  1 6074.  CampMl  v.  Cimp.* 
bdl,.4th  Feb^  1795,  Mor.  p.  1689&  Strachan  v.  Farqabtfton/ 
S9d  Feb.  1798.  Mw.  p.  16978.  Innea  v.  Com.  of  Siypiy,  8^  Feb. 
1798.  Mor.  p.  9U79.  DiTidsoB  o.  Charteris.  KiUcp^Aas.  Mor.p; 
16899.  Liddle  v.  Dick,  90th  Jaly  1744.  Mor»  p.  6791.  Fergnaoa 
V,  M^fheraoQy  30th  June  1758.  Mor.  p.  16848.  Yoong  v.  Bhehie, 
9d  Feb.  1T61.  Mor.  p.  16047.  M'Keiuie  ».  JLawioii,  15th  Nor. 
1764.  Mor«  p.  8449.  Erak.  p.  497.  Ruaael  v.  Paialey,  }7th  Dee. 
1766.  Mor.  p.  16904.  Sheddaa  e.  Spmek  Crawford,  6th  July 
1768.  Mor.  p.  8456.  Cricbton  and  Dow  f>.  Sym,  9l8t  Joly  1779. 
Mor.  p.  17047.  Grienon  v.  King,  4th  July  1781.  Mor.  p.  17034, 
Wallaee  v.  Wallaoe,95th  Nov.  1789.  Mor.  p.  17056.  SdmonBtOD 
V.  Lang,  9Sd  J«ly  1786.    Mor.  p.  17057. 

The  Lord  Oidinary  pronounced  diia  Judgment :  "  in  reipect  of 
ff  the  doQiaiona  of  the  Court,  and  on  that  account  alone,  fiada  the 
'^  taek  libelled  vdid  and  null,  tnd  reduces,"  &e.    A  reclaiming  pe« 
tition  waa  pi^jM^ated,  whf n  the  Court  appointed  a  hearing  in  pre-^ 
aence^ 

'^  Sereralpf  the  Judges  thought  tiutt  the  statute,  by  debarring 
*^  condescendences  in  particular,  did  not  mean  to  predude  ike  more 
**  certain  test  of  the  verity  of  deeds^  1^  acknowledgment  or  oath  of 
"  party.  The  eaae  of  helogn^h  wricinga,  it  was  argued,  shows 
'^this;  as  these^  noCwithntanding  the  statute,  are  valid  without 
''  witnesses,  their  verity  being  otherwise  aaoertained/althongh  not 
*'  near  so  completely  as  by  such  aoknowledgroetit. 

^'  It  was  likewise  observed,  though  the  writing  be  ^  essentia 
^  of  deeds  rwpeating  land  property,  yet  no  part  of  the  contents  of 
**  the  testing  clause  oomea  under  that  deaeription.  It  ia  not  com* 
^'  prehaided  in  the  verba  soUnma  of  writings,  whidi  is  evinced  by 
*^  this,  that  the  Aaue  of  the  wxit^  of  tint  clause  is  not  required  t^ 
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« 

oath  of  the  party,  or  by  any  other  species  of  evi- 
dence/ 

The  effect  of  possession,  or  of  a  rei  interventus, 
upon  an  informal  lease,  will  be  immediately  con- 
sidered ;  bnt  there  is  still  another  species  of  in- 
formality which  may  occur,  to  which  it  is  proper 
to  attend. 

^  ■  '■  ■■.  .        ,11         II  .  ,  ■     .11.        .  I  I      ■— i^Mi— a^ 

''  be  mentioned.  Its  sole  purpose  is^  for  authenticating  deeds;^  by 
*'  the  naming  and  designing  of  tJie  witnesses.  It  is  therefore  use- 
''  less  in  those  writings  to  authenticate  which  witnesses  are  not  ne* 
*'  cessary,  such  as  holograph  deeds ;  and  surely  much  more  deeds 
''  of  which  the  subscription  is  acknowledged."  And  if  the  want  of 
this  claiue  ^together  would  haTe  been  of  no  consequence,  a  partial 
want,  or  a  defect  in  it«  cannot  be  supposed  of  mote  Bigniflcancg. 
Besides^  the  deeds  spoken  of  in  the  statute^  as  not  suppliable  by  a 
condescendence,  were  evidently  those  only  in  which  the  subscrip- 
tion of  witnesses  was  required.* 

The  Court,  however,  were  unanimously  of  opinion,  that  in  com- 
petitions of  cteditors  effect  ought  never  to  be  given  to  the  acknow- 
ledgment of  subscription,  so  as  to  effect  any  jus  qwesitum  arising 
from  the  informality  of  deeds. 

A  majority  conceived  that  no  deeds  whatever  were  probative  but 
those  executed  with  all  formalities  required  by  statute.  Were  the 
oath  of  party,  it  was  observed,  made  to  supply  the  want  of  the  statutory 
requisites,  the  consequences  would  often  be  very  unjust ;  not  only 
in  general,  with  respect  to  all  bargains  to  which  writing  is  essential, 
the  knave  would  be  free  and  the  honest  man  bound.  But  in  the 
case  of  mutual  contracts,  where  one  of  the  parties  happened  to  die, 
his  heir  might  either  be  liberated  or  hold  the  other  party  under  the 
sbligation  at  his  pleasure ;  and  in  that  of  oo-obligants,  one  of  them 
surviving  might  be  made  liable  for  the  whole  debt,  while  his  claim 
of  relief  against  the  other  carrei  would  by  their  death  be  cut  off. 

The  Lords,  therefore,  adhered  to  the  interlocutor  of  the  Lord 
Ordinary,  reducing  the  tack  in  question. 

■  See  the  case  of  Murdoch  v.  Moir,  18th  June  1812.    Fac.  Coll. 
where,  in  a  question  with  the  granter's  heirs,  improvements  made 
upon  land,  in  contemplation  of  a  lease,  were  held  sufficient  to  give 
effect  to  an  irregular,  missive,  although  no  possession  had  followed 
\ipon  it. 
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Where  a  lease  is  granted  to  two  persons,  one  of 
vfhom  only  signs,  and  the  other  resiles ;  shall  the 
person  who  has  subscribed  be  bound,  or  naay  he 
also  resile  ?  In  judging  of  this  question,  it  will 
be  necessary  to  inquire,  whether  the  person  who 
has  subscribed  be  the  person  whose  faith  alone 
was  followed ;  for,  if  that  has  been  the  case,  the 
lease  will  be  effectual :  whereas,  if  the  faith  of 
the  person  whose  subscription  is  wanting  has  been 
followed,  the  p^rty  subscribing  will  be  allowed  to 
retract* 

The  same  principle  is  recognised  in  a  case 
which  Kilkerran  reports  in  these  terms:— '^  In 
'^  mutual  contracts,  entered  into  between  one 
person  on  one  side,  and  two  on  the  other,  the 
one  signing  is  not  bound,  unless  the  two  on 
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*  An  agreement  was  entered  into,  by  which  a  lease  of  certain 
lands  was  to  be  granted  to  three  tenants,  who  were  to  be  bound 
jointly  and  severally  for  the  rent  The  terms  being  thus  a^usted, 
one  of  the  tenants  went  to  take  a  farther  view  of  the  lands^  and  to 
make  some  inquiries ;  and,  in  the  i^eanwhile,  the  other  two  ten-* 
ants  signed  the  lease,  which  had  also  been  signed  by  the  landlord. — 
But  the  result  of  the  survey  being  unfavourable,  the  third  tenant 
refused  to  sign  the  lease.  In  an  action  for  implement  at  the  in- 
stance of  the  landlord  against  the  two  persons  who  had  signed  thei 
lease,  they  contended  that  there  was  lo/^wt  p(unitentioe,  since  all  the^ 
parties  had  not  subscribed  the  contract.  The  landlord  might  have 
resiled  because  his  contract  was  with  three  individuals,  and  two 
only  had  entered  into  it;;  and  the  same  rulo  ought  to  apply  to  the 
tenants,  the  two  who  subscribed  having  in  point  of  fact  engaged  in 
the  contract,  on  the  faith  of  having  the  assistance  of  the  third  who 
had  retracted.  It  is  obvious,  indeed,  that  this  was  an  incomplete 
contract — until  all  the  contracting  parties  had  entered  into  it,  none  of 
them  could  be  bound  by  it;  and  so  the  Court  held.  York  Buildings 
Company  tf.  Baillie  and  Thomson,  23d  July  17124.     Mor.p.  8435. 
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^  tlie  Other  side  both  also  sign ;  because  the  faith 
**  of  both  was  followed,  unless  it  may  appear  from 
**  circumstances,  that  the  faith  only  of  one  of  the 
**  two,  and  who  signs,  was  followed.  Thus,  where 
'^  a  tack  was  set  to  a  tenant  and  his  son,  while 
**  under  age,  the  tack  was  found  effectual  to  the 
'*  father  against  the  grantor,  though  the  son  did 
^  not  subscribe  it,  because  the  faith  of  the  father 
^*  only  appeared  to  have  been  followed ;  and  the 
*^  putting  in  the  son's  name  to  have  been  rather  a 
*'  concession  to  the  father,  than  a  stipulation  by 
"  the  granter  of  the  tack.'" 

These  two  cases  contain  the  general  rule  and 
the  exception :  Where  a  party  to  a  contract  re- 
siles before  the  contract  is  completed,  the  contract 
is  binding  on  neither  party  :  And  the  exception 
ari&dng  out  of  the  last  case  is,  that  where  two  par- 
ties have  entered  into  a  contract,  without  follow- 
ing the  &ith  of  a  third  party  whose  name  is  added, 
but  who  is  at  the  date  of  the  contract  legally  in- 
capable of  giving  consent,  the  contract  will  be  olv- 
ligatory  without  the  subscription  of  that  individu^ 
al,  who  never  was  properly  a  contracting  party. 

4.  Of  a  lease,  defective  in  point  of  form,  but 
followed  by  possession.  *  We  might,  perhaps,  be 
led  to  assimilate  this  case  to  that  of  a  verbal  lease 
followed  by  possession.  The  possession  following 
on  a  verbal  lease,  we  have  already  seen,  gives  it 
no  additional  force ;  it  may  be  resiled  from,  after 
as  well  as  before  possession.      But  in  the  written 


*  Hamilton  v.  Smith,  8th  November  1738.     Kilk.  voce  Mutual 
Contract      Mot,  p.  dl68. 
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lease  the  rule  is  different ;  posseisioii  rapplies  tlie 
defect,  and  renders  the  eontraet  binding  on  both 
parties ;  where  the  terms  of  the  lease  have  been 
redttced  to  writing,  although  there  has  been  no 
deed  executed,  even  that,  attended  with  a  m  in* 
ierventtig,  has  been  found  effectual.  Questions 
of  this  description  may  arise  either  with  the 
granter  or  with  a  purchaser,  md  they  shall  be 
considered  in  their  order* 

« 

1.  Where  the  question  arises  with  the  granter 
or  his  heirs. — A  subset  of  certain  lands,  for  five 
years,  was  executed  by  mutual  missive  letters  be- 
tween the  parties,  written  by  a  third  party.    The 
«ub»teDant  entered  into  possession  under  the  lease;, 
and  possessed  for  one  year;  the  sub^setter  then  ob- 
tained a  decree  of  removing  against  the  sub-ten* 
ant,  on  which  he  was  ejected.      In  a  reduction  of 
this  decree,  the  sub-setter  ackno^edged  his  sub* 
scriptton  to  the  missive  letter,  but  pieadedt  that 
the  missive  not  being  holograph,  was  not  a  proper 
writing  for  constituting  a  tack  for  a  number  of 
years.    It  was  answered  that  whatever  might  be  the 
case  in  a  -question  with  singular  successors,  the  plea 
cannot  avail  one  who  acknowledges  the  contract 
and  his  subscription  to  the  writing,  especially  after 
it  has  been  followed  by  possession.    The  reasons  of 
reduction  were  accordingly  sustained,  that  is,  the 
informal  lease,  followed  by  possession,  was  held  to 
be  binding  on  the  grantor.* 

*  Barron  ».  Duncan,  6th  March  1753.    Fac  ColL    Mor.  p.  15177^ 


In  another  case  there  was  produced,  in  support 
of  tbe  tenant's  posseieioii,  a  missive  addressed  to 
him,  subscribed  by  the  landlord,  promising  a  lease 
tar  19  years.  This  missive  vras  not  holograph, 
and  it  wanted  the  statutory  sokmnities.  It  could 
not,  therefore,  it  was  argued,  bind  the  granter^n 
heirs.  But  it  was  held  that  a  written  obligation 
to  grant  a  lease,  thongh  defective,,  was,  when  fid^ 
lowed  by  possession,  effectual;  and  the  missive 
W88  sustained  by  Ae  Court.* 

These  axe  cases  where  there  was  a  wistten  ob- 
ligation, though  defective ;  and  the  possessibn,  ot 
rei  mterventus  which  took  place,  deprined  tin 
parties  of  that  iocue  posnitewfice,  wUeh  wonU 
otherwise  have  been  competent  to  then  from  the 
defective  state  of  the  deed.  Bit  the  came  has 
been  held  where  there  were  no  deeds  to  which  the 
possession  could  be  ascribed,  or  from  whtdi  an  ob» 
ligation  could  be  inferred,  and  whero  the  tennt 
nio-ely  of  the  lease  had  been  set  down  in  writings 
accompanied  with  certain  eireumstancea  of  homo* 
legation  on  the  part  of  the  landlord. 

Thus  a  lease  for  19  years  was  proposed  to  be 
given.  The  terms  were  made  out  by  the  landlcMrdt 
snd  were  entitled  **  Proposals  fcMr  setting"  certain 
lands  named.  The  jotting  had  no  date,  was  not 
signed  by  the  landlord,  but  had  been  marked  by 
his  initials ;  it  was  signed  by  the  tenant,  and  there 


.  *  Grant  v.  Richardflons,  10th  July  1768.    Fac.  ColL  Uor.  p. 
U130. 
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YTBS  an  obligation^  in  it  to  extend  a  fonnal.ledscf^ 
Possession  followed  on  this  agreement ;  the  rent 
was  paid  by  the  tenant,  and  he  led  lime,  &c.  He 
also  entered  into  a  submission  for  settling  the 
marches  of  the  farm,  to  wbieh  submission  the  land* 
lord  was  a  o(msenteL  Under  those  circumstances 
the  question  occurred,  whether  the  landlord  had 
loais  pccnitentice :  The  Court  found  that  he  had 
not* 

In  another  case,  the  heir  of  the  tenant  jm>^ 
duced,  as  his  defence  against  a  removing,  the  draft 
q£  a  lease  in  the  hand-writing  of  the  laadlwd/ 
commencing  at  Whitsunday  1798 ;  he  produced 
also  two  receipts  for  rent,  bearing  to  be  the  "  first 
^  half  year's  rent  of  the  second  tack,  banning  at 
"<  Whitsunday  irOS.**  The  other  '<  for  the  second 
^  half,  year's  rent  of  the  new  tack."  The  tenant 
farther  averred,  that  his  father  had  led  stones  for 
inclosures  which  had  been  made  to  a  great  extent, 
in  terms  of  the  new  lease,  and  had  limed  and 
brought  in  ground  at  a  considerable  expense.  It 
was  said  in  answer,  that  the  draft  contained  the 
terms  on  which  the  landlord  was  willing  to  have 
^ven  a  lease,  but  that  no  lease  had  ever  been  for- 
mally entered  into.     The  Court  gave  great  weight 


*  Dnunmond  v.  Soott^  9tlL  August  1787.    Not  reported. 

^  Hie  estate  belonged  to  a  woman  aud  the  lease  was  in  the 
hand-writing  of  her  husband ;  this  was  made  a  leading  objec- 
tion ;  but  the  Court  were  dear^  that  the  husband  of  an  heiress  was 
entitled  to  set  a  lease^  which  would  be  effectual  during  his  ad- 
ministration; and  therefiire  this  circumstance  did  not  affect  th« 
ease. 


POSSESSION  SFF£CTtrAl>^ItANTER.        939 

to  the  terms  of  the  landlord's  rec^t,  by  which  the 
new  lease  was  recognised ;  and  on  the  m  inter* 
ventus  that  evidently  had  taken  place^  It  was  ob- 
served on  the  Bench,  **  The  scroU,  when  taken 
**  along  with  the  possession,  receipts  for  the  rent, 
^*  and  other  circumstances,  affords  evidence  of  the 
^*  understanding  of  parties  that  there  was  a  finished 
**  transaction,  and  therefore  is  a  good  defence 
*^  against  removing."  The  Lords  assoilzied  from 
&e  action  of  removing.^  A  memorandum  in  the 
landlord's  pocket-book,  expressing  the  endurance 
of  the  lease,  if  followed  by  possession,  will  even  be 
sufficient  to  constitnte  a  lease.    There  are  more 


*  Grieve  v.  Fringle^  15th  June  1797.  F«c.  CdL  Mor.  p.  S96U 
In  a  recent  eaee, .  a  missive  of  lease  was  granted  by  the  landlord'i 
ftctor  for  the  term  of  15  Y^^&rs  |  the  rent  and  endurante  were  dis« 
tinctly  specified^  and  this  missive  was  delivered  to  the  tenants.  It 
was  not,  however^  signed  by  the  tenants^  and  there  was  no  ooimter 
missive.  Possession  foUowed  fbr  two  years,  in  terms  of  the  mift« 
sive^  when  the  tenants  expressed  a  wish  to  remove.  The  case  came 
before  the  Comrt  in  the  shape  of  a  declaratory  action  at  the  land-* 
lord's  instance ;  and  although  the  missive  wanted  the  subscnptioa 
of  the  tenants^  so  that  there  was  no  written  obligation  by  the  par- 
ty  who  was  to  be  bound,  and  although  the  tenants  offered  proof 
that  die  bargain  was  conditional,  yet  the  Court  sustained  the  mi»« 
sive  as  effectual  against  the  tenants,  on  the  ground  that  neither 
tenant  nor  landlord  is  entitled  to  keep  a  writing  in  his  possession^ 
which  he  may  or  may  not  render  obligatory  as  he  chooses,  by  add- 
ing or  withholding  his  subscription ;  and  as  to  the  allegation  that 
the  bfligain.  was  conditional,  it  did  not  appear  from  the  missive,  and 
any  other  proof  was  held  to  be  incompetent.  MTherson  v» 
MTherson^  and  Clark^  12th  May  1815.  Fac.  ColL  A  writing, 
subscribed  by  the  tenant  only,  would,  in  similar  circumstances,  be 
equally  binding.  Gordon  v.  Hall,  10th  August  1787,  Not  reported; 
ind  Countess  of  A^oray  v,  Bain«  &c.  infra,  p.  244>. 
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than  one  decision  to  v  this  ^eet«  althoogfa  none 
of  them  are  reported. 

In  a  still  more  doubtful  case»  the  only  evidenee 
of  a  written  lease  seems  to  have  been>  1.  A  state 
of  the  rotation  and  method  of  cropping  agreed  on 
between  the  landlord  and  his  tenants.  Th|s 
scheme  of  rotation  was  in  the  hand-writing  of  the 
landlord's  fiu^or,  or  land-steward,  but  it  had  no 
date,  mentioned  no  names,  and  specified  neither 
rent  nor  endurance;  it  was  said,  however,  to  be  a 
copy  of  a  principal  paper  in  the  landlord's  hand. 
S.  An  entry  by  the  fkctor,  in  his  books,  that  the 
^  tacks  were  to  have  been  two  guineas,  indiidii^ 
^^  the  plans  of  each  farm."  8.  A  receipt  for  rent 
in  these  terms :  **  Islabank,  11th  Nov.  1796,  Re-^ 
-'  ceived  from  Frederick  Duncan,  «£l7  :  10^. 
^  sterling,  in  full  of  his  rent,  crop  1796.  Receiv- 
'^  ed  also  JOI  :  2  :  104c?.,  as  his  proportion  of  the 
^  expense  of  building  the  Manse  o£  Lintrathan." 

4.  A  letter  written  by  the  landlord,  to  t^e  tenant 
in  the  miU,  (part  of  the  subjects,)  declaring  he 
would  support  him  in  an  action  brought  against 
neighbouring  tenants  for  not  frequenting  the  mill. 

5.  An  assignation  by  one  of  the  tenants  to  his 
son,  of  his  right  for  the  remaining  years  of  the 
lease,  which  it  was  asserted  had  been  made  with 
the  knowledge  of  the  landlord.  Such  was  th^ 
evidence  on  which  the  tenants  were .  continued  in 
their  possession.* 


*  QgQvy  V,  Ramsay^  &c.  S4th  Kov.  180^.    Not  reported^ 


Thoi^  d6«ifiioii8  h%ri  heeb  pnnfouMed^  whcfrt 

Clw  candititmlt  of  ike  hake  rrete  m^ptemei  ia.nmU 

tng.     It  is  not  pfehap  ea^  to  peirceiTe  th6  dii* 

ti&etiodb  faetwdeii  sueli  tMot,  M  the  three  hirt  mem 

tkmedi  ittid  the  ttim  whtte  the  lease  haa  heed  iret» 

hal)  but  whftre  the  tertaa  ^  it  hbva  hdeA  fuUy 

tetabliflhed  by  the  oath  of  plirtjri  fdlowcd  by  d  m 

Mtertwite^i    There  hi  not  more  dertainty  in  the 

ede  ease  than  in  the  other;  Or^  if  th^e  be  a  am 

perioriiy  in  th»^  reapdeti  it  aeema  to  bejn  &veiif 

of  the  terbal  loasfe^  as  aftoeftain^  by  cmth ;  and 

tbe  f'et  ifntffhientuis  shows  as  otfdij^e  im  inten« 

tioB  of  b^clnning  bound  by  the  Torbd  leasei  as 

Wfaeore  a  Jotting  of  the  tcnbs  has  beeli  made  out  \ 

yet  tbe  oases  ntnst  not  be  coiifimnd^^  sinei  thd 

distihotlon  has  been  ekterly  made  and  acted  wpott 

\pf  the  Coilrt.    Thna  a  tenant  had  possessed  a 

laaw  for  SI  years^  at  a  rtot  tf  £80 ;  on  the  ek^* 

aft! to  of  wfaieh, «  agr feemeltt  wiuf  edtef  ed  into  fixr 

a  new  lease  of  10  years,  a*  tlK$  ifont  of  £d8  sier^ 

fibgi  but  tfa^ro  was  no  wrifiingi    This  agteefiifttot 

wH*  dispoted,  wnA  the  Jandlotd's  Isetor  who  hA 

mtdttd  into  it  was  dead.    Tbe  ktidldrd  expresBl jF 

denied  thai  any  stidi  agreement  had  ever  boeif 

made  iifitk  fahn^-sMand  tbe  &dt<»y  gate  n^  pcmei^ 

ti^  die  faetw  to  set  kisefc.    Bat  there  ir^s  pi^ 

dttced  by  the  tenapt,  a  discharge  df  ftot  by  th^ 

iaetor^  betring  to  be  "^  the  addit iotiid  reiit,  ds  per 

^  Ifae  iiew  agfeetnent  made  with  Sit  Jame^  Caiiip* 

"bell,  for  ig  years  from  Whitsunday  1784." 

The  Court  were  clear  that  the  new  agreement  had 

taken  place,  and  that  the  tenant  had  not  contkui- 

R 
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ed  to  poss^ess'  by  tadt  relocation ;  but  thisy  held 
the  agreement  to  hafrebeen  w  verbal  one,  and 
therefore  one  that  might  be  resiled  from.  It  was 
expressly  said,  as  if  with  a  view  ta  mark  more 
elearly  the  line  of  difttinetion  between  this  case 
and  that  of  the  mformal  written  lease,  that  it 
(DUght  to  be  oniversaHy  understood,  that  a  verbal 
agreement  relative  to  heritage  is  binding  only  for 
a  year :  but  where  there  is  an  informal  writing  by 
the  landlord,  there  is  a '  distinction ;  Where  it 
remains  in  ntuiis  ^finUms^  (that  ii^  where"  no 
possession  has  taken  plaee,  and  nothing  has .  been 
done  in  consequence  of  the  'i^eement^)  .there  is 
locus  pcenkentiije;  but  where  such  an  agieement 
has  been  foUowed  by  possession,  thepossession  is 
a  sufficient  rei  interventus;  and  the  landlcftd 
must  execute  the  lease  in4ue  form.  In  this  case^ 
the  Court  ordained  the  temnt  to  remove^^  reaenr- 
ing  entire. to  him  his  claim  for  the  expense  of  the 
meliorations  which  he  had  made.^  , 

On  this  point,  therefore,  there  csax  be  no*  doubt; 
and  in  a  question  withi  the  graater,  where  the 
conditions  of  the  lease  have  b^n  expressed  ixt 
writing,,  where  possession  haa  followed,  or  where 
there  has  been  a  rei  interventusy  the  parties.  ^ 
be  bound  to  give  effect,  to  the  conditions,  and  to 
complete  the  lease. 

2.  Where  the  question  arises  with  a  purchaser^ 
— ^The  right  of  a  purchaser  stands  on  his  feudal 


a  Sir  James  Campbell  v.  Robertson^  SOth  May  1797.      Niol 
reported^ 


titiiei  and  the  lease^  which  is  at  common  law  a  per^ 
sonai  righti  cah  a£Peet  him  only  in  virtue  of  the  act 
1449i  From  the  termi^  of  this  act,  it  is  dhvious  that 
the  lease^  contemplated  by  thie  Legislature^  was.  ^ 
written  lease>  fbUowed  by  possession^  This  is  con-^ 
finned,  fay  the  meaiiitig  yvhich  pratitice  has  giren.to 
this  act,  for  it  has  invariably  been  understood  to  re* 
fer  to  a  vrrltten  iease«  The  nature  of  the  putchaser's 
title  requires  such  an  interpretation  of  the  statute^ 
and  it  is  an  interpretation  affording  a  certain  rule^ 
without  which^  it  would  be  impossible  to  draw  a  line 
between  the  different  degrees  of  informality  and 
defect,  which  may  present  themselves*  When 
the  question  first  occurred,  the  Court  seem  to  have 
been  of  opitiion^  that  an  informal  leasee  though 
followed  by  possession,  could  not  stand  in  compe- 
tition with  the  right  of  a  singular  successor  i  and 
it  is  perhdps  to  be  regretted^  that  this  opinion 
should  have  been  changed,  for.  one  so  likely  to 
introduce  uncertainty  into  the  decisions  on  this 
point,  as  that  which  has  been  since  adopted.  This 
first  decision  w^s  pronounced  in  ^n  Action  of  re- 
moving, at  the  instance  of  the  Countess  of  Moray, 
against  certain  tenants  on  the  estate.  It  was  the 
case  of  a  widow,  claiming  under  hef  locality;  but 
a  widow^  in  such  circumstances,  is  equally  entitled 
with  a  purchaser  to  i^emove  frOm  her  locality  lands 
^Very  illegal  possessor'.  The  Earl  of  Moray  en- 
tered into  certain  leases^  The  leases  were  made 
out,  and  properly  signed  by  the  tenants,  but  thejr 
had  never  been  subscribed  by  the  Earl.  On  thesd 
leases  posjsession  followed ;  and,  on  the  death  of 
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the  Earl,  the  Cotfattoa  Dowtger  pntsMd  a  leiatfr^ 
kig,  feimdiitg  OB  ber  own  title,  And  the  infdinnal 
ikftttte  of  tile  base.  The  Court  of  Semen  feMi 
tise  leaiet  inseftfeetaid!  in  n  ^evtSen  with  the  CbniU 
te»^  tnd  ord»ned  the  tennte  to  tefnore.  But  tl» 
judgment  itas  altered  in  the  Howe  rf  Iiord»,  »d 
Ae  leaiei  were  raitained/ 

T^  thi9  judgment  of  the  Hovfle  of  Lordi^  w« 
are  to  attrxbnte  several  jn^^ents  of  a  sinrifaa:  nb'^ 
port^  wlikh  have  sinte  he^  jNroDOunoedJ^   Ami 


.  *  CoQHten  Dorwi^  of  Moray  v.  Bmn,  Stewart,  and  otbera,  83d 
July  1772.  Fac.  Coll.  Mar.  p.  4392  and  15179.  The  jtdgmeat 
df  th6  Abuse  of  Lords  declares^  *'  Tkst  uifdef  ail  iSkt  etrcttimfam* 
f*  ees  of  thif  CMC,  the  leaae  ia  ^foeatlon  it  ai  efll8t«fll  and  fiy^^ 
"ifithadbeenajgnedby  JamesthelateEarlofMony.'^  Aj/ped 
Cenies,  p.  1)9.    Mor.  Supplement 

*  Skene  v.  Spankie,  iMKh  May  I79a.  The  hem  potteMfid  If 
SpBOnkie  was  fomi^ly  ih^  property  of  the  D^k^of  Atlude;  add 
ihe  tesant,  oa  the  d^th  of  her  hushaid,  reoeited  a  permiflaion  to 
remain  in  possession^  by  a  noie  in  the  following  terms :  ^'  Oonkel^ 
^  November  1^  1783^—- Mrs.  Spankie  may  depend  tipoii  fensiifitt^ 
^  in  ihe  j^akte  of  Fafldand,  aad  ponessing  Oie  fnnii  aad  pmakk 
*'  Mr.  Spankie  held  at  the  tune  of  his  death,  at  the  lenlihe  the» 
**  paid,  as  long  as  she  pleases.  (Signed)  Athole.*'  This  &rm 
was  sold  by  the  Dule,  aad  an  action  was  brooght  by  Ae  yittdUttf 
iat  removing  the  tenaM.  llat  the  Court  held  die  writing  U  een* 
stitnte  a  liferent  lease,  and  not  only  assoilzied  firom  the  mnoving^ 
t)Ut  found  the  tenant  entitled  to  expenses.  A  similar  decision  was 
pronounced,  Drummondtt.  Qow,  8th  febhiaty  1797 ;  ^oi  Mkptni* 
9d;  where  an  ofer  for  a  lease  was  drawn  <mt  m  As  band^wfitiog 
of  the  heritor's  factor,  and  signed  by  the  tenant  The  toumt  was 
Itt  the  time  in  possession  of  the  &rm,  and  it  waa  not  very  eleai^ 
shown,  that  possession  had  ftllowed  on  the  oftr.  lUs  also  was 
held  ta  be  an  eflfectod  lease  i^iiilst  a  purchaser.  TheaariienlewiU 
i^ply  to  the  lease  of  a  Burgage  Snlgect,  MacArihur  «•  Simpson,  0th 
July  1804.  Mor.  p.  15181.  In  this  ease,  the  landlord  addrmed  a  let- 
ferto  the  tenant,  by  trhidk  he  boumdhiittself^ldtlKili  tHA 


POSSESSION  unfmuyruxL^vmc^A  seil     j^g 

it  is  Ap  imoertoi^y  to  whicli  $Mc]k  (Jeeinons  ne* 
i^ssarily  lead,  which  has  led  me  to  regret  that  the 
^eoisiioa  df  tJate  Court  of  fiaasioo,  in  the  ease  af 
tbe  Countess  ^  Moray^  had  XK>t'  been  «ipported 
in  Ae  House  9i  Lords.  But  it  will  not  be  under<- 
etoody  after  the  deeisioos  imhich  have  been  so  late* 
Igr  aad  repeatedly  pronounced,  that  there  can  1^ 
any  doubt  on  the  point,  so  long  as  the  law  remains 
unidtcKd.  It  is  a  rule,  therefore,  founded  on  the 
present  praefeiee^  ihat  an  infiocmal  lease,  fbUbwed 
by  potecision,  wiH  be  effectual  against  a  purciiaser^ 
nr  other  «ngu]ar  suceeAsor/ 

In  dosing  this  subject,  it  may  be  poper  to  ze, 
capitnkte  the  leondusions  to  which  we  haye  come 
nn  the  £fiSsrent  points. 

1«  A  verbal  lease  may  be  resilfid  firom  by  either 
yarty  at  *any  time,  whether  brfore  or  after  pos- 
aesyion,  with  this  diffisBenoe,  i^  after  possessioii 


<m,  to  entertain  liim  and  his  wile  as  toiants  and  possessors  of  fi  room 
and  closet  in  bis  house  in  Inverness^^as  therein  described^  during  al 
the  Aftys  ef  their  liyes^  iqr  the  yearly  rent  (»f  i£S :  5s.«-it  beixig  op« 
clonal  to  the  tenant  and  his  wife^  to  give  up  their  possession  at  a^ 
time;  and  possession  having  followed  on  this  missive^  it  was  found 
telle  eftctual  against  a  aingukr  ^uceessor^  who  had  purebased  Ac 
«ibject  from  the  grantor  of  the  lease.  ^ 

a  It  Boems  necessary^  however^  that  l^iese  inS^rmal  writings  i^uld 
€3cpre88  a  finudied  agreement,  and  that  they  should  be  explicit  as  to 
Ae  cd^ect'let,  .the  endurance  of  the  lease,  and  tlie  rent  to  be  paid^ 
as  even  a  rei  %nterverdu$  may  be  insufficiefit  to  IfiXfjff^  de&ets  ia 
^lese  essentials  of  a  tack.  In  a  late  case^  a  missive,  in  which  the 
term  ^  endoraooe  was  not  spediled,  was  found  not  to  be  binding 
for  more  than  one  year,  although  possession  had  followed  upon  the 
missive  for  several  years,  and  although  the  term  of  endurance  was 
4ifoed  to  be  proTod  otherwise.  Clark  v.  Lament,  87th  Jan.  1S16^ 
FacColL 
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has  followed,  it  must  be  given  up  at  the  expiration 
of  the  current  year. 

2.  A  verbal  lease  cannot  be  rendered  effectual  by 
a  reference  to  the  oath  of  party,  nor  by  possession 
having  followed  on  it,  nor  by  arei  interventus; 
but  where  there  has  been  a  rei  interventus^  dama* 
ges  may  be  claimed  by  the  party  who  has  suffered 
from  the  breach  of  the  agreement. 

3.  A  written  obligation  to  grant  a  lease  is  eqai<- 
valent  to  a  formal  lease,  and  either  party  may  in^ 
aist  for  implement ;  and,  where  it  has  been  follow* 
ed  by  possession,  it  will  be  effectual  against  a  pur« 
chaser, 

4.  An  informal  lease,  defective  in  the  statutory 
solemnities,  on  which  no  possession  has  followed, 
may  be  resiled  from  by  either  party. 

Hence  a  lease  agreed  to  be  executed  by  several  * 
persons  may  be  resiled  from,  until  the  whole  par- 
ties  have  subscribed  it ;  unless  the  person  whose 
(subscription  is  wanting  be  a  person  whose  faith  was 
not  followed. 

5.  An  informal  lease,  defective  in  the  statutory 
solemnities,  on  which  possession  has  followed,  will 
be  effectual  in  all  questions  with  the  granter  and 
his  heirs. 

6.  A  lease  of  this  description  will  also  be  sus^ 
tained,  even  against  a  singular  successor,  and  in 
burgage  subjects  as  well  ^s  in  land* 
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') 


CHAP.  V. 

RIG«T6  ARISINO .  TO  THE  PAETIES  FROM  THE 

wCOKTRACT  OF  LEASE* 

*  ■  * 

Having,  in  the  ^preceding  chapters,  fully  consi- 
dered the  requisites,  and  the  terms  of  the  written 
lease,  we  are  now  to  inquire  into  the  nature  of  the 
rights  enjoyed  by  the  parties  to  this  contract.  la 
this  inquiry,  we  shall  attend,—*!.  To  the  condi* 
tions  which  affect  the  parties  by  law,  independentT 
ly  of  all  stipulations.  Sl  To  the  rights  retained  by 
the  landlord  SL  To  the  rights  acquired  by  the 
tenant.  And  lastly,  To  the  question.  Whether 
the  written  lease  is  to  be  considered  as  a  real  or  as 
a  pessonal  contract 


SECT.  I. 


CONDITIONS  AFVSCTINO   THE   PARTIES   TO   THE  LEASE, 
INDEPENDENTLY  OF   ALL   REGULATION* 

The  conditions  affecting  the  parties  to  the 
lease,  which  are  the  subject  of  our  present  inquiry, 
are  those  resulting  from  the  contract,  independent- 
ly of  special  agreement.  A  proprietor,  for  example, 
sets  his  land  to  a  tenant,  and  the  only  conditions 
stipidated  are  the  period  of  endurance,  and  the 
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amount  of  the  rent ;  and  the  question  is.  What 
are  the  legal  and  ipipli^d  ql^ligations  upon  the 
parties,  arising  out  of  the  connexion  thus  consli* 
tute4  hetween  them?.    These  obligations,  whidi 

belong  ito  tbQ  nptwi^  of  tb«  eontrwt,  iball  be  om^ 

sidered.  1.  Ai  tbey  affect  the  k^idlord.  2.  As 
they  affect  the  tenant 

1.  Obligations  (iffecting  the  landlord. — 1.  The 
first  of  the  obligations  which  the  landlord  undeiv 
takes  by  entering  into  a  lease,  is  that  of  gi^g  to 
the  tenant  possession  of  the  subject  set.  This  is 
the  necessary  consequence  of  a  contract,  the  ebjeet 
of  which  is  to  give  the  mana^raent  of  the  fiim 
to  the  tenant,  and  the  landlord  is  exposed  to  an 
action  at  the  instance  of  the  tenant  foit  the  pur« 
pose  of  attaining  possession ;  or,  should  the  tenant 
be  deprived  of  the  possession,  he  may  sue  the  land* 
lord  for  damages. 

How  far  the  tenant  can,  in  virtue  of  his  leasee 
pursue  a  removing  against  those  in  possession  of 
the  farm,  in  the  common  case  of  a  19  years'  lease» 
may  be  doubted ;  for^  although  there  is  an  old 
case,  in  which  the  Court  sustained  an  action  of  re- 
moving at  the  in;stance  of  the  tenant,  against  those 
who  had  no  right  to  the  Unds ;  yet  ip  that  case  it 
was  the  opinion  of  some  of  the  judges,  '^  That 
**  such  tacks  were  only  Qbtigations^  whereby  the 
getter  might  be  compelled  to  enter  the  tack^ 
man  in  pQssej8$ion  of  the  lapd ;  but  wei:^  wX 
real  fii^curiti^s,  of  ibyce  to  prodiu^  remQvipg» 
being  of  the  nature  of  persona^  ^f^nirities,  Sut 
*'  qQ9^  part  w«r«  pf  aopther  judgment,  thene  l?eipg 
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diat  »«  in  the  person  of  the  defmider  who  was  in 

possessioiip    And,  agreeably  to  the  opinion  of  the 

IBiBority»  this  power  wbm  denied  to  a  tenant  whoso 

Isaao  was  for  19  years,  though  when  it  exceeds 

that  period,  or  is  given  for  a  lifetime,  the  eider 

authMities  aeem  to  support  the  privilege  in  the 

tenant.  A  lease  having  been  granted  for  19  year|» 

and  the  granter  of  the  lease  standing  attainted  of 

high  treason  at  the  time  of  entry,  and  incapable 

of  giving  a  preeept  for  warning  the  former  tenant; 

.  the  new  tenant  issued  a  preeept  of  warning  in  his 

own  lyame,  which  brought  out  the  question,  whether 

the  person  in  possession  could  be  removed  on  this 

warrant.    **  The  Lords  found,  that  the  tack  beiiig 

^  &r  no  more  than  19  years,  and  the  tacksman 

^  not  in  possession,  he  had  not  a  title  to  pursue  a 

**  removing.*^** 


'v"^*' 


*  GsUoirAiels  «.  Ifuckerstofi^  19tb  Maroh  1S3^,  M«r.  p.  U26h 
^  Gentle  v.  Henry,  1 9th  FeWary  1747.  Kilk.  {Removing  Nft, 
VI.)  Mor.  p.  13040.  "  It  was  on  this  occasion  observed,  (accord* 
"  mg  to  Lord  Kilkerran,)  that  in  no  case  was  the  Brocard  mort 
*'  iqptj^  fippUedj  that '  omnium  qu^  a  mijpribusatatuta  sunt,  ratio. 
"  reddi  ne(}uit.'  One  can  siee  a  reason^,  why  qo  other  tacktmaii 
"  should  have  a  tide  to  remove,  but  one  who  is  in  possesione  fmc" 
*'  iuum^recipiendorum,  as  removing  is  tke  efl^  ef  a  real  ligktt 
"  Bat  vhy  a  tenant,  who  has  a  liferent  tack,  should  have  a  title  t^ 
"  remove,  when,  by  its  being  a  liferent  tack,  it  does  not  become  a 
'*  real  right;  or  why  a  tenant,  not  in  possession,  should  have  a 
*'  titte  to  remove,  when  hia  tack  is  for  30  years,  more  than  if  it 
''  were  for  three  years,  was  i^id  not  to  be  essy  understood.  Me^n^ 
"  tiipe,  as  our  lawyers  had  so  kid  it  down,  that  where  a  tack  is  for 
"  life,  93  Craig  and  Stair,  or  for  more  than  19  years,  (fer  so  tkf 
'*  Lords  understood  Stair,  loco  citato,  as  requiring  more  than  IS 


S50  H0T7SES— 'FITBLIC  BTTRDENS. 

Oh  this  authority,  a  tenant,  under  a  lease  fat 
19  years,  cannot,  in  virtue  of  his  lease,  pursue  ii 
removing,  hut  must  trust  to  his  action  against  the 
landlord  for  attaining  possession ;  nvhile  a  tenant, 
under  a  liferent  lease,  or  where  the  endurance  is 
for  30  years,  or  where  the  lease  gives  a  power  of 
outputting  and  inputting  tenants,  may  pursue  a 
removing  in  his  own  name. 

2.  The  landlord  is  also  bound  to  ddirer  the 
bouses  to  the  tenant  in  a  proper  istate  of  repair, 
and  suitable  for  the  purposes  for  which  they  are 
intended.  The  dwelling-house  fit  for  the  ac- 
commodation of  the  tenant  and  his  family ;  the 
stable  and  byres  fit  for  the  reception  of  the  cattle ; 
and  the  bams  for  preserving  the  victual :  it  fol- 
lows as  a  necessary  consequence,  that  diould  the 
liouses  become  ruinous  during  the  currency  of  the 
lease,  they  must  be  rebuilt  by  the  landlord. 

3.  The  landlord  is  farther  bound  to  pay  the 
public  burdens  affecting  the  farm,  with  the  ex- 
ception of  the  school-master's  salary,  which,  by 
the  act  16^6,  c.  26,  is  laid  equally  on  the  land- 
lord and  tenant 

4.  The  teinds,  also,  are  a  burden  on  the  land- 
lord, who,  in  this  view,  is  held  to  be  the  intromit- 
ter  with  the  crop,  in  consequence  of  his  drawing 
the  rents.*    It  follows,  that  the  stipend  payable  to 


years,)  the  tenant  should  have  that  power,  the  Lords  were  not 
willing  to  give  judgment  contrary  to  these  opinions.*' 
•  Hepburn  v.  the  Tenant  of  Faimieflat,  13th  December  1627. 
Durie.  Hor.  p.  1779.  "  In  a  spulzie  of  teinds  by  Hepburn  ugaipt 
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tbe  minister  is  a  burden,  not  on  tlie  tenant,  but  on 
the  landlord. 

These  are  the  burdens  to  which  the  landlord  is 
subject,  independently  of  stipulation. 

2-  Obligations  affecting  the  tenant. — 1.  The 
tenant  must  enter  to  the  farm  at  the  commence- 
ment  of  the  lease,  and  stock  and  labour  it  in  a  pro- 
per manner.  It  is  not  enough  for  the  tentot  to 
eay  that  he  will  pay  the  rent  when  it  becomes  due. 
He  must  stock  and  labour  the  farm,  and  give  the 
landlord  security  from  the  state  of  it,  that  the  rent 
will  be  regularly  paid  The  Court  ordained  the 
tenant  '*  to  occupy  and  labour  the  farm,  and  plehiish 
'*  it  with  goods  and  corn,  that  thereby  the  lands 
**  might  be  answerable  for  the  rent."* 

As  the  tenant  is  bound  to  enter  into  possession 


"  the  tenants^  the  Lords  found  an  exception  relevant  to  liberate 
"  them,  founded  upon  payment  made  by  them  to  their  master.** 
The  same  collector  reports  the  case  of  Murray,  21  st  March  1628, 
Mor.  p.  1780,  where  a  similar  decision  was  pronounced.  The  Lords 
sustained  an  exception  as  relevant,  bearing  payment  to  have  beea 
made  by  the  tenants  to  their  landlord.  '^  Seeing  they  could  not 
"  know  what  part  of  their  rent  they  should  keep  unpaid  fVom  their 
'^  master  for  the  telnd,  different  from  the  stock;  fox  both  which 
''  they  were  astricted  in  a  duty  undistinguished."  Lord  Kaimf 
leports  the  case  of  Campbell  v,  Murray,  June  1727,  firtt  colly  No. 
86.  Mor.  p.  ]  4799,  where  the  point  was  aigued,  whether  a  land-* 
lord  is  liable  for  the  stipend  localled  upon  the  lands,  though  he  hag 
set  the  lands  separately  from  the  teinds,  and,  of  course,  draws  a  rent 
for  the  stock  only ;  the  tenants  being  in  use  to  draw  the  teinds,  and 
pay  the  minister:  but  this  was  not  finally  decided.  In  this  argu* 
ment  it  was  expressly  admitted,  that,  in  the  common  case,  wher^ 
,  the  rent  is  for  stock  and  teind,  it  is  against  the  landlord  alone  any* 
demand  can  be  made. 

*  Randelbrd  v.  his  Tenants,  Febnivy  1023.    Mor.  p«  13266* 
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juid  labour  his  farra^  fio  he  must  oonttnue  to  posieii 
and  labour  it  during  the  currency  of  the  lease  ia 
a  proper  manner^  and  not  so  at  to  oKhaiiat  anif  run 
out  the  soil/ 

The  tenant  is  bound  at  eommoa  law  to  labour 
tiie  farm,  during  the  whole  currency  of  the  lease, 
in  such  a  manner  as  not  to  exhaust  the  smL  A 
apecuil  condition  is  not  required  in  order  to  en^ 
&ree  this  obligation ;  and  the  tenant  wiU  not  be 
permitted  to  depart  from  this  equitable  pUxk  of 
management  towards  the  termination  of  the  leasee 
00  as  to  leave  the  farm  in  a  worse  oonditioo  than 
ibat  in  whudi  he  fi>und  it**    It  fdhms,  from  the 


*  Munay «.  Baleanqnalj  Febniwy  1665.  fljlnwwft  Np.  144.  Mor. 
p.  15267.  The  tenant  was  accused  of  having  tilled  the  swaird  of 
«oaie  parts,  which  had  never  before  been  laboured,  and  of  over-lim- 
Ing  tht  &rm  in  such  a  manner  as  would  infidlibly,  at  the  end  of 
^e  lease,  leave  the  &rm  quite  exhausted.  The  tenant,  in  answer 
to  this,  said,  that  he  was  bound  to  no  particular  manner  of  cul« 
iivating  the  farm,  and  might  therefore  labour  it  in  whatever  man- 
Her  appeared  to  him  most  for  his  advantage.  But  the  landlord  in- 
sisted that  a  tenant  was  bound  to  labour  his  farm,  tan^mm  bontu 
^ter  famUias,  and  not  to  destroy  and  run  out  the  ground.  The 
Court  ordered  an  inquiry  to  be  made  as  to  the  state  of  the  farm,  and 
^e  consequences  to  be  apprehended  from  the  tenant^s  mode  of  la- 
iKwring. 

**  Lord  Haddo  v,  Johnston,  6th  February  16SS.  Durie.  Mir. 
p.  7539.  In  this  case  the  tenant  after  being  warned  to  remove^ 
tilled  the  greens  and  swairds  of  the  land  not  in  use  to  be  laboorecC 
and  burned  the  mosses  of  die  ferm.  The  landlord  pursuing  ftr 
the  damages  which  these  operations  occasioned,  die  tenant  d^nded 
liimself  on  the  ground,  that  such  an  action  was  a  novelty,  and  oi 
that  account  ought  to  be  dismissed.  Besides,  being  unrestrained 
and  limited  by  no  speeiid  condition,  he  was  at  liberty  to  labour 
/every  part  of  the  farm,  and  he  had  laboured  agreeaMy  to  the  euH- 
torn  0^  the  country*   The  Court  fiustained  the  actioB,  and '^  Ibund, 
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MagBi^0B  upon  the  tenant  to  posttisi  and  labour, 
tllat  he  eMnot  abandon  the  fiirm#  and  leave  the 
mpeilot^feideDee  and  management  of  it  to  others.* 

TUe  f  €»ant  mMt  cdDianEie  the  0traw  of  the  £finii 
on  the  groimd,  and  lay  upon  thcf  lands  the  whole 
isax^  made  npon  tiife  farm.  This  is  said  to  have 
Iwen  feviid  in  two  unreported  cases  ;*"  and  the  ques^ 
tlte  has  iinee  ooeatred,  lihether  the  tentot  eoYild 
depose  of  the  fodder  gk'ofwing  upon  (the  filrm  du«^ 
ring  the  ^ulrency  of  the  kase« 

The  tenant  in  this  case  propoaed  to  tes^ve  at 
ttiicli  ^  the  ctap  as  Inighf  be  sufficidnt  for  sup 
porting  the  horses  on  thcr  finrm^  and  to  sell  the  re«> 
ttiainden  The  Sheriff  anthorised  the  sale.  But 
tlw  Coiirt,  in  an  advocation,  found,  f'  Thai  though 
"  there  was  no  express  clause  in  the  contract  off 
**  lease,  which  ties  down  the  tettadt  from  canrpng 
^  off,  or  otherwise  disposing  of  the  whole  liDddev 

^  thai  no  tenant^  tlheit  no  sudi  condition  hact  been  speciall7  made, 
"  might,  by  his  labouring,  irite  ont^the  old  siptaifdft  of  ground^  nor 
''t^bvratbemoBB^,  but  ^t  the  rooiti  (farm)  riioidd  be  IdEt  by 
"  the  tenant  as  good  when  he  removed  therefrom^  as  the  time  of  hia 
**  entry  thereto." 

*  lior^  Dalhousie  v.  Wilson,  lit  Ikmulhet  100^  Fae.  Coll* 
Moi.  p.  14311.  Ib  thiscase  ihe  tetmnt  a]ipointed  a  person  dulM 
in  agriculture  to  manage  the  farm,  prindpaUy  for  behoof  of  his  cre« 
ditors.  He  himself  left  the  kingdom ;  and  although  the  landlord  was 
efered  uhdoabted  soeiuity  ftr  the  proper  ftanagdmedt  of  ^  iktm, 
and  die  regular  payment  ^  the  rent^  the  Court  hdid  that  the  knd^ 
lord  was  entitled  to  resume  possession^  the  tenant  haTing^left  the 
kingdom,  and  thereby  withdrawn  himself  from  the  jurisdiction  of 
flie  oottrts  of  this  country,  so  that  the  landlord  was  left  wlfh^t  4 
tenant    See  this  case  refenred  to,  Supra^  p.  1£S. 

**M'Murr8y  v.  Maxwell,  1776.  Not  reported.  The  Dttke  of 
doxbttiigh  V.  ArchiiNdd^  178^.  Nat  reporUd. 


4t 
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**  or  straw;  that  may  be  proditc^d  on  tbe  &nii  of 
Faimilee ;  yet»  that  he  is  not  at  liberty  so  to 
do,  in  opposition  to  the  will  of  the  landlord ;  as^ 
**  were  such  conduct  to  betolerated,  it  would  be  at- 
"  tended  with  ruinous  consequenees  to  the  ground^ 
**  as  jrell  as  itepugnant  to  Ae  general  mode  of 
**  cultivation  in  the  cxmntry ;  and  therefore^  pro- 
''  hibited  and  discharged  the  defender,  from  sell^ 
**  inir  off  in  future,  either  by  public  roup  or  private 
"  bJgain.  the  fodder  <m  «dd  &nn  of  F Jmile^ 
*^  and  ordered  him  to  consume  the  same  thereon, 
**  during  the  remainder  of  the  lease.^  On  ad- 
vising a  reclaiming  petition,  it  was  observed  on 
the  Bench,  **  That  a  tenant  cannot  sell  fodder  off 
**  his  lands,  unless  he  either  bargain  with  the  pur-* 
^  chaser  for  the  dung  produced  from  it,  or  pur- 
'^  chase  as  much  for  the  use  of  his  farm."*  Ac- 
cording to  this  decision,  therefore,  the  tenant,  even 
where  the  lease  is  totally  silent  on  the  point,  must 
consume  the  fodder  on  the  farm,  or  purchase  dung 
equivalent  to  the  fodder  he  may  sell. 

This  decision  has  been  coofirmed  by  the 
judgment  in  a  case,  the  circumstances  of  which 
prove  the  resolution  of.  the  Court  not  to  relax 
the  strictness  of  the  rule.  The  lease  was  to  en^ 
dure  for  no  less  than  57  years,  and  the  tenant 
possessed  an  express  power  of  assigning  or  subset- 
ting.  He  subset  part  of  the  farm  for  a  ishort  pe-' 
riod,  and  the  sub-tenant  on  leaving  his  possession, 
proposed,  according  to  what  he  conceived  to  be 
the  right  of  an  outgoing  tenant,  to  dispose  of  Im 

*  Frii^  V.  MacMurdo,  30lh  June  1799.    Mor.  p.  6^7^ 
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€f  op ;  but  the  landlord  Apposed  the  sal^  and  xHs 
Court  held  that  he  had  a  title  to  do  80/ 

By  tfaede  dedsioss,  the  i^cessity.of  comnuning^ 
the  fodder  on  the  ground,  during  the  curreney  of 
the  lease^  seems  to  be  &Ked.  '  But  srtili  a  question 
texnains  as  to  the  fodder  of  the  lasf^crop,  a^d  the 
dung  which  may  he  made  after  the  last  seed  tinie. 

The  Court  finuid,  that  an  outgoing  tenant  waa 
entitled  to  dispose  of  hbstraw.^    In  the  case  off 


'•  - 


€€ 


■  The  Earl  of  Northeak  v.  Roland^  ^d  February  1797.  Mor. 
p.  15954.  *^  Oh&etYed  on  the  Bench/  tlie.  oir^pnal  leasee  could  not 
*^  have  caiptd  off  the  fbdder  of  the'csop  in  question^  and  hia  afl8i§^ 
''  nee  or  stfb'^enant  can  have  no  higher  right.  Were  the  doctrine 
of  the  tenant  well  founcled^  the  fodder  might  be  constantly  car- 
ried off  by  means  of  atmual  aMib-l^«e8."  It  w«a  on  t^s  reason^ 
ingy  the  Court  prohibited  the  tenant  and  his  sub-tenant^  from  car^* 
rying  off  any  part  of  the  fodder  from  the  farm. 

This  point  has  been  deliberately  considered  in  a  late  case, 
in  which,  after  vety  Aill  pleadings  and  considerable  diffisrenciGr 
of  opinion^  the  Court  founds  that  a  tenant  who  had  tyro  farms  in 
the  immediate  vicinity  of  each  other,  belonging  to  different  pro* 
prietors,  was  not  entitled  to  consume  the  turnips  or  green  crop,  or 
the  fbdder  of  the  one  farm  upon  the  other,  altliough  he  offered  to 
ftumisii  an  equivalent  in  dung  fi>r  the  cr<^  so  consumed.  Neither  waa 
he  entitled  to  carry  his  grain  from  the  one  &rm,  on  which  there  was 
no  threshing  mill,  to  be  threshed  on  the  other,  on  which  a  threshing 
mill  had  been  erected,  although  he  oflfered  caution  to  return  the 
ftdder  to  tho  farm  on  which  it  grew.  This  seems  a  hard  case  for 
the  tenant ;  hut  the  majority  of  the  Court  were  of  opinion,  tliat  to 
admit  any  relaxation  in  the  strictness  of  the  rule  would  be  a  bad 
precedent,  and  might  occasion  unnecessary  trouble  to  the  landlord. 
In  this  case  the  lease  contained  no  stipulation  whatever  upon  the 
subject ;  so  that  the  rule  is  founded  entirely  upon  the  nature  of  the 
contract  of  lease,  and,  independent  of  the  agreement  of  parties,  fbrmn 
one  of  the  implied  obligations  upon  the  tenant.  Scott  v.  Durham^ 
S7th  May'  1813.    Fac.  ColL    See  the  report,  which  is  very  full. 

^'Jamieson  v,  Pringle,  16th  May  1792.  Not  reported,  but 
noted.     Diet  vol  iy..p.  SS8  ;  and  Mor;  pi  15^263. 
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Krhtgk  z;.  M*Murdo»*  th^  tensdt  iv)Bg  {lermit* 
ted  "  to  fieU  his  hay  and  t&e  straw  «f  lik  out^ 
^  going  erop ;''  and  in  a  later  cas^  the  Court 
found  thf  tenant  entitled  to  lii^  valne  of  th* 
itraw  on  hattd«^  Thia  poiilt^  ifaeirefiDve^  seeme  aba 
to  be  ixed;  atid  an  outgoing  tenant,  where  tbeie 
is  no  epeeial  stipulation,  may  dispose  ef  that  paM 
ef  the  fiidder  of  the  last  erop,  whidi  is  on  hand 
at  the  expiration  of  the  lease.  Whether,  if  It 
could  be  shown,  th^t  there  was  any  change  in  th^ 
stock  of  cattle  -on  the  fSunn,  during  the  last  year, 
the  Court  might  not  be  induced  to  make  mm»  %%- 
eepkioii  to  this  nile»  it  is  imneeessttry  to  is^pih^  i 
it  is  sufficient  that  the  general  rule  is  understood, 
via.  that  the  fodder  of  th^  last  erop  may  be  6ix^ 
posod  6f« 

The  next  point  to  be  considered,  relates  to  the 
dung  on  hand  at  the  eicpiration  of  the  lease*  The 
general  rule  is,  that  the  dung  made  on  the  fern 
Inust  be  laid  upon  the  lands  by  the  tenant :  but 
admitting  this  as;  the  rule,  stiU  there  must  be  a 
quantity  of  dtmg  made  between  the  sowing  of  the 
last  crop,  and  the  tenns  of  the  ten^t^s  removal, 
which  eannet  be  laid  upon  the  farm. 

It  often  happens,  that  the  lease  pt&fid^  fcft 
the  disposal  of  this  dung,  and  declares  it  either 
to  be  steelbow,  that  is  the  property  &(  the  haA» 
lord.  In  cottsequenee  of  the  tensittt'^s  having  r(M 
ceived  at  his  entry  the  dung  of  the  outgoing  ten^ 


.  ^  W      *^  ' 


•T  —  -y  *■* 


*  Skpra,  p.  954. 

^  Hamilton  V.  Gtork,  I7SI.    Natr^potM. 
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ant ;  or  it  Is  declared  to  belong  to  tlie  lalidlord^ 
or  incoming  tenant,  on  payment  of  a  price.  Th^ 
former  stipuUtion  tvas  enforced  in  a  case  vbere 
the  tenant  **  bound  himself,  during  the  currency 
**  of  the  lease^  to  con^me  on  the  ground '  of  tlie 
''  lands*  the  .tvholo  ^ttM  and  fodder  .<^  every 
*'  kind  (eteept  hny^)  and  t^  lay  the  whole  dung 
^'  thereby  produced  oft  the  said  lands  f  this  dausd 
was  held  to  entitle  the  landl^d  to  the  wlhilo  dung 
on  hand,  at  the  ^piiuitioii  of  th^  lease.*  It  is  an 
objeetion  to  this  stipulation,  that  by>  it  all  carci 
to  collect  and  pres^rre  the  dtmg  is  taken  away :  it 
is  not  the  interest  of*  the  outg6ing  teoant  to  be 
^earefiil  of  the  mannre^  and  tmless  it  be  so,  it  isi 
not  likely  that  he  ^iU  pxy  much  attention  to  it  i 
a  partial,  loss  of  this  valuable  aarticle  will  therefore 
be  the  eonseqaenee  of  such  a  regulation. 

On  the  odier  h«nd^  where  the  outgoing  tenant 
is  entitled  to  receive  payment  for  the  dung  on  the 
farm,  at  the  expiration  of  the  lease,  there  is  a 
danger  that  he  may  starve  his  fields  to  increase 
the  quantity  of  dung,  and  so  to  enlarge  his  claim  i 
This  is  not  very  probable^  but: stilly  where  rt  ie 
made  matter  of  contract,  there  will,  in  general,  be 
an  attempt  to  gttard  against  any  undue  accumula- 
tion, Yfhieii  may  perhaps  be  bait  aocemplished  by 
a  stipulation  that  the  dung  of  each  year  shall  be 
laid  on  the  lands  in  the  subsequen"^  .year;  juid 


*  Barl  of  Wemyw  v.  Wright,  16th  June  1801.    Mor.  Appan,  1. 
voce  Tack,  No.  7. 
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as  to  the  dung  of  the  last  year,  a  price  shaH  Ibe 
paid  for  it/ 

But  it  is  more  important  to  consider  what  the 
role  is  where  the  lease  is  silent  on  this  subject. 
The  rule  at  one  time  adopted  by  the  Court  is  thus 
stated  :*-*-**  A  tenant  removing  firom  his  fiirm  at 
^  Michaelmasr  left  a  quantity  of  dung  on  tibe  land, 
''  collected  from  November  of  the  year  preceding ; 
**  for  the  value  of  whieb  he  brought  an  action 
against  the  master  wd  the  incoming  tenant : 
urged  in  defence,  that  the  tenant  ought  to  have 
laid  that  dung  on  his  beer  land ;  and  that  the 
outgoing  tenant  is  bound  to  labour  the  land  of 
his  farm  in  the  same  manner  the  last  year  as  any 
other.  The  Lords  found  the  tenant  only  en- 
titled to  the^  value  of  the  dung,  made  after  the 
**  beer  seed-time  of  that  year."^  The  principle  ai 
this  decision  is  good,  but  the  practice,  as  to  the 


u 

if 
u 


*  In  the  latest  case  wklcli  has  oceiprred  apon  iMs  pohit,  the  ten- 
ant was  bound  by  his  tack  to  consume  the  whole  ftdder  on  the 
laud^  ''and  to  lay  the  whole  dung  thereon  the  last  year  of  the  tack> 
*'  at  beat  saed'^me."'— Af  the  last  crop  the  tenant  withheld  part  of 
the  dang  from  the  lands;  and  besides  the  dung  so  unduly  withheld, 
he  had  a  considerable  quantity  on  hand  made  after  the  bear  seed- 
time. The  question  occurred  between  the  incoming  and  outgoing 
tenant ;  and  the  Court  found  the  ineoming  tenant  entitled',  withoat 
payment,  to  the  dung>  unduly  withheld.r— And  wiih  respect  to  the 
dung  made  after  the  bear  seed-time,  it  was  firand  that  the  incomiiig 
tenant  had  a  preferable  right  to  it  on  payment  of  ita  value.  For- 
rester  v.  Wright,  19th  February  1808.  Fac.  Coll.  Mor.  Appen. 
voca  TacK,  No.  16. 

^  Finnie  v^  Trotter,  S7th  January,  17^7.  Fac  ColL  Moc  p* 
16261. 
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mode  of  dungiBg  having  changed,  perhaps  the 
same  principle^  when  applied  to  the  new  practice, 
may  lead  to  a  different  decision. 

In  one  case  a  decision  was  pronounced,  which 
seems  to  support  a  different  practice;  yet  it  evi- 
dently was  a  decision,  in  so  far  as  that  point  is 
ooncerned,  founded  on  the  application  of  the  party 
entitled  to  call  it  in  question,  and,  in  fact,  ac- 
quiesced in  hy  that  party*;  so  that,  considered  as  a 
precedent, '  it  can  have  no  weight ;  and  the.  point, 
when  it  occurs,  niust  he  viewed  hy  the  Court  as  a 
new  one,  and  decided  according  to  what  shall  ap» 
pear  to  be  most  consistent  with  the  principle  of 
the  contract,  and  the  interest  of  agriculture.  In  this 
case  referred  to,  the  tenants  were  expressly  bonnd 
not  to  sell  either  straw  or  dung ;  and  it  was  provide 
ed,  ^  that  the  proprietor  should  be  preferred  to  the 
^  purchase  of  the  dung  made  on  the  farm, .  after 
^  Whitsunday,  in  the  last  year  of  the  lease." 
When  the  tenant. removed,  part  of  tbedupg  om 
the  &rm  had  been  made  previous  to  the  Whitsun- 
day, and  for;  the  value  of  this  part  of  the  dung 
the  tenant  certainly  had  no  claim ;  in  terms  of  the 
agreement,  it  must  have  belonged  to  the  landlord,^ 
the  tenant  being  (by  the  clause  in  the  lease)  en- 
titled to  no  more  th«i  the  value  of  what  had  been 
made  after  tiie  Whitsunday.  Without  attending^ 
to  this;  the  landlord  applied  ^^  for  a  valuation  of 
*'  the  'Oihole  dung  on  the  farm."  The  Sheriff 
**  found  the  tenants  entitled  to  the  vs^lue  for  one 
.  ^*  orop  only  of  what  had  been  made  previous 
"  to  the  Whitsunday."  The  Lord  Ordinary,  when 
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die  cause  csme  before  the  Court,  made  the  same 
distiuctton ;  and  having  found  the  tenant  entitled 
to  the  full  value  Of  the  dung,  made  aflber  WhiV 
Sunday  17999  hic^  Lordship  **  ttmod  they  wereen- 
*-*  titled  only  to  the  value  for  one  crop,  tx  what 
^  was  made  previous  to  that  time.'^  These 
judgments  of  the  Sheriff  and  Lord  Ordinary 
were  nev^  reclaimed  against  by  the  landlord; 
so  that  it  may  be  ooAsidered  as  a  piniit  de^^ 
cided,  either  with  the  consent  of  the  landlord,  or, 
at  least,  not  pleaded  in  such  a  nianner^aa  to  have 
induced  the  Court  ta  rectify  the  mistake ;  and 
from  the  manner  in  which  the  landlord  conducted 
the  pBocesSr  it  does  not  seem  to  have  been  thought 
necessary  to  consume  the  time  oi  the  Court  in 
reconsidbring  the  matter/ 

.  With  regard  to  this  decision,  as  it  was  impos* 
sible  for  the  Court,  consistently  with  the  clause  in 
the  lease,  to  have  awarded  any  value  for  the  duDg 
made  pHor  to  Whitsunday  1799^  unless  from  the 
terms  of  the  apfdication  to  the  SheriS^  it  is  not  ta 
be  looked  upon  as  a  decision,  fixing  the  point,  that 
dung  made  on  a  farm,  at  whatever  period  it  may 
have  been  made,  must  be  paid  fcnr  by  the  hatdloid 
or  incoming  tenant,,  at  the  rate  of.  one  crop. 

This  rule  of  paying  at  the  rate  of  <me  crop,  and 
including  all  the  dung  at  whatever  time  made^ 
seems  to  be  peculiar  to  the  county  of  Haddington; 
Chie  crop  is  estimated  in  that  oouhty,  at  ls..6d. 
per  cubic  yard  of  dung ;  how  £ur  that  is  more  lor 


•  Hamilton  v.  Clerks,  1781.    Not  reported. 
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ihe  interest  of  the  tenant,  than  giving  him  the 
full  value  of  the  dung,  made  after  the  last  seed 
time,  I  cannot  say ;  hut,  in  Ifiying  down  the  ge« 
neral  rule,  the  decision  in  the  case  of  Trotter  v. 
Finnic,*  has  certainly  never  yet  heen  departed  from 
by  the  decisions  of  the  Court ;  and,  whether  it 
ought  to  be  departed  from,  in  consequence  of  the 
diaoige  m  the  practice  of  fiurmers,  who  now,  it  is 
said,  do  not  apply  dung  with  the  beer  «eed,  is  a 
question  which  yet  remains  undedded. 

2L:  Another  obligation  incumbent  on  the  t^* 
ant,  is  the  preservation  of  the  houses  on  the  £suin ; 
for,  it  has  been  found,  "  That,  by  the  nature  o£ 
'^  the  contract  of  location^  tenants  are  obliged  to 
^  leave  the  houses  in  as  good  a  condition  as  tihey 
^  got  them,  and  to  uphold  them  during  their  stay, 
"  unless  a  contrary  paction  be  proved/'^ 

3.  A  negative  obligation  incumbent  on  the 
tenant,  as  inconsistent  with  the  nature  of  his  pos- 
sessioUt  is  that  by  which  he  is  disqualified  from 
keeping  a  change-house  on  his  farm.  The  Court, 
held,  that  the  tenant  was  attempting  to  make 
such  an  use  of  the  property  let  to  him,  as  wjts  not 
warrantied  by  his  tack,  and  such  as  in  itself  ought 
to  be  discouraged,  and  prolubited  him  from  selling 
ale  or  spirituous  liquors,  on  any  part  of  the  landa.^ 


*  Supra,  p.  95flL 

^  Wh^te  IK  Houston,  201k  Decemlier  1 707.  FooaI  Mor.  p.  15969. 

The  tenant  lies  under  tiie  same  obligation  at  oomtnon  law,  with, 
^^gard  to  the  fences,  which  lie  must  leave  in  the  aanie  eondiUOQ  in 
whiob  he  found  them.    These,  however,  are  points  ijrhich  art  in 
l^eneral  fixed  by  an  express  provision  in  the  lease. 

!  una  V.  Mitchel,  23d  February  1787.    Mor.  p.  15951. 
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THE   BIGHTS   RETAINED   BY   THE   LANDLORD. 

In  treating  of  the  rights  retained  by  the  land- 
lord, it  must  be  recollected,  that  the  right  of  pro^r- 
ty  remains  with  him ;  and  that  it  is  the  right  of 
possession  of  the  surface  only  that  is  given  to 
the  tenant :  It  is  a  possession,  too,  for  the  particu- 
lar purpose  of  raising  annual  crops.  From  this 
ieveral  consequences  follow,  which  have  an  import* 
ant  effect  upon  the  interests  of  the  parties. 

1.  From  the  right  of  property  inherent  in  the 
landlord,  the  mines  and  minerals  in  the  lands,  not 
only  remain  his,  but,  that  his  right  may  neither 
be  lost  to  himself  nor  to  the  public,  even  during 
the  currency  of  the  lease,  he  is  at  all  times  allow- 
ed to  seek  for,  and  work  those  minerals.  This  is 
a  right  enjoyed  by  the  landlord  independently  of 
any  stipulation. 

The  right  to  the  metals,  and  more  valuable  mi- 
nerals, cannot  be  disputed,  but  questions  may  be 
raised,  where  the  mineral  approaches  nearer  to  the 
common  soil ;  Does  shell  marie,  for  example, 
which  is  discovered  in  a  farm  while  under  lease, 
belong  to  the  landlord,  in  virtue  x>f  his  reserved 
.  rights,  or,  is  it  part  of  the  soil,  over  which  the 
tenant  has  a  power  of  disposal  ?  In  one  ca^e,  the 
landlord,  on  the  discovery  of  the  marie,  wrought 
and  disposed  of  it,  until  he  was  interrupted  by 
the  tenant,  who  maintained,  that  he  had  a  right 
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to  use  the  marle»  as  a  manure  for  the  farm — 
That  it  was  in  the  power  of  a  tenant,  to  mix  the 
soils  of  whieh  his  farm  teonsisted»  in  the  manner 
which  might  insure  him  the  best  crops — That  he 
might  use  a  sandy  soil,  to  improve  clay,  or  mix 
day  with  lighter  .soil;  ^nd,  from  the  same  prin- 
ciple, he  was  entitled  to  use  the  marie  for  meliora* 
ting  the  other  parts  of  the  farm.-— The  landlord 
conceded  to  the  tenant  the  right  of,  mingling  the 
soils  in  any  manner  he  chose;  hut  he  made  a 
distinction  hetween  shell  maile  and  common  soil, 
and  contended,  that  a  bed  of  «hell  marie  was  a 
substance  as  distinct  from  common  soil,  as  coal  or 
limestone ;  and,  therefore,  that  it  fcmned  no  part 
of  what  had  been  let  to  the  tenant     ''  Observed 
^<  on  the  Bench ;  clay  marie  and 'shell  marie  are  of 
'*  a  different  nature ;  the  latter  is  as  much  a  sepa^ 
^  Tate  substance  from  the  soil,  as  a  quarry  of  lime- 
^'  stone ;  and  the  tenant  has  no  right,  in  virtue  of 
^  his  lease,  to  take  and  use  it,  without  a  special 
**  power  for  that  purpose.    Whether  he  may  take 
cUy  marie,  -at  .any  part  of  the  soil,  and  put  it 
upon  another  without  the  landlord's  consent,  it 
''is  not  necessary  to  determine  in   the  present 
''  question;'    The  Court  ''  Found,  that  the  pro- 
'*  perty  of  the  marie  beloi^  to  the  landlord,  and 
''  that  the  tenant  has  no  right  or  title  to  work, 
'*  use,  or  dispose  of  the  marie."' 
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•  Bethune  «•  Jervice,  10th  Febrntrj  1778.     Fac.  Coll.    Mor. 
15«67. 
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Th^re  is  an  inferior  description  of  fbssi]* 
which  gate  rife  to  a  ^estion  of  the  same  kind ; 
a  tenant^  having  enipowered'  a  pipe  maker  to 
nse  the  pipe^clay  on  his  farm,  and  that  granfl 
coming  in  competition  with  a  ri^t  of  tl^  same 
kiiid  derived  from  the  landlord,  the  Court  fouad, 
that  the  personi  holding  the  landlord's  license^ 
had  an  exdusive  right  to  the  clay ;  that  the  ten-« 
ant  had,  by  hb  tacit  no  right  to  %t,  and  could 
give  no  license  to  any  person  to  nse  it* 

It  is  thus  sufiKciently  proved,  that  the  metals 
Und  minerals  under  the  surface,  are,  by  an  implied 
rejBervation,  the  property  of  the  landlord  ^  and  the 
tiea^t  question  is,  whetW  the  landlord  may  aedc 
for,  and  work  these,  during  the  currency  of  a  lease^ 
without  faaWng  reserved  to  himself  a  power  of 
doing  «a 

In  opposition  to  the  exercise  of  this  power, 
which  must  materially  aflfect  the  operations  of  the 
tenant,  it  may  be  urged,  that  the  landloid,  by  ^v- 
ing  out  the  surface  to  be  cultivated  and  posv 
Messed  by  the  tenant  for  a  time  specified,  without 
any  reservation,  has  deprived  himself  of  the  power 
of  working  mines,  during  the  Currency,  ef  the  lease ; 
that  to  decide  otherwise,  would  be  t6  enable  the 
landlord  to  reclaim  the  possession  of  the  surface, 
the  use  and  enjoyment  of  which,  he  had  guaran* 
teed  to  the  tenant ;  that  this  plea  had  no  ten- 
dency to  deprive  t}te  landlord  of  his  right  of  pro^ 


•  Cdquhoun  p.  Watson^  Uth  February  leas.  Stajr,     JVIor.  p. 
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petty  in  the  metals  and  minerals,  but  merely  to 
interrupt  hiis  tise  of  them ;  a  consequence  which 
was  the  necessary  result  of  the  contract  he  had 
entered  into  with  the  tenant.  This  argument 
was  rery  forcibly  urged  in  the  cases  of  Bethune 
and  Jervice,  and  of  Colquhoun/  The  land- 
lord, it  was  said,  was  not  at  Uberty,  during 
the  cuff ency  of  the  lease,  f o  break  the  sur&oe : 
but  it  is  an  argument  which  has  constantly 
been  disregarded;  and  the  right  of  property 
in  the-^  hmdlord  has  been  held  to  carry  with 
it  the  right  of  (searching  for,  and  working  the 
minerals/ 

Thus  the  landlord,  without  the  necessity  of 
expressing  it  in  the  lease,  retains  a  right  in  tht 
minerals,  which  entitles  him  to  break  ground  in 
search  of  thenn,  to  work  them  when  found,  and  to 
make  roads  through  the  farm,  fay  which  they  may 
be  carried  off.  But  it  must  always  be  understood, 
and  it  was  found  in  Smithes  ease,  that  when  the 
landlord  exercises  those  powers,  he  must  pay  to 
the  tenant  the  surface  damage  which  his  operations 
may  occasion. 

%  The  right  conferred  on  the  tenant,  is  that  of 


*  Sttpra^  p.  9S3  and  26i. 

*»  Smith  V,  M'Gill,  «l8t  June  1768.  Fac.  Coll.  Mor.  15266. 
**  Found,  that  the  heritor  has  right  to  search,  and  put  down  sinks 
'^  fbr  ood,  in  lands  set  in  tack,  upon  satisfying  the  tenant  for  the 
^'  damages  which  may  be  thereby  incurred.  The  tenant  admitted, 
'*  that  the  r^ht  to  the  minerals  remained  in  the  heritor,  but  con* 
"  tended,  that  he  was  not  entitled  to  break  up  the  ground  during 
"  the  corrracy  of  the  lease,  in  respect  there  was  no  stipulation  to 
"  that  puxpose." 
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possessing  the  surface  for  the  purpose  of  raidng 
annual  crops ;  and  faence^  independently  of  any  ex- 
ception, the  planting  and  growing  timber  on  the 
farm,  which  does  not  &11  under  the  view  of  the 
t^ntract,  is  the  property  of  the  landlord.  *^  The 
right  of  the  tenant  (according  toErskine)  is  limit- 
ed to  those  yearly  fruits,  which  either  naturally, 
or  by  the  lessee's  industry,  spring  up  from  the 
**  surface;  he  is  therefore  not  entitled  to  any  of  the 
**  woods  or  growing  timber."'  This  was  decided 
long  ago.  A  tenant  who  held  a  lease  for  five  times 
nineteen  years,  in  which  the  lands  were  set  to  him, 
with  **  woods,  glens,  pasturage,**  &c.  was  found  not 
to  be  entitled  to  sell  or  dispose  of  the  wood,  but  only 
to  use  it  for  the  purpose  of  repairing  the  houses 
on  the  fium,  or  for  building  new  ones.^ 

This  nile  is  farther  supported  by  the  act  1698,  c 
IS,""  by  which  the  tenant  is  bound,  under  a  penalty, 

*  Erak.  Inst.  B.  II.  tit  vi.  $  22. 

^  Touch-tiu  Ferguson,  I6th  June^  1664.  Oilmour,  No.  103.  Mor-  p. 

It  has  lately  been  fbtmd' that  a  tenant  is  not  entitled  to  qit  and 
sell  saugh  or  willow  trees^  whether  planted  by  him^lf  or  not}  when 
they  are  of  a  large-size  and  contain  tneasuraUe  timber.  In  arguing  this 
case,  it  seems  to  have  been  admitted^  that  young  willow  trees^  such  as 
are  used  for  making  hoops,  baskets,  &c.  may  fairly  be  considered  as  a 
crop,  which  the  tenant  is  entitled  to  cut  and  sell.  Bogue  v.  Wright^ 
SlstNov.  1806.   Hor.  App.  voce  Pla?K(dng  and  Inclosing,  "So.  ^ 

*  Ad  for  jpreserafing  planting. 

Our  Sotereion  Lord,  with  the  advice  and  consent  of  the  estates 
of  Tarliament,  Ratif lEii  and  ApFnovEfl  aU  former  laws  and  Acts 
of  Parliament,  madls  for  planting  and  inclosing  of  ground,  and  ifor 
making  the  same  more  effectual.  Statutes  and  Ordains,  that  all 
tenants  and  cottars  shall  preserve  and  st^ire  all  growing  wood  and 
planting  that  is  upon  the  ground  they  possess,  that  none  of  it  shall 
te  cxki,  broke,  or  pulled  up  by  the  roots,  or  the  bark  peeled  of  any 
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to  protect  the  planting  on  his  farm,  and  to  be  an- 
fiwoable  for  the  acts  of  his  family  and  servants. 

The  expression  used  in  the  act,  is  **  growing 
^'  wood  and  planting ;"  and  it  has  been  doubt- 
ed- whether  this  includes  what  is  called  natural 
yrood,  gfomng  from  the  roots  of  trees  which  have 
been  cut  down.    In  a  case  where  th^re  was  a  num- 
ber of  ^natural  growing  trees,  which  had  been  cut 
during  the  possession  of  a  tenant,  it  was  questioned 
whether  they  fell  under  the  statute.  It  was  proved 
that  the  glen  in  which  the  trees  grew  was  in  use 
to  be  pastured  by  cattle  and  sheep,  and  that  the 
trees  had  not,  at  any  former  time,  been  preserved 
for  sale ;  nor  were  they  of  such  value  as  to  be  worth 
preserving.     The  Court,  influenced  probably  by 
the  small  value  of  the  trees,  found,  that' such  trees 
were  not  the  "  growing  wood!'  which,  by  the  act, 
the  tenant  is  bound  to  preserve ;  and  therefore  as- 
aoihded  the  tenant  from  the  penalties  of  the  act* 

But  it  must  not  be  inferred  from  this  decision, 
that  natural  wood  is  not  protected  by  the  statute. 
The  contrary  has  been  decided.  In  a  case  where 
some  oak  trees  had  been  cut  down  by  the  tenant, 
and  the  landlord  brought  an  action  for  the  penal^ 


tree  ;  and  that  under  the  pain,  to  be  exacted  by  their  masters  allenar- 
ly,  of  ten  pounds  Scots  for  each  tree  within  ten  years  old;,  and  twenty 
poonds  Scots  for  each  tree  that  is  above  the  said  age  often  years^ 
unless  the  same  be  done  by  warrant  and  order  of  the  said  master  and 
heritor  of  the  ground ;  and  ordains  the  tenant  to  be  liable  for  his 
wife^  children^  and  servants^  or  any  others  within  his  family^  that 
shall  contravene  the  present  act. 

>  Fergosson  of  Auchinblain  v.  M'Nidder^  84th  July  1784.  Diet. 
T(4,  ii.  p.  87.    Mor.  p.  10479..    . 
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ties  under  the  act ;  the  Sheriff,  *f  in  respect  it  ap«' 
'^  pears  that  the  trees  libelled  were  luit  planted 
"  trees,  but  grew  in  a  natural  wood  fiom  stools  or 
1*  roots  of  trees  that  have  been  formerly  cat»  or- 
dains the  pursuer  to  in«tnict  the  value  of  the 
trees  libdled,  at  the  tiine  of  idieir  being  cut  by 
the  defisnder;  and  Mrfaat  value  they  might  have 
risen  to,  had  they  been  allowed  to  grow  to  nm* 
turity/'  A  bill^  of  advooalicm  of  this  judgment 
Was  refused  by  the  Lord  Ordinary  on  the  bills.  But 
the  point  having  been  brought  before  the  Court  by 
petition,  the  Judges  seemed  to  consider  the  above* 
inentioned  act  of  Parliament  as  not  exdns&vdy  ap« 
plicabfe  to  planted  trees,  but  as  relating  likevnse  to 
natural  wood ;  and  accordingly  they  passed  the  bill 
of  advocation/ 

It  has  also  been  found,  that  fruit  trees  in  ordb* 
ards  fall  under  the  act^ 

The  object  of  the  act,  therefore,  (as  explained  by 
deeisions,)  is  to  protect  both  planted  and  natural 
wood  as  well  as  orchards ;  but  there  is  a  question 
which  still  remains,  in  regard  to  the  person  commit- 
ting the  offisnee.  The  act,  it  will  be  observed,  says 
in  general,  that  the  tenant  or  cottar  shall  be  liable 
in  certain  penalties  for  each  tree  cut  on  the 
ground  which  is  in  his  possession ;  and  in  the  close 
of  the  act,  there  is  a  provision,  that  the  tenant 
fih^l  be  answerable  for  his  family  and  servants. 
Now,  if  he  was  truly  answerable  for  the  destruo 


.-•  Buchanan  v.  Malcolm,  3d  March  178*.   Mor.  p.  10497. 
*  Robertson  v.  RobertsoDj  21st  July  1744.     Kilkerran^  p.  40B, 
j^IOf«p>  10484. 
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tkm  of  the  treeg,  whoever  was  the  offender,  this 
iMt  pxovuion  netms  nxmecessary ;  and  acoordingly 
k  has  been  questioned,  whether  it  he  not  necessary 
to  prove  the  oflfence  against  the  tenant^  in  order  to 
raider  him  liMe. 

When  this  question  occurred,  it  was  found  ia 
he  the  meaning  of  the  act,  that  growing '  timheiv 
mt  or  destroyed  <m  a  tenant's  possession^  is  held  toi^ 
be  cut  aad  destroyed  by  the  tenant,  nnless  he  ean 
prove,  that  it  was  done  by  a  third  party.'  In  Kil- 
kenan*8  report  of  the  ease  of  Robertson/ there 
13  the  following  passage;  ^  and  whereas^  a  doubt 
**  was  stirred  upon  the  import  of  the  aet  of  Par« 
^  liament  1698,  wfaeiher  the  tenant  was  liable^ 
tboQgh  it  be  not'  proved,  that  be  tar  any  of  his 
fomily  did  the  damage  upon  this!  grbond,  that 
although  the  first  part  of  the  iict  of  Parliament 
be  general,  sul^jectittg  the  tenant,  whoever  ma/ 
have  done  the  datasage ;  yet,  in  this  latter  part 
''  of  the  act,  the  tenant  is  declared  liable  for  hb 
^  wife,  bairns,  and  servants,  but  cui  bono  if  he 
"^  was  liable,  whoever  £d  the  damage  ?  The  an- 
^  swer  was,  thid;,  wtdnrnt  doubt,  the  tenant  is  by^ 
^  the  act  liabK  whoever  do  the ,  damage ;  and 
^  the  reason  of  the  idbnise  subjecting  him  for  ser- 
**  vants,  &e<  was  to  obviate  a  pretence  that  might 
**  have  been  made  by  the  tenant,  that  he  was  free 
**  when  the  real  delinqixent  was  discovered*" 

FrmD  theae  authorities  we  diould  be  led  to 
conclude,  that  by  whomsoever  the  trees  may  have 

' • 

*  Fergusson  of  Auduablain.    Supra, 'p^2S7* 
^  Supra,  p.  S§8, 
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been  destroyed,  the  tenant  ib  liable  for  those  Ae^ 
stroyed  on  his  possesion.  But  in  a  case,  where  titer 
question  was,  whether  it  could  be  referred  to  the 
•ath  of  the  tenant,  that  ten  trees  above  ten  years  old, 
which  had  been  cut  on  his  farm,,  had  been  cut  fay 
his  order,  it  was  found  irrelevant  to  refer  the  point 
to  the  oath  of  the  tenant*  If,  however,  the  act 
of  Parliament  is  to  receive  eflBsct  in  the  sense 
given  to  it  in  the  case  from  Kilkerran,  such  a  re- 
ference seems  unnecessary.  Was  it  not  sufficient 
to  have  said,  diese  trees  were  cut  on  the  htm  dtur^ 
ing  the  tenant's  possession ;  by  the  act,  he  is  liable, 
whoever  cut  them,  and  therefore  the  landlord  has 
no  occasion  to  bring  any  proof  on  the  point;  It 
is  said,  indeed,  that  '*  it  was  debated,  but  not  de- 
cided, whether  the  tenant  is  liable  for  wood  cut 
on  his  iaxiDif  unless  he  shall  prove  that  the  wood 
^  was  cut  by  a  third  party  f*  But  thoe  is  a  &r- 
ther  illustration  of  this  point,  in  a  case,  whfie 
the  Court  found,  ^  That,  during  the  time  libelled, 
^  at  least  twenty  trees,  upwards  of  ten  years  cid, 
^.  were  cut  in  the  pursuer's  wood ;  that  the  stool? 
^  of  several  of  said  cut -trees  were  covered  with 
^  clay  and  fog,  to  prevent  discovery ;  tliat  the  de- 
*^  fender  gave  orders  for  caotting  and  odverin^ 
many  of  the  stools  of  said  cut  trees:  Finds, 
that  any  allowance  the  defender  appears  to  have 
**  had  from  the  pursuer,  for  cutting  some  timber 
^  {oir  the  use  of  the  farm,  is  not  a  sufficient  de- 


€$ 


•  Stirling  v.  Clui8tie>  4tb  December  1760.    Mor.  p.  9403. 
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fence  for  cutting  so  many  trees,  in  a  dandes-* 
tine  manner,  and  ordering  the .  stools  to  be  oov- 
'*  eredt  and  therefore,  finds  the  defender  liable 
in  JOZO  Scots,  for  each  of  twenty  trees,  upwards 
of  ten  years  old,  cut  in  the  pursuer's    wood, 
and  decerns,'"  &c/    The  following  observation 
was  made  from  the  Bench,  *^  The  case  of  Stirling 
**  V.  Christie  was  directly  in  point,  as  to  the  con- 
**  struction  of  the  statute  1698,  but  this  case  waa 
''  erroneously  collected,  in  so  fieur  as  it  states  it  to 
'^  have  been  an  adjudged  point  in  that  case,  that 
*'  the  facts  were  not  relevant  to  be  proven  by  the 
<<  oath  of  the  tenant,  whereas  the  Court  had  giv- 
en no  opinion  on  the  general  point,  as  toithe  re- 
levancy of  the  proof,  by  the  party^s  oath,  in 
**  such  a  case ;  as  not  being  necessary  in  the  cause 
*'  then  at  issue:     But,  that  the  point  itself,  viz. 
that  it  was  relevant  to  prove,  by  the  oath  of 
party,  in  actions,  for  pecuniary  penalties,  bad 
**  been  decided  in  another  case.  Justices  of  Peace 
''  of  Ayr,  against  the  Town  of  Irvine,  24th  Jan. 
•*  1712/'^ 

On  this  point,  therefora^  the  conclusion  seems  to 
be,  that  it  was  the  meaning  of  this  act  to  impose  cer- 
tain prices  for  the  trees  cut  or  destroyed  by  the 
tenant  or  his  servants,  &c.  whidi  might  operate  aa 
penalties  on  the  transgressors,  and  which  might  be 
imposed  with  justice,  since  those  against  whom 
they  were  directed  had  such  opportunities  of  com- 
mitting the  offence,  while  thi^  were  bound  to 


*  Logan  V.  HowatBon,  Slat  July  1775.    Moirp.  10493. 
^  Mor.  p.  9398. 
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have  protected^ .  ratber  than  to  have  destroyed  tBe 
property  in  their  possession.  That  by  making' 
the  tenant  liable  for  his  family  and  servants,  all 
questions,  as  ta  the  solvency  and  respon^bility  of 
the  offender^  waa  taken  kway«  In  this  view  of  the 
statute,  a  considerable  advantage  would  be  given 
to  the  landlord,  without  any  great  injustice  to  the 
tenant;  whereas,  by  impotni^  on  the  tenant  an 
oU^atson  to  pay  the  stattitary  prices,  for  such  trees 
as  might  be  eut  or  destroyed  on  his  farm,  (w^toever 
might  be  the  offender)  would  not  only  be  exbreme^ 
ly  nnjust,  bat  contrary  to  tlie  terms  of  the  act. 
If  thia  be  tbe  meaning  of  the  aet,  then,  the  tenant 
is  not  indisciiminately  Uable  for  every  tree,  but 
for  such  only  as  can  be.  proved  to  have  been  eut 
by  him^  cdr  some  one  of  his  ikmily^  the  question 
fiillovs,  whether,  if  there  be  no  other  proof,  the 
matter  can  be  referred  to  the  tenant's  oath  ?  and 
to  this  point  the  reasoning  hi  the  case  of  Logan, 
in  1775,  is  i^plicable^ 

In  fieatifig  of  the  rights  of  the  parties  in  the 
lease,  these  observations  may  seem  to  be  misplac^ 
ed,  and  yet  the  connection  is  in  some  d^ee  im^ 
posed  by  the  Legidatnre  itself,  sinoe  it  is  in  the 
diaracter  of  tenant  that  the  praalties  of  this  act 
are  niade  to  iiffeet  him.^ 


-"— '^— ^-'"T"^^"*^^'*^ ' ■'"  '       "     ■--*■        -f*^--^ -^ — ^^ ^,*    ■■    •     .      -^  ^ 


*  It  h^  been  fouacL  that  die  pemJties  ^tran)^  agfdn»t  tenants  1^ 
the  act  1698^  c.  IS,  axe  subject  to  mocUficatiQn  hy  the  Court  of  Sea- 
aion.  Some  of  the  Judges  were  doubtfcd  how  fkr  they  had  power  to 
modiQr  penaltiet  ex{ilres«ly  aWaxded  by  act  of  Fkrliament,  bat  tba 
migority,  on  the  ground  that  they  could  not  otherwise  do  justice, 
considered  themselvea  entitled  to  interfere.  Cooper  v.  Campbell^  IStb 
Jan.  1805.  Fac.  Coll  Mor.  App.  vw:e  Planting-  and  Enclosing,  No.  U 
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. '  On  nearly  the  same  ground  on  ivhicb  the  tenant 
is  deprived  of  the  grooving  timber,  the  sea-yirjare 
growing  on  the  shoreis  of .  the  fatm  has  been  refus^ 
ed  to  himi    The  dMm  of  the  tenant  to  thjs  arti-^ 
de  has  been  founded  on  its  being  yiart  of  the  pro- 
duce .of  his  fanui  on  itd  being  useful  to  him,  as  a 
manure,  and  even  for  feeding  his  cattle ;  and  be* 
ing  thus  entitled  to  the  sea-ware,  the  tenant  has 
£Eyrther  claimed  the  privilege  of  using  it  in  the 
manufacture  of  kelp.     But  the  tenant  has  right 
only  to  the  yearly  produce  of  the  ground,  whereas 
the  sea-ware  requires  several  years  before  it  be  fit 
for  cutting  or  manufacturing  into  kelp.     And  as 
it  is  Capable  of  being  applied  to  purposes  so  diff^r^ 
ent  from  that  of  mauuring  Und»  or  feeding  cattle* 
it  cannot  be  held  to  have  been  in  the  view  of  pari- 
ties; nor  will  it  be  included  under  any  general 
expression  in  the  lease,  as,  for  example,  that  of 
"  part  and  pertinent''  * 

3.  It  follows,  as  a  necessary  consequence  of  the 
right  of  property  remaining  in  the  landlord,  that 
atiy  loiss,  total  or  partial,  which  happens  to  the 
subject,  during  the  currency  of  the  lease,  falls  upon 
the  landlord ;  and,  of  course,  that  the  tenant  is  en- 
titled to  relief  of  the  rent,  in  pro^portion  to  the  di« 
lapidation  of  the  subject 

This  is  the  case  where  the  subject  is  deistf  oyed ; 
as,  for  example,  where  a  house  under  lease  is  burnt 
down,  the  loss  falls  upon  the  landlord^  and  not 
upim  the  tenant,  unless  it  has  arisen  from  any 


'Campbdl  v.  CampbeU,  9d  Juiie,  179a.     Fac.  ColL    Mor. 
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hvit  or  cttrekflsiiMi  of  his.     There  is  aa  €K«Dp1e* 
l»f  the  rale,  as  well  m  of  the  exception,  im  a  eaM- 
where  a  fire,  which  conraHied  the  hoase,  btid^e  mtkt 
ifi  an  upper  fioer,  where  the  tefiatit  had  eieeted  # 
eomh-pot  for  dresaing^  wool.  An  action  was  hroii^k 
by  the  landlord  for  indemnifioaticm ;   in  ^in^ 
it  appeared,  that  it  was  net  unusual,  however  daii^- 
gerotts,.  to  ereet  8U<^  femaees  in  the  upper  floon;; 
but  that  certaiii  {^reoantitms,  which  had  been  He* 
glected  in  this  ease,  wete  generally  nsed^  ta  preheat 
the  fire  from  being  eommunicated  to  the  houaa: 
On  the  other  hand,  it  appeared  that  tiie  hadfodl 
ftad,  for  some  time  before^  been  appriited  of  the  laaa 
to  which  the  room  was  appBed.  llie  Court  founds 
**  that  the  comVpot  was  erected  in  an  imprcqper 
^manner,  and  that  proper  precautions  had  not 
^  been  taken  to  prevent  fire;  and  therefore  fofmi 
^  the  defender  liable  in  dami^es  to  the  pursuer^ 
^  and  in  expense  of  process;^    This  is  a  decaaiott 
ibiinded  sdely  on  the  negligence  of  tile  tenMit ; 


«r.  Blade,  Sd  Maidi  1768.  Wm,  Col.  Mm.  p.  IQISEk 
llie  tatgomokt  in  tkii  cast  ia  tbna  shortily  atated  in  the  ¥acvJisf 
Cellecti<m :  The  defender  contended,  that  it  waa  not  evieiy  dt^ 
ffte  of  n^lect  that  would  saliject  the  person  to  damages,  ia  wirai^ 
houae  a  fife  broke  oat  In  £nglattd,  these  i»a  atatate  vfaidi  iIb- 
daiea,  that  no  aetion  ahall  be  competent  for  damai^  against  any 
peraon  in  whoae  hgnaeor  chamber  a  fire  ahall  accidentally'  b^;ia.  fo 
Scotland  no  such  atatote  was  required,  aa  no  action  lay,  except  i» 
Ae  case  of  wilAil  five,  ance  these  is  no  instance  of  any  sndl  wtiai; 
finr,  in  the  ease  of  Sutherland  tr.  Robertaon,  14th  Decemtar  1736^ 
Mor.  p.  13979,  the  negligence  of  the  tenant  waa  ezoeedingly  groaa.*-^ 
Answered,  the  tenant  waa  gtiflty  of  n^levifaig  the-piecaulhina  ^osn* 
nonly  uaed,  in  such  cases,  ffar  pieventinj;  the  daogdrof  fiie»  ttnict 
must  therefore  be  liahk  ia  terma  of  the  act  liSG^  &  7^ 


J 


faa,^lul6  it  prove*  thfttakMi^  irinag  fr<)m  Iri« 
negligence,  will  &U  upon  hiro,  it  proves  alic^ 
iimt  vfbete  there  has  been  no  wgjif^mei^  the  loss 
will  hO.  on  the  proprietor  alone/ 

In  the  same  way,  it  i»  laid  down  by  Stair,*  that 
whOTo  Und  eat  in  lease  is  inundated  or  sanded,  so 
«8  to  ha?e  no  fruit,  it  is  the  common  oijini^n  of 
•lit  that  no  xent  is  due.  But  this  is  a  point 
which  it  will  be  requisite  to  consider  under  tbf 
)mad  of  the  tenants  rights,  when  we  come  to  in* 
ifHore  into  hk  title  to  t]be  fruits. 

4.  TWe  mDaim  to  be  considered  a  very  ii|»- 
pwtaat  r%ht  vested  by  law  in  the  land]o];d,  yii. 
tbc  i%fat  of  hypothec,  which  confers  on  hip  a 


Aieh^rasjfae  tiguoieii^  ^«  ^lt«ted  in  ^e  wpoit;  th«  set  ftsf^^ 
to  It  in  theie  temu  :— 

md  how  the  fyre  happened^  imd  it  be  ^^en  on  purpott  deed, 
me&Qlter  tall  be  pttnitiob  1»  than*  And  gi/hlMppeiib^ofliAi. 
#«miioe,lDdiiptof9ettmrpe«e;  i€{^befifferTim;aadlMM»« 
Wit  bsfeipiides^  b^  a^  be  pqpiaed  inhis  goo^s,  &c 

Item,  j^  it  be  s  man  that  awe  the  hoiule,  and  bums  it  rdddesi. 
W,  ear  hib  wift,  or  hk  aSn  faaini*,  qiilediler  Ha  ntightbo^  tidcta 
^ftoTMiie;  etttuiPAf  iWAwdfhweOi^rtfrijaioai^  b0er 
Ae]r  saU  be  banish^  that  towne  fbr  tlvee  ^ejures ;  and  give  itbea 
laan,  that  maillia  the  house,  apd  bivns  it  recklewly,  he  saU  amend 
^e  iduitii  aA^  hit  poorer,  iaid  be  battMtd  th«  tAwHeftrthrse 
l>Stt»  fat   .    ' 

It^IC,  jB;if  ^  happeeiB  in  huabftnd  townes  of  berroniea,  we 
Mave  thrm,to  be  punished  by  their  Lordls,  in  0ia  Itks  ms&n«r  lb 
tmSes  Old  gOTournors  doea  in  1mi)|^ 


t       I 


976  THE  LA&DLOiiiys  HYrt)THEC. 

teal  Heti  over  the  crop,  stocking,  and  fumitdr^  of 
the  tenant,  in  security  of  his  rent 

The  landlord's  right  of  hyi)othec  is  one  of  the 
many  hypothecs  of  the  civil  law  which  has  been 
adopted  hy  the  law  of  Scotland.  This  Hypothec 
does  not  appear  to  have  owed  its  origin  so  much' 
to  any  notion  of  property  in  the  landlord^  as  ta 
Views  of  equity  and  expediency  amongst  a  people 
to  whom  such  liens  were  familiar.  It  was  intro^ 
duced  by  an  edict  of  the  Frsetor,  and  gave  to  the 
landlord  a  real  security  oirer  the  crop  for  the  rent 
of  the  land.  This  right,  when  confined  to  the 
Ca^op,  required  no  stipulation  ;  but  it  was  custom* 
ary,  in  some  cases,  to  extend  it  to  the  stocking  oa 
the  farm,  and  then  an  express  stipulation  became 
necessary.  This  hypothec,  once  constituted^  fol- 
lowed the  effects  over  which  it  extended,  iato 
whose  hands  soever  they  went. 

Oiir  law  of  hypothec  has  been  thought  to  ori- 
ginate in  the  right  of  property,  in  the  produce  of 
the  land,  which  is  conceived  to  remain  with  the 
landlord  until  the  crop  be  separated  from  the 
ground ;  but  this  extension  of  the  right  of  pro- 
perty does  not  explain  all  the  peculiarities  of 
the  right  of  hypothec  Its  true  origin,  with  some 
trifling  modifications,  introduced  from  the  differ- 
ences of  climate  and  of  manner^,  rather  appears 
to  be  in  the  Roman  law  hypothec,  over  the  crop. 
The  right  which,  in  the  fertile  soil  and  more 
favoured  climate  of  Italy,  affected  the  crop  only, 
has  been  with  us  necessarily  extended  over 
both  the  crop  and  the  stocking ;  but  the  interest 

of  commerce  has  madd  an  exceptioa  of  sales  in 
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public  markets,  or  through  the  hands  of  ihkd. 
parties^* 

This  right  gives  a  security  to  the  landlord  over, 
the.  crop  of  each  year  for  the  rent  of  that  year,, 
and  over  the  eattle  and  stocking  on.  the  ^n),/or 
the  current,  year's  rent ;  whi<;h  last  right  endures 
for  three  months  after  the  last  conventional  term; 
of  payments  But^  it  may  be  n^essary.  to  consi- 
der p^rticulairly  the  effect  of  thi?  rights  with  ne- 
guxsA  to  these  two :  subjeeta ;  and  also  to  inquire 
))ow  far  it  affects  the  furniture  of  the  tenant> 

The  crop  on  the  farm.r^The  rule  with  regard 
to  the  crop  is»  that  the  crop  of  each  year  remains 
Jbypothecated  for  the.  rent  of  that  year,  and.  for  no 
otlier.  This  was  fixed  by  a  case,  in  whibh  the  Court 
found,  that  the  crop  remained  subject  to  the  land- 
lord'a  daim  for  that  year's  rent,  for  which  he  oi^lit 
to  be  preferred  to  all  creditors,  although- he  has 
use4  no  diligence  againi^t;  the  tenant  for  his  rent ; 
and  in  that  case,  seven. years  had  elapsed  since  the 
crop  in  dispute',  during  whidb  period  the  landlord 
had  done  nothing  tQwards  tli|S  recovery  of  the 
rent.^  In  0  questiw  between  the  same  parties^ 
the  Court  gkve  eflfect  to  the  landlord's  hypothec, 
**  jpeelng  whatever  was .  growing  on  the  groun4 
i^'iihat  year,  whereof  the  rent  waj»  /sought,  was 
*•  hypothecate  for  that  year's  rent  to  the  master^ 
y priiru)  loco!"*  ,  t 

The  next  question*  is,  whether  the^ropcanhe 


*  See  QD  this  gvbjeot  K(*(m^,Miuci^ums,  Ar^  10.   Law  TractSj 
No.  4. 

^  Hay  V  Kath,  Mh  July  1S9S.    Mor^  p,  61 SS. 
1.  !  Hay  V.  Keitfv.Sd  Felymry  !€«♦.    Mflr.p.«lS?, 


]iypothei(iated  for  the  rent  df  atiPjr  othi^i'  yeAr  tlHMI 
that  in  which  it  grows.  This  question  may  MoilS 
in  ditf^^rent  shapes.  It  may  be  questioned,  i% 
ample,  whether  the  erop  1801  eau  be  hypoth 
<teted  for  the  rent  of  the  preo^ng  erop  1800 ; 
ii^hether  it  can  be  hypothecated  for  the  rent  ti 
180!i. 

Questions  of  this  kind  are  sometimes  fttplex-' 
ed  by  Antldpating,  tfr  postponing  the  terms  ot 
paytilent  of  the  re&t.  But  it  has  been  long  settled^ 
that  the  crop  of  one  year  cannot  be  hypothecated 
for  ihe  rent  of  a  prec^ting  year.* 


*  CrkvfBoiti.  V.  Slat  John  8te#iiH^  9l8i  Saniuty  1 7S7.  Clerk  Huri^ 
Ko«  i9;  U  nUienvn  voce  Hypotfafe^  No.  1,  Mat.  p,  61SS  ant 
10331.  Elchies  voce  HypoAei^  No.  6;  and  Nol«t,p.  1S5.  Ths 
cafe  h  thus  9tated  by  Cleric  Hume :-— '^  Sir  John  Stewart  •  hatiiif 
**  USken  ft  kilfle  of  the  esUte  of  Lanton  fVom  the  Lords  of  SeMioi^ 
'^  fiibi^t  tKo  suae  to  Alexander  Codtburn  «id  Ut  ^an,  ftr  piq^ 
f'  meat  of  SO^iXK)  merka  of  yearly  tack-duty,  payaUe  at  Candlemas 
*'  and  Lanimas  173$^  fixr  crop  1731 ;  and  so  on,  during  the  ear« 
''iren^of  the  aub-tack/whidh  oonuneneed  at  Martlnn^aa  1790» 
'«  Ok  the  Sth  October  173^,  Ux.  Cra^fiird,  befi«  creditor  to  Sir 
*'  Alexander  in  the  lum  of  £1600  Sterlini;)  sent  a  measeng^  t# 
''poind  crop  17S6>  bdon^ng  to  him;  but  before  proceeding  to 
^  «Kefute  the  dfligenoe,  a  boiid  was  oAved  «0  ttia  doer  for  iSbtB 
^  tfbkmaQj  aubacribed  by  ICn  Ctavfort  ai^  two  aufieieiit  cato* 
'*  tionera,  wherein  they  oblige  themadvaa  to  pay  the  current  ycar'a 
^  rent,  or  any  other  aum  that  ihould  be  found  dui;  for  the  hypo- 
^<  thee  of  that  d-op.  And/in&rdier  aaoority,  anoAr  Waamade  fl> 
<' pOBWgn  bapk  notH,  tothe^tentof  the  taak«dnt]r»  intbotMOida 
^'of  the  Sheriff-depute,  orhiaderL"  But  ibo  moBaengtfr  bdiy 
atopt  in  his  poinding,  an  action  waa  brought  against  the  landlord* 
fbr  jMiyte^fit  of  the  d^  dn^  16  t^M  (Miilor.  In  thit  afefloai  the 
Court  "  found  the  crop  1736  not  hypothecated  for  the  rent  17S5, 
"  and  austained  the  aecurity  or  consignation  offered  aa  suffideni.** 

See  Clerk  Huni€*«  tepMrt,  in  wl^  At  ai^giilnait  ia  naj  Iblly 
atated. 

Kilkerran  abo  r^tMTta  thla  caae  WiA  hia  oMul  aMBty,  fad  gives 
that  general  tfew  or  Ae  sul^oel^  lr1Akt«iidMhklrqpa|ltioiiH 


TRI  RKMl!'  OF  A  FRECSDIKG  YtXh,        ^fj^ 

^There  is  another  pase  reported  by  Kilkerraiit 
^hewe  t3ie  i:;rop  was  hypotliefiated  for  its  rent,  al- 
thauf^  that  rent  was  payaUe  at  Martinn^as  ant 
Wbitswaday  preceding ;  but  this  does  pot  affect 
iihe  point,  and  the  question  evidently  arose,  not 
l&oni  any  doubt  whether  the  crop  could  be  hypo- 
iJiecated  for  its<own  re&t»  but  from  a  doubt  ^as  to 
vhioh  was  the  rent  of  the  crop.*    The  proper 


^traeijve,  ^  Pctukb,  (wyi  Tiit  liorMup)  fliflt  a  cndhor,  dfering 
^*  to  pcHnd  a  tenant,  may  be  stopped  bj  tbeiieritor,  unksadie  cre# 
^'  ditor  dflbr  «iifficieat  secunty  for  ibe  nmt,  if  t}ie  >tenns  of  ^ymeot 
*'  of  the  rent  be  not  come ;  and  vnlera  be  offer  payment  of  tbe  rent 
^  f^  ihe  fkrm,  if  the  terms  of  payment  be  pest:   Foono,  liiat  a 
-^  pakider,  t)ffidi^p'seciiiil|f  to  the  heritor  as  atoenid,  cutrmie  ierm 
^'  miMBi  hm  xi|^  to  insist  fn  aflsignstioQ  to  the  rent  ai^  hypothec, 
*'  and  may  so  qualiQ^  bis  offer,  nor  wiH  it  be  a  good  answer  for  the 
^  heritor,  that  he  cannot  he  obliged  to  assign  the  hypothec  in  pre« 
^  jodice  aft  his  own  debt  of  snears  due  to  him  ibr  former  years  ; 
^  te,  in  geaeral,  mo  such  direction  is  competent  .against  assigning, 
^*  but  to  one  who  has  bimsdf  affected  the  sul^ject  £bf  that  debt^  in 
^  prcgudice  whereof  he  reftwed  to  assign :    Foums  also,  that  the 
^  coms  are  atiy  kypa^iecatBd  Ibr  ihat  year's  rent  in  which  Ihey 
-''glow.    N.M.  The  hypothec  upon  ooms  lasts  as  long  as  the  sttb* 
''^  ject  ia  extant.    The  hypothec  on  the  stocky  called  the  general  by- 
^  pothee^  lasts  only  tfll  the  last  4%nn-s  payment  of  the  rent,  and  ftir 
-^  three  months  thereafter,  aa  was  found  in  Mr.  Robert  Hepbum's 
^  case,  m  January  1786.    During  the  currency  of  the  term  of  pay* 
^  moyit  oi  ihe  rent,  the  roaster  may  atop  a  pomder  if  seeurity  ht  ^ 
^  not  ol&red  by  the  poBider,  notwithstanding  ^e  poiader  lesnre 
^'  soAcieB^  of  iruita  on  the  ground,  or  in  the  barn-yard^  as  was 
^<  feuid  ia  Soot  of  Hardeh's^caK,  in  June  1736;  because,  by  mmf 
^*  acfidenfeB>  these  may  mot  be  remaining  at  the  term  of  payment^ 
^'bat  if  Ae  term  of  payment  of  the  rent  is  past,  it  is  enough  if 
^  the  poindff ,  eiflier  to  ofir  to  pay  the  rent,  or  leave  sufficiency  of 
**  ftttits  behind.    Where  the  ofibring  security  is  enough,  it  is  not 
'^'  neeessary  that  there  be  also  sufficiency  left  on  the  ground,  as  wsa 
**  tend  in  the  present  case,  betwixt  Mr.  Crawford  and  %  i^m 
^Stowartof  Allanbaiik.''    Xilk.  «oc«  Hypodiec,  No.  I. 
^      •T^ylWf^.J)wridsoa,*c.UthJawM»y,JT^.  KlfcJI^^ 


2gO       <^^^  A  (^^P  ^^  HYPOTHECATED  FOR 

question  was.  whether  the  rent,  payable  at  M^ar- 
tinmas  1747  and  Whitsunday  1748,  was  the  rent 
of  the  com  crop  1748 ;  and  It  being  the  opinion 
of  the  Court  that  it  was  the  rent  of  the  corn  crop 
1748,  the  h)rpothecation  of  that  crop,  for  the  rent 
payable  at  Martinmas  and  Whitsunday  precede 
ing,  was  perfectly  consistent  with  prindple,  and 
was  by  no  means  a  decision,  finding  that  the  crop 
1748  could  be  hypothecated  for  the  rent  1747, 
and  therefore  is  in  no  shape  inconsistent  with  the 
decision  in  the  former  case. 

Ifj  then,  crop  1 801  cannot  be  hjrpothecated  for 
the  rent  of  18p0,  it  may  be  questioned  whether  it 
oan  be  hypothecated  for  the  rent  of  1802.  If  it 
cannot  be  hypothecated  for  the  former  year's  rent, 
it  se^ms  to  follow,  that  it  oiight  n^t  to  be  hypo- 
thecated for  the  rent  of  the  ensuing  year.  Y^ 
there  is  one  distinguishing  circumstance.  Were 
the  crop  1801  to  be  hypothecated  for  the  rent 
1800,  the  creditor  has  no  means  of  redress,  and 
the  interest  of  the  landlord  is  extended  farther 
than  the  principle  oi;  which  it  is  founded  will 


No.  8.  Eleliies' Hypothec,  5Jo,]6.  Notes,  p.  198.  Mor.  p.  619T. 
^Tria  case  is  thus  staled  by  Kilkcrran  :  "  Wlipn  a  tack  was  granted 
■'^fbi'  15  years,  coinmencing  at  Whitsunday  IT  tO,  for  the  pasture 
*'  grounil,  and  foe  the  arable  land  at  Martinmas  thereafter,  and  the 
'/  tack-duty  payable  by  way  of  foTemul-reDt,  the  one  half  at  Mar- 


igh 
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support  it.  But  this  does  not  follW  ^here  the 
erop  1^01  is  hypothecated  or  retained  as  a  se-^ 
Qurity  for  rent  1802;  because^  whatever  part  of 
crop  1801  is  withheld  from  the  creditor  by  the 
landlord,  in  security  of  the  rent  1802,  the  credi- 
tor is  entitled,  in  one  i^ape  or  another,  to  recover 
from  the  crop  1802;  and  this  may  account  for. 
what  Mr.  Erskine  states  to  be  the  practice :  "  All 
^  these  fruits,  (says  he,  in  speaking  of  the  land- 
*^  lord's  power  <^  retention,)  whether  yet  growings 
**  or  in  the  tenant's  granaries,  are,  by  the  present* 
*^  practice,  without  distinction  of  crops,  of  wbich 
'^  they  are  the  growth,  understood  to  fall  under 
^  the  landlord's  hypothec,  as  a  security,  for  that 
*^  year's  rent,  in  so  far  as  relates  |to  this  right  of 
^  retention.'  Thus,  a  landlord  may  stop  a  credi^* 
^f  tor,  who  offers  to  poind  his  tenant's  corns,  from: 
*'  carrying  off  even  such  of  them  as  are  the  growth 
''  of  a  year,  the  rent  of  which  has  been  already 
^  paid;  unless  he  shall  Jeave  a  quantity  sufficient 
*'  for  the  pajnnent  of  the  rent  of  that  year,  iu 
•^  which  the  creditor  useth  his  diligence,"  * 

Properly  speaking,  then,  the  crop  of  each  yeai: 
is  hypothecated  for  the  rent  of  that  year,  and  for  no 
other.  At  the  same  time,  if  Mr.  Erskine's  doctrine 
be  correct,  there  is  a  right  of  retention  of  the  crop 
on  hand,  for  the  rent  of  the  current  year's  crop ; 
but  then  the  poinding  creditor  may,  upon  paying 
the  rent  of  that  crop,  demand  an  assignation  to 
the  landlord's  right  of  hypothec  over  the  growing 
a:op ;  so  that  the  right  of  retention,  which  practice 


^m 


^  ]Sr^k.  JflsL  B.  11.  tit.  vi.  §  58. 


iuui  Hitrocki«ed,  veither  eolftrges  ibe  right  <^f  die 
laodlard  bf  yoad  its  due  Inwiid^t  oar  Umite  tbal  al 
the  creditors  of  the  tmmU  thougli  it  taqpraAi  i%^ 
Witil  thf  new  erop  he  in  eimteooe.^ 

The  right  of  hypothee  over  the  erop  ia  newh 
airily  »tteo4ed  with  n  right  of  roteotioo  8g»iMt 
tiho  teneiit  and  his  creditors;  aiaoe,  without  suck 
a  power,  the  right  of  hypothec  mwM  be  unavafl^^ 
iag.  This  right  of  retention  wists  as  loi^  m  the 
xi^ht  of  hypothec  r«nain%  hut  its  ffieeta^  prior 
nnd  snhsequeat  to  the  term  <tf  payment  ^  the 
ient»  for  which  the  hypothec  is  daimed*  are  diffier- 
ent.  This  is  owing  to  the  diffieranoe  in  the  hmd« 
loidPs  situation  dnriag  these  two  periods.  Prior 
to  the  term  of  payment^  the  bndlord  cannot  mp^ 
pnopriate  the  erop  to  hhnaelf ;  he  has  merdy  a 
light  ia  aeenrity/*     Subsequent  to  the  term  he 


*  Ib  Brskine'i  Priadpleiii  B«n.  tit.  vL  f  6,  the  rule  19  effnaao^ 
it  11  thought^  more  aocoratel j  thim  fn  hk  larger  work.  He  WfBt^ 
^  Thelievitor  has,  ia  aecoiity  of  liia  tiek«daty,  OTer  aild  above  the 
^  tenant's  penonal  •bUgatim,  ^  tacit  pM^s  or  hypotheci  not  oyily 
V  in  the  firuitB,  aa  he  had  by  the  Roman  law«  but  in  the  cattle 
''  peaturing  on  the  ground.  Hie  com  aid  other  fruits  are  hj^ 
4§  ^oOiecated  for  the  rent  of  that  year,  whereof  they  are  ^  crop, 
^fyi  iiliioh  they  temak  aflbeted,  tboQS^  the  heritor  should  not  iiae 
^hisii^t  for  years t0getber.*'-^The  doctrine  thus  laid  down  ie 
conformable  to  £he  authorities  and  to  practice,  and  diflbrs  somewhat 
ftum  diat  ttatted  above.    See  BelTs  CoBamentaries,  VoL  II.  ^.  104. 

4^aa  ^wBSto 

^  In  eertain  ctrcmnatancet^  however,  ibe  landlord  may  vgfij  !• 
liave  the  erop  and  atocking  rouped  atrrenie  termino.  In  a  caae 
srhflre  the  tenant,  between  the  Martinmas  and  Whitsunday  beftie 
Ilia  femoral,  waa  carrying  off  the  com,  €t»  Court  inatructed  the 
SBieriff  to  grant  warrant  to  roup  as  much  of  the  sequestrated  oom 
m  would  pay  the  whde  hypothecated  rents  and  expenses;  the  fnioa 
So  be  ]o4^  in  tfas  Sberiff^derk'a  httid%  sol^ject  to  die  Oder  of  te 


raiOR  TO  TBI  TBUC««CATmOV/ft&        fgj 

%M  not  only  a  right  in  security,  but  a  right  of 
immediate  appropriation,  in  virtue  of  which  ho 
ean  apply  the  crop  in  payment  o£  the  rent. 

This  distinction  has  given  rise  to  the  practioo 
which  is  followed  in  these  two  cases.  Prior  to  the 
term,  the  landlord  cannot  appropriate  the  cr(^ 
in  payment  of  his  rent ;  hut  were  a  creditor  it 
ihe  tenant's  to  leave  no  more  on  the  ground  than 
woold  he  sufficient  to  answer  the  rent  vdien  it  feS 
dii6,  this,  in  many  cases,  would  deprive  the  land** 
lord  of  his  right ;  nnce,  what  was  left  might  be 
destroyed  by  some  of  the  many  aeeidents  to  whid| 
<l  crop  is  exposed.  The  landlord,  therefore,  is  not 
obliged  to  run  this  risk,  but  is  entitled  to  demand 
from  the  creditor,  either  consignation  of  the  ren^ 
or  caution  that  it  shall  be  paid.*  A  landlord  may 


SheiiE,  TtoUk  an  inqtiity  ordered  by  the  Court,  it  apfpeared  that  it 
was  not  customary  fbr  Sheriift  to  grant  warrants  of  sale  of  hypo« 
thecated  effects  b^re  the  term  of  payment.  But  the  practice 
In  the  infeiior  courts  was  disr^iarded  in  the  Court  of  Session.  II 
is  proper  to  mention^  however,  that  in  this  case  the  whole  proceed** 
Ingp/insofaras  the  tenant  was  concerned,  were  entirely  in  absence^ 
Sir  A.  Grant  v.  Sherris,  10th  March  1784.  Fac  ColL  Mor.  p.  SSOt. 

A  similar  decision  was  pronounced  "^where  a  tenant  had  ftlka 
into  embarrassed  circumstances,  and  a  warrant  of  sale  of  the  crof 
and  stocking  had  been  obtained  currente  i^rmino.  Observed  on  ths 
Bench,  "  Though  a  landlord's  hypothec  ought  always  to  be  exer« 
"  dsed  with  discretion,  yet,  when  the  tenant  fifls  in  his  drcmmi 
"  stances,  the  landlord  current  termino  may  justly  sequestrate  thi 
"  stocking  on  the  &rm.  In  this  power,  that  of  rouping  the  sub)» 
'Ejects,  especially  cattle,  is  implied;  sbice  the  expense  attend]n|; 
**  their  preserration  might  otherwise  in  the  mean  time  often  beoonift 
*<  equal  to  their  value."  Dow  v.  Hay,  S5th  June  17S4.  Fac  CoH 
Mor.  p.  6202. 

•  Pringle  v.  Scott,  SOth  June  17S6.  Diet.  VoL  I.  p.  il  7.  KlchilS 
©oce  Hypothec,  Na5.Notes,p.  195.  Mor.p.62l6.  This  case  is  state* 
in  the  Dictionary  in  these  words:  <<ApoindiogorstaMait'8itOGklm: 


£g4  RBTSNTIOX  GOOD  AGAINST  A  PUBCHASER 

^irarrantaUy  stop  a  poinding,  in  which  the  creditor 
refiuses  to  find  caution  for  the  rent/  But  if  the 
creditor  offer  a  bond  of  cajyition,  or  consignation!, 
ifi  bank  notes,  for  thp  rent  of  the  current  year,  it 
will  be  sn£$cient.  It  is  only  necessary  to  observey 
in  regard  to  the  caution  to  h^  offered,  th^t,  where 
the  rent  consists  of  a  certain  quantity  of  victual, 
tlie  obligftion  must  bind  the  ^  parties  to  deliver^ 
pot  simply  so  much  viptual,  ]m%  victual  thepror^ 
duce  of  the  farm.^ 


**  barklg  been  attempted  in  Oatoibftf,  while  the  corn  cnip 
*'  wholly  in  the  bigm-yard^  much  more  than  sufficient  for  a  year's 
'*  rent,  the  landlord  interposed,  and  refused  to  allow  the  poinding 
^*'U>  proceed,  unless  the  creditocs  would  find  sufficient  canticm  for 
pagjonent  of  a  year's  rent.  In  a  process  against  the  landlord,  fox 
stopping  the  poindingi  the  Lords  found  the  defender,  in  virtue 
'f  of  his  hypothec  fyt  the  current  ^ear*^  rent,  did  warrantably  st<^ 
**  the  pursuer's  poinding." 

'   *  Crawford  v.  Stewart,  Slst  January  |737,  Clerk  Hun^e^  Ko.  49f 
Supra,  p.  278,  and  also  Mor.  p.  .6216. 

^  Sir  John  Hall  v.  Kisbct,  2d  June  17i8.  Kilk.  Hypothec^ 
No.  5.  Mor.  p.  6228.  In  this  case  it  was  found,  that  the  ofier  of 
caution  currente  termmo  hy  the  poinding  creditor,  did  not  entitle 
him  to  proceed  with  his  poinding.  Elchies  voce  Hypothec^  No.  14. 
Kotes,  p.  197.  « 

.  It  would  rather  appear  that,  after  the  term  of  payment  of  the 
^t,  a  landlord,  i^ho  intefTupts  ^  poinding,  is  not  hound  to  assign 
Jiis  right  of  hypothec  to  the  poii^ding  creditpr  on  his  paying  the 
fent.  A)id  if  the  poinding  has  heen  interrupted  hy  the  limdlord'^ 
factor,  who  has  merely  a  general  power  to  grant  discharges,  hut  no 
power  to  assign,  the  poinding  creditor  must  he  content  with  a  simply 
discharge  for  the  rent  then  due,  the  landlord  not  heing  hound  tp 
be  on  the  spot  himself,  or  to  have  others  there  authorised  to  grant 
fissignations ;  it  heing  rather  the  poinding  creditor  s  business  to  find 
5mt  the  landlord,  and  to  payliim  the  rent,  before  he  proceeds  with 
his  poinding.  A  v,  B,  I^ehruary  1744.  Kilk.  Hypothec,  No.  ^. 
^or.  p.  6228.  Elchies.  Tod  v,  Montgomery,  lOth  February  1744. 
JlypoUiec,  No.  11.  This  report  differs  in  some  particulars  from 
j^erran's.    gee  Elchies*  Notes,  p.  196^ 


APTEH  the  tERM-^VtCTlTAt.i  Ac.  ^g^ 

^his  right  of  retention  of  the  crop  is  godd^^ 
not  only  against  a  creditor  of  the  tenant's,  but  it 
also  protects  the  lan41ord  against  an  onerous  \and 
honafde  purchaser;  in  which  respect  it  differ^ 
from  the  right  of  retention  of  the  stocking  on  the 
farm.    This  point  is  quite  fixed;*    In  an  old  case» 
com  had  been  purchased  in  public  market,  between 
Christmas  and  Candlemas,   alnd  the  price  paid; 
The  landlord  pursued  the  purchaser  for  the  rent 
due  by  the  tenant,  from  whom  the  purchase  wat 
made,  who  insisted  on  the  bona  ,fides  with  which 
be  made  the  purchase,  and  the  bad  consequences 
"which  would  ensue  to  tenantry,  Were  an  action  of 
this  kind  sustained  on  a  sale  in  public  market 
He  even  proved,  that  there  remained  suffident 
com  on  the  farm  to  have  paid  the  year's  rent  at 
the  time  of  the  sale :  but  the  Court,  on  the  ground 
that  the  com  had  been  purchased  before  Candle- 
ma^  at  which  time  only  the  landlord  could  have 
rendered  his  right  effectual,  held  the  purchaser  to 
l)e  liable  for  the  rent.** 

This  is,  no  doubt,  a  questionable  decisioi^ 
in.  80  far  as  it  subjected  a  purchaser  in  public 
market ;  but  it  would  be  repeated  at  this  day,  if 
the  com  were  purchased  on  the  farm,  in  that 
case  the  landlord  would  be  entitled  to  retain  it 


•  SwDict  VoL  I.  p.  417.  Mot.  p.  e«l^.*  Sc6tt,  llth  Jimel67«. 
Fountainhafl.  Mor.  p.  6SS3.  Commissaries  of  St.  Andrew**  #. 
Wataon,  llth  January  1677.  Dirleton:  Mar.  p.  ««8S.  Lady  Doli 
•.  Dun,  Slat  March  1««4.  Durie.  Mor.  p.  6«17.  Haya  w.  Kdtta, 
Sd  February  1694.    Mor.  p.««17. 

I  Hay  V,  Elliot,  89th  March  1689.    Durie.    Mor.  p.  6819. 


fa0   UTENTIOK  GOOD  AGAINST  A  PURCHASEB 

ffaiDst  the  purduuexy  or  to  pursue  him  &r  the 

Sudi  is  Uie  practice  jnor  to  the  term  of  paj* 
nait  of  the  rent;  but  fifter  that  tem»  wbeu  tfae 
landlord's  right  becomes  active,  be  may  ioataatly 
appropriate  the  crop  for  his  payment.  This  jpnc^ 
tice  is  founded  on  a  principle  of  substantial  juet* 
ice;  and  alfiioiigh  there  does  sot  $ppt9t  ty 
have  been  any  late  decision  on  the  point,  yet 
the  prindple  was  early  recognised.  ^  The  Lorda 
^  sustained  action  at  the  instance  of  a  maater^ 
^  pursuing  the  buyer  of  his  tenant's  corns  upom 
^  his  hypothec ;  though,  at  the  time  o£  the  buy- 
^  ifig»  the  tenant  had  as  much  corns  left  behind, 
^  a*  If ould  satisfy  the  master,  and  sow  the  ground ; 
^  and  Jimnd,  he  ought  to  have  aUeged  tiat 
^  there  tHHU  as  nmch  other  come  left  at,  or  after 
'<  Candlemas;  before  which  time  the  master  could 
^  not  meddle  wth  the.  tenanfs  corns  for  Us 
^farmsr^ 

After  the  term,  then,  the  pivrchaser  of  the  ten* 
anCs  com,  or  the  poinding  arediterf  must  leave  as 
snudb  on  the  farm  as  will  cover  the  rent  of  that 
year  of  which  it  is  the  crop.    And  it  is  pioper  to 


*  It  teems  now  to  be  un^brstood^  that  the  landloirdlflMjt  entitled 
|o  recoyer  from  a  purchaaer  in  public  market ;  for  in  such  open  aale, 
^  ilte  pmrehaser  cannot  be  presumed  to  know  of  any  undue  purpose 
jVitbe  part  «f  the  tenant^  sod  the  landlord  has  14m9elf  to  blame 
iu  ^Bomvog  the  grain  to  be  carried  o£  llns  rule,  howeter,  it  js 
^  be  observed*  ican  apply  only  to  purchase^  of  grain  brought  tj» 
jantet  by  imlk,  and  not  to  a  sale  by  sample.  Smart  v.  (^We^ 
10th  Deoonber  1793.    Not  reported,  but  affirmed  on  i^pea}. 

^fMa^mv.fkK^tMfimJafUftr.  iKcL  Vol  t  p.  4is.  |lar« 
|U  ssis. 


AfTSE  TBS  TEBM*«-VXCTITAL  Lin^  tke.     |mr 

tIbB/tm  hes^  tbat  it  is^iot  enough  tbit  tke  eie- 
diter  w  purefaimir  thottld  leave  cattle  or  etodkiag 
en  tke  fimn  to  the  taMuM  ef  tbe  tent;  the 
kmdlofd  hat  the  erep  liatie  to  hin  primarily  $ 
atid,  t6  raidesr  the  prdceedhigB  legnhr,  and  im** 
ehkDengeahle,  a  i)ttantity  of  ^t^in,  MUeient  to 
^y  the  xettt,  ttiufit  be  left  en  the  fiarm/ 


1  •  '•       •     •      -   >.       » .. -« 


•  LadyOFim  V.  I)un,  SUt  Mtrch  1694.  DttiTe.  Mof.  ^.  6917.  Ill 

^iAi  ettty  Lady  Dwn  j^OMeaMd  *  iuiD  in  lifti«ttt«  toA  ber  tettiia 

in  tlad  aarm,  wli6  lentedl  ofter  ftrau  iwn  die  LaM  of  Dun,  Im4 

deUyoed  the  cm  of  ike  farm,  liferented  by  tke  lady,  to  his  laaA* 

\oftd,  npoB  which  she  brought  aa  action  agamst  hhA  fttr  the  nut* 

Aaw0gito<hefrd<Jtocik,kc^miftd,  ^Ihatatthelitt^ 

*  w^iuam,  the  teuia  had  aft  tnaay  iiane,  aok,  kiie^  aad  iha^  m 

**  vottid  kare  paid  the  pursuer  her  rent;  so  that  he  ou^t  not  ta 

^'9Tehack<heconiB>>66eitedbyhim^oiiaj^.''  *rilii  %a»  )ii^pe&« 

«til;  sMthe  Oovrtamady  *' l%aithteQelng;r6iikigoa  lib  ^gl^^ 

^  ira$  ant  tod  principally  hjfpo^Mcated  to  the  aMktorftr  hia  fiuni» 

*'  in  tbe  which  he  was  preferable  to  all  others;  and  that  he  hadhia 

^  fbnX  election  of  ihe  corns  before  any  othelr  goods  pettdning  to  tl& 

""ftnte^  sriibe  owMer  pleased  t6  ask  the  cCM^  lackfer  Iftaa  «f 

*«heftaHttl'«  other  goods,  wkcMia  the  mmtr  had  kitf  yeftrcngt 

**  nd  dectiffli  befoie  others." 

the  grain  left  to  cover  the  rent  must  be  fblly  adeq\iAte  ftr 
Aatpvopese;  for  erea  aaer  te irfidloiid has  afttached  ayaefid* 
^■lum  a  qpiantity  which  may  aeeaa  tb  him  8«ffi£6nt»  he  vcmf 
hfkie  lecoune  against  a.  purchaser  in  the  event  of  a  shortcoiA* 
lag.  In  a  recent  case,  part  of  a  growing  crop  Mf^  S^ueiitniteii 
by  ike  laaAnrdt  attd  Ibe  lemainder  ^as  sold  by  the  imanil, 
l%e aefiteBtmilBd corn,  wkenreaped  and  sokl, did  not  cover  thb  tm^ 
ttid  the  landlord  proceeded  to  attach  the  remainder  in  the  purchaa* 

tfie  Court  decided  in  fovour  of  the  latter.  The  purchaser  pleaded, 
ibu  enough  had  been  attached  at  first  to  cover  the  rent,  had  It 
Wen  pn:^Iy  managed.  The  landlord  denied  that  fae  had  any 
Aarge  ot  the  management  of  the  crop,  or  that  he  was  btmnd  to  tske 
aiy;  and  the  Court  found,  that  the  erop^  even  after  se^ncaUation» 
icnaiaedattfaeriskoftheleiuiat,  laliiectalirayttDlhehaKllofdb 
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S.  The  cattle  and  stocking  on  the  farm. — ^Tlitf 
cattle  also  on  the  farm,  are  subject  to  the  landlord's 
right;  but  the  rule  in  regard  to  them  differs 
from  that  which  regulates  the  crop«  The  cattid 
are  hypothecated  for  the  current  year's  rent  only* 
It  is  obvious,  that,  in  order  to  render  this  right 
available  to  the  landlord,  without  being  dangerous 
or  destructive  to  the  tenant,  a  reasonable  time 
must  b^  allowed  after  the  expiration  of  the  year, 
within  which  the  right  may  be  exercised :  since  to 
confine  it  to  the  year  would  oblige  the  landlord 
anther  to  use  it  on  the  term  day,  or  to  abandon  it. 
The  question  does  not  seem  to  have  occurred  ear- 
lier dian  1726.  The  rent  of  a  farm  was  pay- 
able at  Martinmas  and  Whitsunday;  on  the  10th 
June,  one  of  the  tenant's  creditors  carried  off  the 
cattle  and  other  stocking,  leaving  only  the  growing 
crop;  The  landlord  brought  an  action  against  the 
creditor,  for  the  rent  of  the  crop,  the  last  half  of 
which  fell  due  at  the  Whitsunday  preceding  the 
loth  of  June,  when  the  cattle  were  carried  off. 
The  creditor  insisted  that  the  landlord's  hypothec 
continued  no  longer  than  Whitsunday;  and  that  his 
poinding  having  taken  place  a  month  later,  was 
secure  from  challenge.  On  the  other  hand^  the 
landlord  represented  the  bad  consequences  which 
might  ensue,  from  confining  the  landlord's  right 


interference^  if  he  saw  any,  thing  like  mismanagement  The  Court 
had  no  doubt,  that  the  landlord  might  interfere  in  such  a  manner  as 
to  incur  a  responsibility,  and  lose  his  recourse,  but  in  this  instance 
Qich  a  case  had  not  been  made  out  by  the  purchaser.  Brims  v* 
Fanier,  Slst  May  1813.    Fac.  ColL 


*t!tiE  AY^Of  HSC  OVetl  TItB  STOCK.         gg^ 

to  the  last  day  of  the  year,  as  well  as  the  advan- 
tages resulting  to  all  parties,  by  continuing  it  to 
the  next  term.  The  Court  found,  **  That  the 
master  has  three  months  after  the  term  of  pay- 
ment  to  do  diligence  upon  his  hypothec  against 
^  his  tenant  and  stocking.*** 

In  order  therefore  to  render  the  landlord's  right 
of  hypothec  effectual  over  the  stocking  for  the 
year's  rent,  sequestration  must  be  applied  for  with'* 
in  three  months  of  the  last  conventional  term 
of  payment  But  this  preference  in  favour  of  the 
landlord  cannot  be  extended  beyond  the  three 
months :  should  a  creditor  during  the  currency  of 
that  time  carry  off  the  cattle  by  poinding,  th^ 
landlord  may  recover  from  him,  provided  he  makes 
his  demand  judicially,  i/rtthin  three  months  after 
the  conventional  term  of  payment  of  the  rent;  but 
the  landlord  haff  no  preferable  claim  after  that 
period,  on  the  ground  that  the  poinding  creditor^ 
by  using  diligence  during  the  currency  of  the  three 
months,  has  incurred  a  responsibility  which  may 
be  made  effectual  at  any  time.  During  the  three 
months,  as  well  as  afterwards,  the  stocking  is  ex- 
posed to  the  diligence  of  the  tenant^s  creditors,  with 
this  difference  only,  that  at  any  time  before  the 
expiration  of  that  period,  the  landlord's  elaim  for 
rent  may  be  rendered  preferable  to  that  of  a 
poinding  creditor*^ 


*  Hepburn  v.  RichordBoa,  January  1796.  Home'a  Coll.  No.  76. 
If  or.  p.  6905. 

*  Rorrieaon  v.  Shaw«  19th  Juna^  1766.  Fac.  ColU  Mor.  p.  6911. 
9it  J.  Cathcarttf.  Mitchell^  86th  July,  1775,  Fac.  Coll.  Mpr.  p. 
m9.    In  the  referanca  to  Sir  J.  Cakhfiart'a  caae,  in  the  Index  to 

•  •  ■* 

U 


fffH  THE  HYPOTHBC  OWR  SHB  fTOCK  W!^  BE 

The  right  of  bjrpothw  oyer  th«  MtUe  on  tW 
fiurn  differs  from  tiie  hjipathw  over  the  crpp»  in 
thb  leBpect,  that  the  hypothec  over  the  crop  ie 
special,  epvering  every  ]»rt  of  the  crop;  where* 
as  the  hypothec  over  the  cattle  is  geoeriA*  ^pd 
requires  the  interposition  of  a  judge  to  imder  it 
■pedal,  and  appUcaUe  to  the  individual  cattle. 
To  what  this  distinction  may  be  attributed*  it  i« 
HOt  very  materiial  >to  inquire ;  one  thing,  however^ 
is  evidoit,  that,  in  the  management  of  a  stock  df 
eattle^  many  drcnmstanoea  may  occur,  to  vender  i% 
necessary  for  the  tenant  to  enlarge  «  diminiah  bii 
atock;  ezpediencyt  tiheiefore,  requires  that  hit 
power  of  dispoesi  should  be  as  little  fettm^d  aa 
may  be  consistent  with  the  rights  of  the  landlord* 
Accordingly,  the  tenant  baa  a  power  of  felling 
his  cattle,  and  if  the  sale  be  fiur  and  onerous,  i^ 
will  be  eflbctnal;  and  ^he  only  way  in  whidk  the 
landlord  can  protect  himself  against  swh  sale«,  if 
by  a  previous  sequestratiou  of  the  tenant's  cattk^ 
which  g^ves'him  a  lien  over  eadt  ef  them.^ 


the  Fac  ColL  «|kL  iii  Mr.  Mmimi't  SyiHSfpiif,  i(  h  mi^  iStfH  it^ 
Court  was  of  opinion^  that  landlorda  are  not  strictly  limited  to  the 
three  months.  All  that  is  sud^  in  the  report  of  the  case^  of  the 
opiRim  of  the  OottfC  is>  that  they  '^  considered  the  enie  of  ftinkwn 
^  V,  ^um,  whone  the  paint  was  determined  to  \m  narrower  thai^ 
"  the  present  And  in  respect  of  the  long  mora  on  the  part  of  the 
"  landlord,  the  Lords  sustained  the  reasons  of  Aospension."  ft  it 
probable,  however,  that  were  a  similar  case  now  to  occur,  the  Court 
Would  consider  themselves  strictly  limited  to  the  three  months. 

*  See  the  case  of  Sir  F.  RutherSnrd  «.  Sooit,  SOth  Jmie^  1786. 
Clk.  Hume's  Coll.  Mor.  p.  6^6.  And  Elchies  voet  Hyppthecv 
Ko.  4.  Kotes,  p.  115.  In  thu  ease,  the  landlord  had  obtained  de^ 
cree  against  his  tenant  for  certain  old  arrears  of  rent,  which  diA  not 
ftHtrnder  the  hy|>othee.    Alter  (he  decvee^  b«l  Mbvo  any  thipt 


loNDijaD  siBcuL  9v  osainstiuTio^.  mi 

• 

Tlmiit  ^lb0<dMW»«ed,  ooiutitutes  a  iMdftrkakle 

diptiA^tioo  betmr^en  the  eflEbot  of  thekadkid'fi  hypQ^ 

ik9t  ^^r  the  cmp  tod  that  over  the  stoddng  o^  tha 

$010 :  hut  althoi^gh  this  priYikge  be  given  to  an 

tiaevoiip  puvehaser^  iriiere  there  is  no  room  to  pre. 

mUPM  C0l)imon  to  the  landlord's  pr^udioe,  yet  a 

9w4itor»  who  hM  carried  off  the  cattle  hy  poinding, 

viU  oet  be  eeoiiie  against  the  bndbrd!t  action  ol 

VH»^9ty^     This  was  doubtful  at  the  time  Mr« 

Erakine*  wrote;  but  has  since  been  settled  by 

s  4mBipn  :»r^The  creditor  of  a  ttaast  executed 

%  poinding  of  certain  cattle  on  the  fam;  oa 

whifh  the  landlord  brought  an  action  of  spmb* 

m^  agatnit  the  poinding  i»editor.    The  creditor 

Biaiiiteined*  that  unless  the  landlord's  hypothec 

«!^  the  eaUie  be  rendered  ip^dUvidual  by  aeques* 

tration,  it  ia  meardy  general,  and  the  tenant  may 

dispose  of  the  cattle  by  sale»  which  will  be  effect** 

ml  to  a  bMa  Jde  purchaser.    In  the  same  way 


» %  w 


llUfl,  \ffea  ^p  ppop  it,  Ae  t^n^m  wfid  to  i^  ^omfi^  parchaaer 
S^  8]ieepj  whuifa  wc^re  dflive|red.  After  this  sale  the  lauUordj; 
vndflr  the  deeree  fbr  the  anrears,  executed  a  poinding  of  the  tenant*!! 

4b^;  an^tovias  bppbtfld  tho  pmeodipf  th^  aideof  ^hesetiV 

%ts  fQ  l^e  paynjent  <sif  the  arreorr  of  reat^  V  i|i8tit|ited  a|i  atctiofi 
4^gain^t  the  purchase^  for  reoorery  of  the  sheep,  on  the  giyrand  that 
lh^  Ittd  been  earried  off  to  the  pr^udioe  of  his  rig^t  of  hypothec 
%l  the  0mvk\  lent.  S«t  the  0^  fintiril  tb«l  thcpurduaer,  hsKgi 
f/^fiowfii^  receir^  «|ie sheepi  i3 9ot \ipw4  ^  iiN«)T  theip  ta 
ihe  hfiidlbrd  in  yirtoe  of  his  right .  pf  hypothec,  ai&pe  it  app^af ^4 
Aat  goods,  snflkient  to  pay  tbe  corrent  rent,  were  left  upon  die 

rn'mi,  mi  tfienvai$mirmft$eim^  by  ik»  nUip^ia 

^  poi^diog  fijr  airears  not  lalliffg  i^ijef  the  bypotbe(^>  h$f  no  pr^ 
ftrpnoe  <iyer  other  creditors,  but  according  to  his  di]igenc&  From 
■lebies'  Report  of  this  ease  it  wooM  rather  appear  that  it  was  a 

o^#itorandw)tainmiMii9wb9M«vn^9fftb«9b^  Sfpalss 

Butter  V.  Sir  JamM  EiddeL  Bell's  8to  Caset  1793^  voce  ConHpt^tm* 
^  IMl.  Iwt.  &  II.  tilt  ?L  f  11, 
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it  was  allied,  an  onerous  creditor  may  carry  oflT 
the  cattle  by  legal  diligence.  To  thif  it  was  an-^ 
swered,  tbat  the  case  of  a  creditor  is  very  differ- 
ent from  that  of  a  bona  fide  purchaser.  The 
creditor  must  attach  the  stocking,  tantum  et  tote- 
ms it  stands  in  the  petson  of  the  tenant  -r  that  is, 
the  stock  liable  to  the.  landlord's  hypothec.  The* 
Court  found  the  poinding  creditor  liable  to  ther 
landlord  for.. the  rvalue  of  the  goods  carried  ofi;! 
and  intromitted  with  by  him.* 

This  right  of  hypothec  OTCT'  the  cattle,  there- 
lbre»  covers  the  current  year's  rent;  and  may  be 
made  effectual  at  any  time  within  three  months 
after  the  last  conventional  term  of  payment.  It 
does  not,  like  the  hypothec  over  the  crop,  prevent 
the  tenant  from  disposing  of  the  cattle ;  though 
this  too  may  be  attained  by  sequestration.  But  » 
collusive  sale  will  be  ineffectual ;  and  a  poindings 
at  the  instance  of  a  creditor,  will  not  defeat  the 
landlord's  right. 

9.  The  furniture  belonging  to  the  tenant  ia 
another  subject  over  which  the  landlord's  right 
of  hypothec  has  been  supposed  to  extend.  The 
hjrpothec  over  the  invecta  et  HUata^  in  houses 
within  burgh,  has  been  introduced  from  necessity  ; 
but  there  was  no  necessity^  for  this,  in  regard  t<V 
the  tenant  of  a  farm ;  and  accordingly  our  Judges 
have  had  difficulty  in  disposing  of  this  question; 
and  although  they  found  the  landlord  entitled  to 
hold  the  furniture  in  security  for  his  rent,  they 
were  at  a  loss  to  %^y  whether  it  was  under  the 
right  of  hypothec,  or  in  virtue  of  his  right  of  re* 

f  liODowal  V.  Jamieson^  15tk  Fdbroary  17S1.    Mor.  p.  6S]'5» 
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%GfptiOTt.     A  case  is  reported  by  Lord  Kilkerran,' 
in  which  4lie  Lord  Ordinary  fotmd,  that  the  hypo- 
thec dUd  not  extend  to  the  household  itirmtuTe ;' 
^  tfor  which  he  gave  this  reason,  when  the  peti-* 
tion  against  his  interlocutor  was  moved;  that 
in  prasdio  rustico  the  hypothec  extended  only 
**  to  the  fruits,  and  that  such  he  considered  even 
cattle  to  %e,  as  being  bronght  up  and  maintained' 
on  the  grass  or  fodder*      Upon  advising  this 
bill,  the  Lords  rather  liesitated  than  gave  any 
•*  positive  opinion-,  they  however  seemed  to  think, 
^  that  tliough  the  hypothec  might  not  extend  to 
^*  the  household  furniture,  the  master  had  a  right 
^  of  retention  thereof,  and  some  said,  that  such 
^'  to  their  knowledge  was  the  practice :      -And 
^  as  it  was  doubtful  but  there  might  be  some 
^  decision  upon  the  point,  without  appointing  the 
**  bin  to  be  seen,  it  was  remitted  to  tbe  Ordinary. 
^'  Meantime,  the  Court  was  clear,  that  as  in  this 
^  case  the  tenant  was  a  gentleman;  and  whose 
^  household  furniture  exceeded  that  of  an  ordinary 
^  tenant,  in  no  event,  be  it  hypothec,  be  it  right 
''  of  retention,  could  it  go  farther,  than  to  the  ex* 
^*  tent  of  such  furniture  as  might  be  suitable  to  an 
*^  ordinary  tenant ;  and  the  case  having  lain  over 
^  till  now,  little  farther  light  was  got ;  no  former 
^  decision  being  found,   and  1^  Ordinary,   in 
^  consequence  of  the  hint  given,  when  the  petition 
^'  was  remitted  to  him,  having  ordered  an  account 
"  of  the  furniture  to  be  drawn  out,  distinguishing 
^  what  appeared  to  be  proper  for  an  ordinary  ten- 
^  ant,  and  what  this  tenant  had  as  of  a  superior 
''  lank ;  and  by  that  account,  the  furniture  smX- 
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«'  abk  to  «  tbiifttkt,  Minting  to  1&8I8  Soots^ Hm 
^' Ordinaryi  MtboHtdetenniiuta^  wlietterifc  was* 
*'  faypMhee  olr  Hglit  of  retonttoB^  prefenfed  tW 
''  landlotd  to  the  extent  of  the  &S18»  tod  Ad 
^*  other  croditOTB  aoqttiesebd.* 

]^thec^  N«.  «• ,  Mor.  p.  6846.  Blehieft  itoce  H^dpec^  No.  iS^* 
Ab/ej,  p.  197.  in  FnOice^  thfe  same  question  had  created  fome  dif- 
ficulty. Pc^AA^,  in  his  l4ait^  du  Mht^at  de  Ldtiftge^  N6.  lisd,  af:* 
fi»  kfoting  t|tat  ^  tlie  Uw  of  hypbth^  Ai  «8ifelbmi<M  ih  thfe  l(o«' 
num  Juriaprudenoe,  the  landlord's'  lecoilty  was  ndt  extena^  onlt 
ttie  ftimiture  of  the  tenant  in  a  fiurm,  says^  tiiat  the  duatoms  of  Funs 
lihd  of  Orleans^  ^*  ixMe^nt  aulc  locAt<Mr»  d6  til^tairi^d^  Hhe  ggpeoe 
^<  de  ^oit  de  «i«;e^  iioil-ieuletnfeni  air  IM  i^ta  qui  y  lildM^ 
''  meme  sur  les  meubles^  que  lea  ftxmlem  out  daaa  Jba  dites  md^ 
*'  tairies^  tel  que  I'ont  les  locateurs  dea  maisons  de  viile. 

I"  K  r^ard  des  Cotttuit^M,  qui  Ab  s^^n  i^t  ^^pllqu&i^  ii  se 
f'  tnmve  sit  ^ffeiniettotifedu  Joutfiil  ^  AtidiaicA>  viii.  ^»,  >m 
^'  Arret,  du  92,  Nov.  1653,  qui  a  ji%^  que  les  loeateun  dfes  ii^ 
'^  tairies  et  bie^s  de  compagne  n^avdent  ce  drdit  que  swr  le^ 
f^'fhdtB,  conforto^n^ieht  atbt  bix  RoMldiies  'rt  ndh  ti^  Ites  tfii^« 
^'bl^ ;  la  odnUotle  dft  Pkfis  qui  Tadfidrd^,  fia  deritH  pA  4  eel 
^'  eff^  ^Ire  loi  hors  dfe  son  territoirei  11  ne  paroit  jias  qui  ee^ 
^^  arret  ait  et^  suivi,  car  Basnage,  en  son  Traitd  ,des  Hypothequev 
^  attei^  qui  cW  tiil  usag^  g^n^ral  d&  \iL  Fttinde  odtttntti^,  ^ 
««]es  locftteur  Aes  m^tdiHH  at  c^  dtlxit  ^  le>  tfimliks  Muae  lul^ 
'^esfrttite." 

We  may  perceive  in  this  the  cJEiuses  of  that  indecision  wbi(& 
Afected  ou'r  Judges:  the  tiothah  law  gave  a  tight  df  hypddiec  to 
ttife  landlord  df  an  uriten  tenem^^  hut  reftUsfl  itbt^er  Hie  ftai^s 
tore  of  an  agricultural  tenant ;  and  hefiee  the  itrish  pn  thp  port  of 
our  Judges  to  gdve  li  right  to  die  landlord^  without  adchowledgin^^ 
fthAA  Hgkt  of  hypothec,  ^  Which  th^y  had  no  pree^Aefit  In  )he 
Boman  kw.  This  pohit,  in  so  fid^  Mstt  teglWfei  liie  fliniime  of  idt 
l^icultural  tc^iSHt,  can  scarcely  be  considered  aB  fiiced. 

It  may  pot  be  improper  here  to  state  ihe  import  of  some  o^  the 
tUtieUt  dedsitms  cbnc^mln^  the  landloM's  fight  of  hypcfdidi^  in 
«HB8h  tifkfSMekts,  Tills  right  ve^iHS  to  fesjeftible  ibe  hypothi^  mr^ 
the  stocking  of  in  agricultuitd  imn,  and  extends  generally  over  Um 
invecta  et  iUaia,  including  not  only  the  ftimiture  of  the  tenant,  bu^ 
is  )$0ih6  ^tltfatTi^^  teeelfi  to  itii^lT,  t^n  I^  w^^ktii^  ^iffoi^t    fS[^ 
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Stub-lease^ — In  order  to  atoertmn  the  effect  pro^ 
dtieed  on  the  Indlord't  right  of  Hypothec,  wheit 


I 


die  Gonnteos  of  CftHender  v,  CanpMl,  leth  June  1703.  Fount 
Hot.  p.  6S44.  Bdl'ft  Com.  Vol  11.  p.  101.  And  Lord  Roborteoa'g 
tfpakfon  in  M'Fherwm  v.  Clirifttie,  fti^ff^,  p-  999*  J 
'  Thift  hypothec  over  invecUi  H  UkUa  is  not  oonilntd  to  dwdling* 
Jhouflcs^  but  extends  to  shops^  raanuHujIoriee,  watehooiei,  oeUart^ 
ftc. ;  end  inclades  utehsflt,  rude  materialii  and  manufhctuied  pto« 
^ce.  Shop  goodi  are  idao  UaUe>  bat  the  landlord  P9m^,  without 
a  M^uestration,  pref  etit  tbeir  b^ng  sold  in  the  coune  ef  trade  | 
and  a  bona  Jide  purchaser,  making  the  meet  extensive  pordiaaet^ 
%rill  be  tafe.  Bui  tiie  goods  of  otheni,  in  a  tenatt's  wuthtomae, 
%rin  not  be  tul^  to  the  hypodieo^  the  landlord's  pre&renea  hei*^ 
M  in  tbecBteofoattleadmittied  to  graoe,  being  confined  to  the  hive, 
IVfienatty  is  payable  fbr  such  goodl.  Bell's  Ooln.  ut  suprtLf  p.*  109* 
Where,  hotreter^  the  tenant  himself  pays  hire  ftr  the  inveeta  4 
VSata,  practiee  snd  recent  authorilies  seem  to  have  ftssd  a  dMrenI 
nle.  Thus  the  hypothec  aMftches  to  Aumtart  hirsd  in  by  a  tenanl 
Ihnn  a'brolEer.  In  one  case/  a  hoose  had  been  fisnii^Md  par^ 
%rith  the  tenattt'e  o«m  Atmiture,  partly  with  fVimiture  ftwi  a  bvek* 
tr,  and  portly  wKh  Aimitttre  tat  which  i^ohive  wu  paid.  The 
landloid  se^[OeBtrBted  the  whole  Ainiitnre  te  rent  widmu  oppostfi 
lion  ftom  the  brrieer^but^  atthoenitoftheownerofthefhniitQrt 
Hrhieh  had  been  deposited  or  knt^  it  Was  rdstoMi^  as  not  being  liahb 
to  the  hypotttee.  Gowane.  fierry»  Slst  January  iao#»ne^r«yx>rto4 
tat  noted  in  WilsQiB  «.  8pstilde,  irib  Deoember  1813.  Fae*  GoIL| 
pud  in  Bdl's  torn.  VoL  II.  p.  lOt.  This  decaiion,  howe^,  cdDt 
'  fttrdly  be  oMuddived  an  an  anthsiity  on  the  pajnt»  sines  the  hvolMT 
ikidnotai^Kar;  andsU  lliatk  teeels^  that  fbniitmne  a^^psoa^M «r 
tfm  to  a  teiiant^  does  not  fiiU  under  the  hypoliiee ;  mai  even  en  thjr 
^tttp  it  appeto  that  there  was  enough  fyt  the  hoidlord  widi^nt 
dbspniidg  ^  qneslaon  with  die  owner  of  the  lent  Aimitnve.  Mt 
In  another  case^  whei«  the  broker  had  aotuABy  got  bfok  |iis  fimAm 
tnin,  the  ^leiiff  ordered  it  to  be  restored  to  the  operation  of  thehf* 
Mthec  snd  the  Court,  en  the  ground)  it  is  said,  that  hrokarSi  in 
mtfaig  not  fiittdtuve  «o  hire,  are  aware  of  the  lash  dcy  runi  and  in 
]^nu^oetdeeatateof  hirewhieho0V«nitc  remitted  tothsLsrd 
ihiiiuaj  to  reibse  a  bffl  of  advooatiopi  of  the  Sheriff's  judgment, 
Vrmdtkipt  of  Niddry  e.  Gall  and  Ross,  Mth  Kovemher  1805,  nef 
reported,  tat  also  noted  in  Bell's  Cop.  ut  nfra.  ^also  BiUkr 
|b«k'»  IM.  Hodk  L  lil.  x^  f  te, 
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there  is  a  sub-lease,  we  must  distinguish  between 
the  case  where  the  sAb- tenant  has  been  approved  of 


One  case,  which  is  reported,  GonArms  the  mle,  for  it  was  thero 
fbvind,  .that  a  cautioner  who  had  paid  tfie  rent,  was  entitled  to  an 
aflsignation  of  the  landlord^a  hypothec  over  ftumitoie  hired  from  aa 
upholsterer.  Stewart  v.  Bell,  31st  May  1814.  Fac  ColL  coiTect* 
ed  in  App.  to  that  Vol.  of  Reports. 

The  Court,  howerer,  have  held  the  hypothec  to  he  effectual  over 
fbrniture  belonging  to  the  tenant's  creditors,  who  had  allowed  it  ta 
remain  in  the  house  without  hire.  Wilson  v.  Spankie,  17th  Dcm 
cember  1813.    Fac.  ColL 

The  mode  of  rendering  this  hjrpothec  efiectual,  is  by  sequestra* 
tion  and  sale ;  but  as  the  tenant  of  a  dwelling-house  cannot  poeaess 
without  ftirniture,  it  is  doubtfid  whether  the  ftimiture  can  be  se* 
questrated  currente  termino,  even  when  the  tenant  iMvergens  ad  ino* 
piatn.    Wills  v.  ProudAio^,  13th  February  1800,  iio#  reported. 

This  hypodiec  does  not  cease  by  the  removal  of  the  furniture  tQ 
another  houae  on  the  teim^day,  for  until  then  the  kndlard  cannot 
demand  his  rent  Like  the  hypothec  over  stocking,.  i|  is  under- 
stood to  continue  for  three  months  after  the  term  of  payment  of 
the  rent ;  and  if  the  fiimiture  has  been  carried  off,.ihe  landlord  may 
foUow  it  into  the  possession  of  another  landlord,  and  render  hk 
right  efi^tual  by  sequestration  atimy  time  within  the  tl^ree  months. 
Christie  v.  MTherson,  14th  December  1814.  Fac.  ColL  In  this 
case  Christie  was  MTherson's  tenant,  and  with  his  landlord's  con- 
sent he  subset  the  suljrject,  a  shop,  to  Halket.  <  On  the  term- 
^y  Christie,  the  princi]^  tenant,  paid  the  rent  to  M'Pherson,  but 
Halket,  Christie's  sub-tenant,  did  not  pay  the  sub-rent.  Christie's' 
lease  had  expired  at  this  tezm,  and  MTherson  let  the  shop  to  Hal- 
ket, who  <  thus  became  princqud  tenant  After  the  term-day,  and 
while  Halket  was  sitting  as  MThemon's  tenant,  Christie  the  for- 
mer tenant  sequestrated  Halket's  effects  within  the  .three  n^onths 
for  the  sub^rent  MTherson  maintained  that  the  invecta  et  ilkOa 
'Vfere.  hypothecated  to  him  for  the  current  rent  Christie  argued 
that  his  right  of  hypothec  for  the  last  term's  sub-rent  continued  in 
force  for  three  months  after*  the  terqi :  that  he  ei\joyed  this  right 
both  as  lessor  of  the  sub-leas^  with  the  landlord's  oopsen^  and  in 
virtue  of  an  implied  assignation  of  the  hypothec  of  the  landlord  to 
whom  he  had  paid  the  rent  The  Court  decided  in  &vour  of 
Christie,  on  the  general  principle  that  the  landlord  can  fullow  the 
Airpiture  into  the  possession  of  aoother  within  the  three  montbf 
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by  the  Iftndlord,  and  where  he  has  received  no  such 
approbation. 

The  landlord  will  be  held  to  have  approved  of 
the  sub-tenant,  where  the  lease  contains  a  power 
of  subsetting ;  he  will  also  be  held  to  have  approv- 
ed of  him,  where  he  has  received  rent  from  hira» 
and  granted  him  discharges;  in  other  cases,  he 
will  be  at  liberty  to  disregard  his  right 

1.  Even  where  the  sub-tenant  has  been  acknow- 
ledged by  the  landlord,  the  landlord  will  be  en- 
titled to  draw  the  sub-rent  in  payment  of  the 
rent  due  to  him  by  the  principal  tacksman*/ 
and  having  thus  a  right  to  the  sub-rent  in  whole, 
or  in  part,  he  must  consequently  enjoy  the 
same  right  of  hypothec  over  the  crop  and  stocking 
qf  the  sub-tenant,  for  securing  payment  of  that 
sub-rent  which  he  had  when  the  lands  were 
in  the  possession  of  his  own  immediate  tenant. 
Sut  it  is  obvious,  that  unless  the  sub-tenant  be 
interpelled  by  the  landlord^  this  right  can  last 
only  until  the  term  of  payment  of  the  sub-rent ; 
for  the  sub-tenant  being  bound  to  pay  at  a 
certain  term,  and  being  approved  of  by  the  land- 
lord, it  follows,  that  when  he  bona  fde  pays  his 
rent  at  the  stipulated  term,  he  pays  with  safety. 


The  practioe  of  the  hiferior  courts  in  Edinbnigh  wais  proved  to  be 
in  oonfonnity  with  his  decision. 

As  in  urban  tenements  a  power  of  subsettipg  is  presumed  imless 
the  contrary  be  expressed^  it  seems  to  be  held  that  if  the  sub-ten- 
ant pays  Ids  rent  Unui  fide,  and  at  the  regular  time  to  the  princi- 
pal tacksman^  he  will  be  free  from  any  claim  at  the  instance  of  the 
landlord.     Bell's  Com.  Vol.  IT.  p.  103. 

*  Anderson  v.  the  Town  of  Edinburgh^  Slst  January  1665. 
Stair.    Mor.  p.  623S. 


It  ii  th^tefbt^  trnVf  Mihttt  thd  kndlotd  lla(8  Jh-A* 
perly  interpelled  the  sub-tenant  prior  to  the  term 
df  paj^knent,  or  before  the  isub-rent  in  paid,  th^ 
he  cati  iMiist  fot  the  sub^reut  from  A  ^lib^ten^nt 
^^hoin  he  has  approved  of;  consequently,  his  right 
of  hypothec  oter  the  sub^tenant's  crop  and  stock* 
iUg  Heill  be  restticted  to  the  sub-rent,  whatever  it 
xkiay  be* 

It  was  foutid,  in  a  case  Which  was  ttsfy  ddiber- 
Utely  decided,  that  k  bona  fldt  payment  will  b& 
effectual  to  the  sub- tenant,  when  made  after  the 
term  of  payment.  This  case  also  shows  thd  prifl- 
Ciple  which  will  regulate  the  decision  wbere  ttiesutN 
tacksman  has  not  been  acknowledged  by  the  hod** 
lord.  The  tenant,  in  the  case  referred  to,had  fottrt 
to  •subset  the  fltrm,  and  he  subset  it  to  detain 
sub-tenants,  who  fot  many  years  hkd  fmd  theil 
ttnts  to  the  principal  tacksman,  without  challenge 
ftbrd  the  landlord.  At  last  the  principal  tsiAjh 
fiiati,  after  receiving  the  term^s  rent  from  th^  stib- 
tenants,  failed  to  settle  for  that  term  with  the 
landlord,  who  applied  lor  a  sequestration  ^  the 
crop  and  stocking  of  the  sub-tenants,  in  payment 
ftf  the  principal  rent.  The  sub- tenants  refied  nrndi 
Ml  the  power  of  sub-setting,  granted  to  the  tenant, 
which  they  maintained  was  equivalent  to  a  con^ 
teyance  tof  the  landlord's  right  of  hypoth^,  ^ 
he  having  empowered  the  tenant  to  receive  the 
rents  dme  by  th^  suVtackaman^  eould  not  ,fae  al* 
lowed  to  insist  that  they  should  pay  their  rfeflts  % 
second  time  to  him.  The  Lord  Ordinary  founa 
the  landlord  entitied  to  demand  therratsfi^ 
the  sub-tacksman,  notwithstanding  their  havioft 


]piid  ImfM  fide  to  thie  prinbipi]  teomt.*  But  dkil 
judgment  was  altered  by  the  CbuH;  \  th%re  WM  t 
great  divefsitj  of  bpinbn  among  tbd  Judjgeii  It 
was  obBerviid  on  tfae  B^ch,  that  this  deoiiiM 
W8B  not  tb  be  vie^Ared  ab  determining  in  geneiid# 
Aat  wfaem  siibsMttng  ia  metdy  fH^  prokibitedt 
die  kndiord's  hypotlieb  can  be  excluded  hy  payv» 
Hiraitil  made  after  tlHs  legal  term  to  ike  pfihaipal 
leasee  t  for  here  \jlxt  qseeial  power  tb  subset,  VKkA 
the  Imig  aud  Ufaintetoupted  use  of  payment  by  thi 


*  The  tenns  of  the  judgment  were  these :  "  Vinp§  the  hetU 
**  tor's  real  right  ai|d  security  of  hypothec  for  his  {Principal  tac^-n 
**  ^ty  Ok*  rent^  w  Ichig  as  it  cohtiiiti^  hi  fbtte,  did  ekteim  id  airi 
'^  vffisot  the  whoh  ciop  and  0fr)dtit)|;,  upon  ^  itQd  ev^ry  pait  *f 
'^  the  land  let  by  him  i^  the  pripeipal  tack  thereof,  whethor 
^  such  crop  or  stocking  belonged  to  the  principal  tacksman  him^ 
**  ^,  i*  t6  the  d^i^dets  stnd  oth^  his  sub^ten^tii;  bsA  ^im 
^  neithef  eauMled  nnr  rMtrteted  in  its  elfect  by  the  pviilbi|feil' 
''  tacks  bearing  a  power  or  lioenoe  to  the  .tacksman  to  subset 
''  &e  said  la^ds :  Fincis  tW  it  was  not  necessary  for  preserving 
''  ^  sidd  )ietltd^^«  ll]^thec^  lilat  he  sh<yuld,  dtbetbefbre  or  a» 
*'  ter  the  terpi>  inteipel  the  defendfets  whom  hfe  hAd  not  aocepte) 
^'  of  as  hiB  tenant,  firom  paying  then:  sub-rents  to  the  prindpal 
^  tacksman,  under  whom  ihey  possessed ;  but  that  the  said  subr 
^^  \eiAx%  ifiitk  itttkihg  tmdi  paym^tl,  did  ft  at  the  bazftrd  ^ 
^  their  cio^  and  stoddtag,  being  stSl  afflicted  by  the  heritolr'B  Im^ 
"  cal  right  of  hypothec ;  in  case  the  principal  *  tacksman  shoulA 
^'  ml  \o  pay  Up  lo  him  the  whole  df  the  principal  tack-duty^ 
^*  Mr  ^tiSfldiif  oF  iRrHich  that  hypo^ec  wils  Uttll  Subsiilting  t  Ani 
^'  tl^tefere  findsj  thai  as  Uie  pursber  obtained  a  ieqnelstration  trf 
*^  the  wlidle  crop  and  stocking  on  the  lands  contained  in  the  prin<r 
*'  tSpkl  taA,  within  less  than  three  months  after  the  said  terra 
^'  if  HsitailhtiA  1^89,  when  the  principal  t^-duty  ih  ^ue8ltot| 
^'  ML  dne^  the  JnttomediAt^  paymfento  made  by  the  defender  tft 
die  principal  tacksman,  or  discharges  of  the  sub-rents,  granted 
by  faim  to^em,  could  be  no  bar  to  the  said  sequeistraiidn,  a44 
that  the  said  se^Hestra^cm  must  still  s^ibsist  cc^ordiDflf/* 
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sttb^tenant,  seemed '  to  have  considerable  weigbt 
with  some  of  the  Jinlges.* 

This  case,  therefore,  contains  the  whole  doctrine 
on  the  point;  the  Lord  Ordinary's  judgraeni  fixes 
the  rule  where  the  sub-tenant  has  not  been  ac-' 
knowljedged  by  the  landlord,  and  shows  us,  that 
payments  made  by  a  sub-tenant  in.  such  a  situa- 
tion, though  made  after  thie  term  of -payment,  ex- 
pose him  to  the  risk  of  being  obliged  to  pay  over 
again,  if  the  principal  tenant  should  fall  in  arrear  : 
While  the  judgment  of  the  Court  shows,  that  a 
power  of  sub-setting  contained  in  the  lease,  will 
be  held  equivalent  to  an  approbation  of  the  sub-, 
tenant  by  the  landlord ;  and  of  course  will  save 
the  sub-tenant  from  any  demand  of  repetition, 
where  his  payment  to  the  principal  tenant  has 
been  made  bona  ,fide,  and  after  the  regular  term 
of  payment  As  long  as  the  sub-tenant's  rent 
remains  unpaid,  the  landlord,  of  course,  may  se- 
questrate his  crop  as  well  as  the  principal  tenant's^ 
for  payment  of  the  rent 

Before  leaving  the  case,  where  the  sub-tenant 
has  been  approved  of  by  the  landlord,  it  may  be  re- 
marked, that  the  question  with  regard  to  the  ef- 
feet  of  the  hypothec,  where  there  is  partial  sub- 
lease, remains  as  yet  undecided.  Can  a  landlord, 
where  he  has  received  a  sub- tenant  in  a  paij  of 
the  farm,  demand  from  him  the  whole  of  the  priur 
dpal  rent ;  and  is  the  sub-tenant's  crop  exposed 
to  the  hypothec,  or  the  whole  of  the  principal 


•  Blane  v.  Moriwn,  Stfa  March  1785.    Mor.  p.  6299. 
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xeAt ;  or  mu%t  the  landlord  restrict  his  demand  to 
a  proportional  part  of  the  principal  rent,  corres* 
ponding  to  the  sub-tack  duty  payable  by  the  sub- 
tenant ?  With  reference .  ta  what  ought  to  be 
the  effect .  of  the  landlord's  consent,  and  to  the 
equity  of  the  case,  wfe  may  fairly  conclude,  that 
were  such  a  question  to  occur,  the  landlord's  claim 
and  the  extent  of  the  hypothec  would  be  limited 
to  the  suVrent/ 

2.  Where  the  sub-tenant  has  not  been  received 
hy  the  landlord,,  the  whole  com  and  stodcing  on 
the  sub-tenant's  possession  remains  hypothecated 
to  the  landlord,  for  the  rent  due  to  him  by  the 
principal  tenant.^ 


>***^-^ta^«-^M 


••p-^Axrt*- 


*  See  Bell's  Commentaries,  Vol.  JI.  p.  103,  3d  Edition,  where 
ft  different  opinion  is  indmftted.  Mr.  Bell  seems  to  think,  that  on 
strict  principle,  the  sub- tenant  cannot  oppose  the  landlord's  univer- 
cal  right,  and  that  all  to  which  a  sub-tenant,  in  such  circumstances, 
b  entitled,  is  an  assignation  to  the  landlord's  right,  so  as  to  enable 
him  to  operate  his  relief  against  the  principal  tenant,  or  other  sub« 
tenants. 

*•  Lord  Salton  v.  Club,  25th  Januar;f  1700.  Fount.  Mor.  p. 
18S1,  and  p.  6234.  In  this  case.  Lord  Salton  had  set  certain  lands 
to  Fraser,  part  of  which  he  subset  to  Club ;  and  Fraser  having  be- 
come bankrupt,  Salton  pursued  Club ;  and,  in  virtue  of  the  r^ht 
of  hypothec  over  the  lands  possessed  by  Cltib,  insisted  for  the  renta 
due  by  Fraser.  Club  resisted  the  demand,*  on  the  ground  that  he 
could  be  no  farther  liable  than  for  the  rent  payable  by  him  to 
Eraser.  The  landlord  on  the  other  hand  maintained,  that  he  was 
at  liberty  to  distress  any  part  f>f  the  land  set  to  Fraser  fbr  the 
whole  rent,  as  far  as  the  crop  will  go ;  and  he  has  no  concern  with 
the  amount  of  Club's  sub-rent  The  Court  "  found,  that  ft 
"  would  diminish  exceedingly  the  master's  privilege  of  hypothec, 
**  if  his  tenant  sub-setting  a  part,  he  had  only  access  to  compel 
the  sub-tenant  to  pay  no  more  than  his  tack-duty  amounted  to  ; 
but  found  the  haiU  fruits  growing  on  the  ground  subset  were 
imjngju)raU  to  him  for  the  rt  nt,  as  well  as  the  fhdts  and  goods 
on  the  rest  of  the  ground,  unless  he  had  accepted  him  as  sub* 
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Cattk  taken  in  ta  gnmi.^^Mx.  Bnkme 
to  ecmsider  it  iv  not  altogethor  n  letded  pointy 
iidietheir  the  eatile  pf  cithera  taken  in  by  a  tenant 
to  graze  are  subject  to  ike  kndlofd's  hypatkaa 
It  kat  been  long  ago  deoided»  bowever,  ihttt  the 
kypotbee  doea  not  extend  to  suck  cattle.^  Here 
ike  bindQord'a  preference  ia  confined  to  ike  gFaasn 
naill  due  by  the  ownera  of  the  cattle  for  their 
pasturage,  and  aecured  by  the  tenant's  right  el  re« 
tention.^ 

Hairing  tbna»  in  aome  degree^  expUined  tl|t 

Mure  of  die  hmdlord's  hypothec^  and  of  ihe  ri^^t 

•  of  retentian  which  he  enjoys,  we  have  next  to 

consider  the  landlord's  privil^e  with  reference  Un 

the  ease  where  the  aulgeet  of  the  hypothee  is  eiff- 

*  Brown  v«  Sir  X  Sinclair^  )9tb  Novqnber  1794*  Sdg^'s 
P^dnoni.  Mor.  p.  ^204.  Aod,  assuming  the  point  as  perfbctlj 
f^Ued«  in  it  later  case,  where  a  levant  hftd  taken  a  &nn,  consisit 
ing  of  fleveral  large  endoiures  laid  down  in  grast,  into  which  he 
leoeifed  the  cattk  of  otliera  to  graze,  instead  of  stoddng  the  Ann 
with  cattle  of  hia  own ;  the  Court  ^und  the  landlprd  entitled  t9 
f^qioTe  th^  tenant  on  his  failurei  to  prove  that  the  ralue  of  his  owi^ 
ypoperty  on  the  fium  was  8U$cient  to  oorer  the  rent.  Ron  M^je 
^.  Nabooy,  4tb  P^cenib^  1780.    Fac.  Col).     Mor.  p.  6214. 

In  the  neighhourhopd  of  large  towns,  where  the  practice  of  lettii^ 
f9ldoivra»for  the  express  purpooe  of  grazing  the  cattle  of  oth^  is 
^exf  cmnm^n,  it  is  {nrohahle  that  the  tenant  will  provide  againi^ 
•uoh  ^uestiopi,  by  stipulating  that  the  landlord  snail  he  satisfied 
with  9  cautioner  for  the  payment  of  his  rent  A  coqrse  which  wjll 
l)so  he  foUowed  where  grass  parka  are  let  to  a  tei^nt^  who  cuts  the 
l^raffa  and  mpie»  it  immediately  to  town  for  sale,  Jn  .the  latter 
fsse,  tlie  landlord  will  not  like)y  n^^uish  his  rigl>t  of  ]iypotheCj 
f  van  on  caution,  exo^t  to  the  f intent  of  iiUowiug  tibe  tenant  to  cu^ 
nadcarry  off  diegraiBs  fin:  9ale;  Sp  that,  iacon^petitiop  with  the  d^ 
)igime  of  creditors,  the  hypoih^  pver  tbf  gfj^ff  wiU  be  eff^Mi 
a€0J  Cmfnentaruis,  Vol.  II.  pu  IQh 

I  iSrsk.  Inst  B,  II.  tit  vi.  ^  69!. 


lied  off  the  faroii  eitber  by  tbe  priv«te  wt  of  tb^ 
piNlies,  or  by  l^al  diligence, 

I«  liPAer^  the  aulyect  is  carrMloffhy  the  prim 
vate  act  of  the  party. ^-W^te  the  iaadlord'i  right 
of  preferenoe  to  be  defeated,  the  inatioit  tibe  aub^ 
jeota  of  the  hypothec  were  removed  from  the  fwQa« 
the  right  itaelf  might  be  rmdered  in  a  great^meiM 
aure  nugatory.  Our  practice^  therefoi^  has  nol 
only  afforded  the  landlord  redTe9a  ia  aueh  oireumh 
atances  by  means  of  judioal  prooeedings,  (aa  wo 
haye  already  seen),  but  it  has  alao  permitted  him 
il  )u8  own  hand,  without  waiting  ftnr  the  author 
rity  of  a  judge,  to  bnng  haek  to  the  &rm  viafofh 
ii  the  crop  and  ato(A:ing,  where  they  have  beea 
earried  off  by  the  private  act  of  the  psirty.  At 
this  privilege  of  brevi  manu  recovery,  howevei* 
mif^t  be  attended  with  more  danger  than  advan«^ 
tage,  conld  it  be  resorted  to  at  any  time  after  the 
Yerooval  of  the  effieets ;  our  authoritiea  agree  that 
it  must  be  exeidaed  <if  recmti,  an  expression 
which  in  this  instance  has  been  construed  in  prac* 
lice  to  signify  within  24  hours  after  the  effects 
sought  to  be  recovered  have  been  carried  ofi;^  |f 
the  landlord  att^npt  to  avail  himself  of  this  pri« 


•  Ciichtoii  V.  die  earl  of  Qneensbeny,  lltk  Decemlier  1€fa. 
Stair,  Mor.  p.  e9M.  •  In  tkis  case  the  tenant  removed  »  floeie 
of  sheep  fixn^  theftnn  beibre  Whitsonday  widloat  paying  kia 
tent,  and  the  landlord,  dlr  reeenii  «n  the  ftrat  notice  ef  the  i«« 
moval,  and  within  S4  honn,  caused  Hbe  sheep  lo  be  driven  haek  Uf 
eiefiErm,  in  virtue  of  his  ^vil^  as  landlord.  The  tenant  pursued 
the  landlord  fbr  a  spuhie,  Imt  die  Court  sustained  his  deftnce^ 
^  fbr  they  considered  that  the  power  of  vetk^n,  without  recent 
^  reoofcry,  would  be  of  no  toe,  unless  !lie  inistcv  kept  a  wati^  iip4 
<*  on  hia  tenants^  which  were  impossible. 


» 


g04  THE  EFFECTS  Of  HYPOTftfiC  (^jCftftffiD  OFF. 

vilege  after  the  lapse  of  that  time,  he  will  expose 
himself  to  an  action  of  spulade.  Even  a  warrant 
of  the  Sheriff,  if  it  has  been  obtained  de  piano  on 
the  landlord's  application,  will  not  entitle  him  to 
carry  back  the  effects  to  the  farm,  if  they  have 
been  once  settled  on  the  grounds,  or  in  the  pos*, 
session  of  a  purchaser ;  nor  will  it  alter  the  case 
that  the  sale  has  been  collusive,  the  only  renoedy 
in  such  circumstances  being  by  a  regular  process 
before  the  Judge  Ordinary.  * 

2.  When  the  effects  are  carried  off  hy  legal 
diligence. — In  this  case  there  does  not  appear  to 
be  any  good  reason  for  allowing  the  landlord  to  in* 
terpose  de  recenti  and  via  facti  to  carry  ba(&  his 
goods.  There  is  not  the  same  privacy  as  in  the 
former  case,  the  removal  of  the  effects  cannot  be 
accomplished  so  expeditiously,  and  the  whole  pro- 
ceeding bears  the  character  of  a  judicial  act,  which 
a  party  ought  not  to  have  the  power  qf  overtura- 
kig  at  his  own.  hand  t  besides^  the  landlord  has 


»  Ersk.  Inst.  B.  II.  tit.  vi.  §  60.  Park  v.  Cockburn,  9tti  February 
1676.  IHtletm,  No.  329 ;  and  Stair.  Mor.  p.  6208.  Here  the  tenant 
liad  privately  carried  off 'during  the  night  a  flock  of  8heep>  which  he 
sold  to  his  brother-in-law  who  had  got  possession.  The  landlord, 
by  warrant  of  the  Sheriff^  without  process  or  citation,  seized  upon 
the  sheep  in  virtue  of  his  right  of  hypothec ;'  and  in. an  ^ctjon  of 
qpulzie,  at  the  instance  of  the  purchaser  against  th/e  landlord,  the 
Court  held  this  to  be  a  wrongous  intromission,  and  that  neither  the 
landlord  nor  .the  Sheriff,  without  citing  the  party,  "  could  war- 
^'  rantably  bring  back  the  goods  ex  iniervalh  except  it  had  been 
**  recently  after  the  removal  thereof,  but  that  the  buyer  was  liable 
''  asintromitter  for  the  year's  rent,  if  there  were  not  sufficient  goods 
**  beside."  it  was  adoHitted  by  the  pursuer,  that  the  landlord  might 
have  arrested  the  sheep,  where  they  were,  to  abide  the  reiult  of  a 
regfular  process. 


T' 
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liithself  to  blame  for  noi  interfering  dibito  iem^ 

pare.    When  this  question  occurred,  the  Judged 

were  at  first  inclined  to  adopt  the  case  of  Crich-^ 

ton  V.  the  earl  of  Queensberry*  as  a  precedent, 

and  to  siipport  the  landlord's  privilege;  hut  on  re* 

consideration,  ihey  se^m  to  have  been  satisfied  of 

the  difference  between  the  two  cases ;  and  it  waa 

found,  '^  that  after  the  property  waa  transferred 

by  a  regular  poinding,,  without  any  oppdsitibii 

then  nuide  by  the  heritor^  or  any  in  his  name^ 

^'  the  heritor,  or  his  factor,  could  not  viajhcti, 

*'  though  within  24  hours,  bring  back  the  goods.  ^ 

The  next  point  if  inquiry  relates  to  thedegree 

of  preference  to  which  the  landlord  is  entitled  uu-^ 

der  hih  right  of  hypothec,  in  competition  with 

other  attachments.    The  only  attachment  which> 

by  the  law  of  Scotland,  can  come  in  competition 

trith  the  landlord's  hypothec,  is  that  of  poinding, 

because  the  subject  pf  the  hypothec,  in  regard  to 

the  tenant,  being  moveiiblei  can  be  attached  by 

his  creditors  only  by  the  diligence  fitted  for  carry^ 

iDg  off  moveable  property;   though^  considered 


^  Supra,  p.  303. 

^  Cunie  V.  Cirawfordj  $5th  January  1745.  Falc.  t)eci  .  Mor. 
p.  6206.  'Kilk.  voce  Hypotkec^  No.  4.  The  difierenoe  betweea 
this  case  and  Crichton  s  was  observed  to  be.  that  in  the  latter  the 
property  was  not  transferred^  whertas,  in  this^  "  the  property  waH 
''  by  a  proper  diligence  transferred^  which  no  man  can  via  facti  xe^ 
"  verse."  See  also  Elchies  Hypotltec,  No.  12.  Lord  Eldiies  wai 
at  first  against  the  judgment^  but  altered  his  opinion^  ''  on  a  neW 
*'  considerarion^  that  even  a  proprietor  whose  goods  were  errone* 
*'  t)UL3ly  poinded  for  another  debt  could  not  bring  them  back  after 
'^  the  poinding  was  completed^  but  b^oved  to  sue."  £lchip' 
Notes^  p.  196. 
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M  it  relates  to,  ti»  landloid^  &e  crap  store 
tkidarly  mwf  be  icgacded  as  of  sn  heritsWa 
nature/ 

Foiling;  Ikomwetf  can  serer  deprive  tiiefimd^ 
lord  of  his  right  of  hypothec;  safar  as  that  rig^ufc 
goes,  he  is  prrfersUe  to  any  poinder;  audit  is 
only  98  to  old  Jimears  of  rent»  and  oilier  debtonot 
tBvexed  by  die  hypothec,  diat  the  diligenoe  of  the 
Jandloid  will  rank  pmri  passu  with  IflHit  of  otker 
erectors,  aocording  to  ^  eommoft  rules  of  fre» 


■  The  landlord's  right  of  hypothec  is  not  sf&cted  by  seqnestmion 
sgainsfthe  tenant  under  tSie  bonknipt  statixtes.  This  was  onoe  4e* 
cidcd,  (Bttchan  V.  Nisbet,  lOth  August  17S1 .  Mor.  f.  6879)  ;  aaft 
is  oqiressly  fixed  by  the  last  statute,  (M  Geo.  HI,  c  177^  f  ^)« 
which  '*  savea  the  landlord's  right  of  hypothec^  which  shaU  be  bd^ 
**  wise  hurt  or  impslred  by  any  thing  contsined  &i  lids  act"* 

l¥bei«anP8Moifisut|B0tGavBiedb9[Cheh|Fpotih^  aiedneatlSIt 
date  of  mercantile  sefuestration,  the  la&dlotd  is  entitled  to  pursar 
a  remoTing  under  the  Act  of  Sederunt  1750^^  and  to  «gect  the  teii« 
ant  or  the  trustee  fbr  his  crediton^  iiidesatiie  arrears  as  well  as  the 
liyiKidieeated  lenta  ase  iViIly  paid  n^  Nishet  and  ConipaBy'm. 
trustee,  petitioner,  lOth  Deconber  1809.  Fac  Coll.  Kor.  p.  159S8. 
In  this  case,  the  trustee  wished  to  retain  the  lease  fbr  behoof  of  th* 
trediton ;  and  m  an  aetion  of  ivaionag  at  dte  landlord's  instanoey 
upottibe  Act  of  Sederunt  173<^  the  trustee  «Slred  payment  of  the 
fbll  rent  due  since  the  oominencement  of  his  management ;  but  aa 
to  the  fbrmer  arrears^  t»  coyer  which  there  were  no  hypothecated 
effects,  he  oflfered  only  a  dividend.  Ilie  Court  found  uQanimousty 
that  the  landlord  was  entitled  to  decree  of  remoTing,  unlefls  €bt 
arreaiv  were  paiH  in  ftdl,  all  assignees,  whether  Toluntary^  or  legal, 
lieing  bound'  ta  fblfil  the  cedent's  obligation^.  The  landlord  has 
t&us,  under  tiie  bankrupt  statute,  a  direct  exception  made  in  fin 
>our  of  his  right  of  hypoUiee;  and  when  the  creditors  wish  to  con* 
ISsue  in  possessioii  of  the  lease,  this  action  of  removing  givea  tlie 
landlord  an  indireet,  but  an  efl&ctual  security  for  payment  of  thpae 
arrears  for  which,  under  his  hypothec^  he  would  have  no  pse&r- 
tiiee  oter  the  other  ereditors. 


wrm  into  namoakrrn  noenas,  %e.    jm 

^  BjBt  the  Umdlord'fl  ligbt  of  Bypothee 
^Idt  to  tilt  Cnwn'B  ptiefi^able  daim  for  tsKes  or 
peoaiiieB  due  by  die  tenwt  This  preference  is 
Ihaaded  upon  the  English  ftatates  regnrding  the 
pnerogative  proeess  ^  the  Cxoim,  yhich  sreie  ex^ 
tmdM  to  Seothmd  aft  the  vanam  tii  the  kingdoms. 

The  Aot  S8  of  Henry  VIIL  c.  09;  which  is  the  lead* 
img  one,  makes  tlie  Crown  preferable  in  every  ease 
vbere  the  ereditor  has  not  obtained^iMJ^iM^n^  he- 
ftve  the  Cfiowtt's  suit  has  commeBced.^  And  by 
tiM  articles  of  Umoa  it  is  provided,  that  the  ea- 
waEageHients,  protections,  and  restraints  on  trade, 
and  the  laws  of  the  customs  and  excise,  shall  be 
the  same  in  hoth  countries :''  that  the  Scottish 
Court  of  Exdhequer  diall  be  established  upon  the 
aaodel  oiP  the  Engludi  Court  of  Exchequer:  And 
Ae  fith  iof  Queen  Aniie,  which  establishes  that 
Ccuit,  enacts,  **  That  the  bodies,  as  well  as  the 
*^  lands  and  tenements,  debts,  credits,  specialties* 
^  goodif,  chatties,  and  peEsonsl  estates,  of  all  debt» 
*^  on,  or  aeccmntaists  to  the  crown,  or  their  debtors 
^*  in  Scotland,  should  be  UaUe  by  extent,  inqui^ 
^  Ation,  and  seiaures,  or  by  any  other  procesie!, 


»  Sir  F.IULtheiaird  «.  Scott,  USUI  June  178S.    Mor.  p,  SSM. 

^  Act  33  Hegury  VIIL  c  39,  §  74,  "  That  if  any  mit  beoom- 
^  menced  or  taken,  or  any  prooeiis  be  hereafter  awarded  for  the 
^  King,  for  leoofvery  of  any  of  the  Xing^'ailebtB ;  diat  <iie  taiao 
^  W9k  and  prooeM  BhaU  be  psefened  before  any  other  person  or 
''  persons,^  and  that  the  King  shall  have  first  execution  against  any 
"  defendants,  of  and  for  his  said  effects,  before  any  other  person; 
'^  aaalao,  t)iat  llhe  said ahould  be  taken  and  commenced,  or  priH, 
'^cen  awarded  at  the  suit  of  the  King,  before  judgment  g;iyen 
^  for  the  said  person  or  persons/* 

!  Artidei  of  Unhn^  6,  IS,  IS. 
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''  ways,  or  medns/to  tbe  payment  of  the  said  deli6^ 
''  duties,  and  revenues  to  the  Crown,  in  such,  ^xr 
^'  in  the  same  manner  and  form  as  is  used  in  &e 
'*  Court  of  Exchequer  in  England  in  like  casetrJ^ 
There  is  an  exception  in  favour  of  heritable  es- 
tates, in  these  words  t  *'  Provided,  nevertheless^ 
**  that  no  debt  o^  duty,  {t6m  any  the  debtors  0r 
*'  accountants  to  the  Crown  in  Scbdsnd,  shall  a£^ 
'^  feet  or  subject  any  real  estate  in  Scotland,  of 
**  any  such  debtors  or  accountants,  to  the  payment 
"  or  satisfaction  of  any  such  debt  or  duty,  fiirtha 
*^  or  otherwise,'  or  ih  any  other  manner  or  fonp^ 
^' than  such  real  estate  may  or  Ought  to  be  ,sub-« 
'^  ject  and  £aUe  by  tihie  laws  of  Scotland.''* 

These  enactments,  ft  has  been  found,  give. a 
{)reference  to  the  Crown  in  a  cotnpetition  witSi  tbe 
landlord  under  his  right  of  hypothec.  In  the  first 
case  upon  tbs  point,  a  collector  of  excise  had  ob^ 
tained  a  decree  against  a  tenant  for  payment  of 
certain  excise  duties,  but  no  farther  steps  had 
been  taken  until  the  landlord  used  sequestration; 
and  had  obtained  warrant  to  sell  the  tenant's  ef-^ 
fects  in  payment  of  the  hypothecated  rents.  The 
collector  of  excise  then  appeared,  and,  by  a  pro- 
test, prohibited  the  landlord,  and  all  others,  from 
interfering  until  the  debt  to  the  Crown  should  be 
paid.  It  appeared,  that  in  England  the  Crown 
is  preferred  to  the  landlord,  unless  the  landlord 
has  by  a  legal  diligence  appropriated  the  tenant^ii 
efiPect^ :  But  in  Scotland  the  right  of  hypothec 
iff  preferable  to  the  diligence  of  the  law,  and  ex^ 


•  «  Queea  Anne^  c.  26^  §  7  and  8.^ 


VftPR  THE  PREROGATIVE  PROCESS^  &c.      g^g 

leftades  it :  Hence  it  seemed  to  fellow,  that  as  the 
.completed  diligence  of  the  English  law  gives  the 
-landlord  in  England  a  preference  over  the  Crown» 
so  in  Scotland  a  right  which  was  p^-eferable  to  the 
$MH?Qpleted  diligence  lof  the  Scots  law,  ought  to  ex^ 
dude  the  prerc^ative  process  of  the  Crown ;  and^ 
accordingly,  the  Court  of  Session,  proceeding  chiefly 
on  the  principle,  that,  in  tl)e  application  gf  these 
esactments,  the  laws  of  the  two  countries  ought 
to  he  assimilated  as  much  as  ppssible,  found^ 
Thj^t  the  landlord's  right  of  hjrpothec  over  the 
f  crop  and  stocking  of  his  tenant  cannot  be  de- 
feated by  the  prerogative  process  of  the  Crown^ 
[^  in  virtue  of  the  stat.  S3  of  Heqry  VJII.,  as  ex- 
f '  tended  to  Scotland  by  the  articles  of  Union, 
**  iand  the  Act  of  Parliament  the  6th  of  Queein 
V  Anne."*  But  this  judgment  was  reversed  iin 
the  House  of  Lords ;  and  the  decision  there  han 
since  been  followed,^ 


€€ 


€€ 


€i 
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*  OgilTy  V.  "Wlngate^  S9th  June  1791.  Fac  Coll.  Mor.  p.  7884. 
House  of  Lords^  i3th  June  1792.  It  was  '^  Ordered,  that  the  in« 
"  terlocutors  complained  of^  in  so  far  as  they  declare  generally  that 
f*  the  landlord's  right  of  hypothec  over  the  crop  and  stocking 
^*  cannot  be  defeated  by  the  prerogative  process  of  the  Crown,  iit 
'' Tirtue  of  the  statute  33  Henry  VIII.'  a£  extended  to  Scotland  by 
^f  \he  Articles  of  Union,  and  the  Act  of  Parliament  of  Queen  Anne» 
'' lie  reversed :  But  that  in  respect  the  King^s  title  does  not  suf^ 
^*  'fidently  appear  in  the  process,  the  cause  be  remitted  back  to  the 
^'  Court  of  Session,  to  inquire  more  particularly  into  the  process, 
f  and  the  conduct  thereof,  whereby  the  eflfecU  in  question  are  sup* 
**  posed  to  have  been  subjected  to  the  king's  title.'' 

^  Factor  on  Leslie's  estete  v.  Tweedie,  3d  December  1 793.  Fac. 
ColL  Mdi^.  p.  7889.  The  Lord  Ordinary  found,  that  the  Crown's 
^iteference  did  not  infringe  on  the  right  of  hypothec,  as  established 
|yy  the  laws  of  Scotland  before  the  Union ;  but  the  Court  altered 
^t  interlocQ^tor.    According  to  the  report  of  the  case, ''  Sevend  dC 
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Sucli  htTe  been  the  AmmaOB  nmd  the 
iBg  OB  this  tulQect    The  distiactioii  betwBAft  th« 


€< 


ike  Jud^  oonideced  the  qneslum  av  decided  bj  ihe  Jndgnwnt 
''  of  the  House  of  Peen,  in  the  case  ofOgdrj;  but,  at  ibe  iaia» 
''  tfane,  expreised  regret  at  diat  dedsM,  aa  tkef  atffi  tiiOQ^  Ait 
**  the  bmdload's  hypothec,  m  a  vwl  right,  ivw  aared  Awn  tlw  ftm 
"'  rogative  praoeas  of  the  Crown.  On  the  other  hand,  it  waa  Qb« 
''  aerred,  that,  by  the  express  worda  of  the  6th  of  Q.  Anne,  real 
'^  eitates  only  were  saTed  from  the  Crown's  pvefoeneOy  and  declared 
«'  oHadiabk,  in  wr  other  form  dan  aceofdiag  to  the  mliB  of  A» 
''  Sootdi  law:  that  a  mistake  had  arisen,  by  eonfbunding  a  roal 
"  right  in  die  landlord  widi  a  real  estate  in  the  debtor,  the  latter 
^  whkh  alone  came  within  the  reaervatiott  of  the  atatnte;  and  diat^ 
^'  ooneeqnciitly,  dtboogh  the  hadkrd'a  hypothee  lai^  teaieil 
**  right  to  hfan,  yet  the  aubject  oyer  whidi  it  extended  waa  pop* 
*'  aonal,  and  aa  auch  liable  to  the  prefbrenoe  of  the  Crown.'* 

On  the  asaiunption  diat  the  Crown's  preference,  in  oompettlioift 
widi  the  laadltard's  right  of  hypothec,  is  fbUy  established  by  tM 
statutes  referred  to,  and  by  the  judgment  of  the  House  of  Loid^ 
in  OgilTy  v.  Wingate,  two  more  recent  decisions,  the  one  in  the 
t)ourt  of  Session,  and  die  other  in  Bxehequer,  hare  fixed,  that,  m 
constraing  these  Btstutes,  the  term  ^^Judgnienf  sigaifles  a  flaBi 
order  of  execution,  which  requires  no  ikrther  interposition  of  m 
Judge.  I|i  the  first  of  these  oases,  two  tenants  having  fidlen  in 
orrear  of  rent,  thekndlerd  applied  to  the  Sheriff  te  aaqnestratian; 
warrant  of  sequestration  was  issued  1 6th  February,  and  the  efiS»ta. 
were  inventoried  and  sequestrated  on  the  90ih  of  that  montL  Ok 
the  STdi  the  sequestration  was  reported,  and  a  warrant  issued  to  selL 
On  the  Sd  of  March  aa  information  on  the  part  of  the  Crown  waa 
exhibited- against  the  tenants  as  unlawfVd  distillers^  and  a  fine  of 
£140  wttfi  impoaed.  On  the  10th  Mardi,  the  warrant  to  sell  no4 
yet  being  exeeutet^  the  officers  of  the  Crown  proceeded  to  Isvyr 
their  fine  upon  the  efifects  ci  die  tenants,  and  were  stopt  by  a  soa- 
pension  from  the  Court  of  Session,  till  the  point  of  the  Crown's 
preference  should  be  tried.  Two  questions  arose,  I.  Whether  the 
right  of  the  landlord,  with  the  prooeedinga  ia  the  aequeatratioi^ 
did  not  amount  to  a  pledge  made  real  by  possession?  And9L 
Whether  at  least  the  warrant  to  sequestrate,  and  the  waxnmt  to 
sell,  did  not  amount  to  a  Judgment  in  the  frdl  sense  of  the  Eng^isll 
law?  Opinions  of  English  lawyers  were  taken  on  the  point;  and 
to  prove  the  course  of  proceeding  in  sequestration  fiar  rents^  reporta 
were  ofdcred  firom  the  Sheriff-olerks.    It  iqppeared  firam  these  !•• 


««il  efbte  ki  AelnA>r4,  «&d  in  the  tenmt,  is, 
yerbiqi%  wA  r&j  tmiidaictory ;  and  certainly;  it 
ffenudaa  to  ht  ^xpluned,  bow  it  should  faaf^n^ 
Hut  proesedings  in  England  should  gir^  tho 
£i^sh  landlord  a  prefferenoe  to  the  Crown,  while 
m  Scots  law  right,  possessed  of  powers,  equal  at 
least  to  those  possessed  by  the  English  prooeed- 
ixigs,  4oe8  not  produce  a  similar  effect. 


jgoxtB,  t^t  altlunigb,  fffevxNis  to  libe 'waniuU  Ibr  Ba^ 
j^tion  is  made  as  to  the  amount  of  the  claim  to  be  provided  fin; 
4UBd  the  sum  limited  fbr  which  the  jequestratov  js  toaeil,  the  proper 
.•acertunment  of  the  kndlord'a  claim  is  upon  reporting  the  sale^ 
when  die  landlord  makes  up  an  account  of  his  daim,  and  on  duo 
investigation  a  warrant  is  granted  &r  payment.    The  Court  pKN 
needed  upon  the  great  ruling  principle  which  had  r^;slated  dio 
judgment  of  reversal  in  Wingate's  case;  and  recurring  to  die de« 
tennination  -of  the  case  in  Farkei^  (the  King  versus  Cotton)  as 
establishing  that  till  sale  of  the  effects^  the  extent  of  the  Crown 
does  not  come  top  late^  they  found  the  Crown  in  this^aise  prefer^ 
able;  that  the  proceedings  were  not  to  be  held  on  the  one  hand  as 
^uivalent  to  a  pledge  with  possession^  but  only  as  equivalent 
to  the  mere  eustodia  iegis,  which  in  England  does,  not  divest; 
an4»  in  the  other>  that  the  warrant  to  sell  was  merely  inters 
locutary^  not  final ;  and  that  in  the  sense  of  the  term  judgment 
VOL  this  question,  nothing  is  equivalent  to  it  but  a  final  ardor  of  eXf> 
ecution,  which  requires  no  fiurther  application  or  interference  of  a 
Court    Eobertson  v.  Jardine,  6th  July  1S08.    Fac  ColL    Moe. 
p.  7801. 

'  In  the  other  case,  the  landlord,  afker  sequestration  foe  the  rent,  had 
^obtained  warrant  to  seU,  and  the  goods  had  been. actually  soldj  but. 
the  sale  had  not  been  reported*  Six  months  after  the  time 
4d  the  sale,  a  writ  of  jextent  was  issued  for  taxes,  on  which  the 
Sheriff  extended  the  sum  in  the  sequestrator's  hands.  A  sdrijaeiaf 
was  then  issued  for  recovering  this  sum,  to  which  a  plea  was  en- 
tered on  the  ground  of  the  sequestration;  and  on  a  demuner  fbr 
the  Crowjiy  the  case  was  argued,  whether  the  Crown  or  the  land- 
loid  had  a  preference.  The  Court  of  Exchequer  held  the  Crown 
preferable^  as  the  process  of  die  landlofd  had  not  been  <(ompIeted. 
Ihie  King  v.  Johnston^  89th  June  1809^  in  Excheqwr. 
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But  it  ici  unneoesfuiry  to  say  more  on  a  point 
yrhich  the  docisiop  of  the  Hou9^  of  Loids  hay 
settled ;  $nd  it  may  now  be  taken  ^  i^  rule,  that 
the  prerogative  process  of  the  Crown  excludes  the 
landlord's  right  pf  hypothec.^ 


*  It  is  proper  bore  to  take  notice  of  the  preferenee  enjoyed 
by  fiorm-servants  for  the  last  term's  Wageb^  in  'competition  eved 
with  the  landlord's  right  of  hypothec;  a  question  which  has  been 
solemnly  settled  by  a  recent  decision  of  the  First  Division  of  the 
Courts  upon  principles  which  are  liidy  to  be  the  role  of  ad  future 
decisions  upon  the  point  .        •     /       :    . 

'  In  the 'first  case  in  which  the  preference  of  firm-serrants  came 
to  be  considered^  the'  landlord  was  not  concerned.  The  Court  oi>' 
dered  the  foUowing  state  of  the  question  to  be  recorded  in  the  books 
of  Sederunt  as  a  precedent :  '*  In  a  competition  between  the  arrest-^ 
*'  ing  creditors  of  a  bankrupt  tenant^  upon  the  price  of  his  effects, 
'^  which  had  been  sdld  by  authority  of  the  Sherifi;  a  question 
'^  having  occurred,  how  far  the  wages  due  to  the  farm-servants  of 
*'  a  bankrupt  tenant,  fbr  the  term  current  at  the  bankruptcy,  were 
^'  to  be  considered'  as  privileged  debts,  and  preferable  to  arrest- 
*'  ments,  the  Lords,  before  answer,  ordained  an  inquiry  to  be  made 
*'  into  ihe  practioe  tff  the  Sherifl^  of  the  diflbrent  counties  «t 
'*  Scotland  as  to  that  point ;  atd  reix>rts  having  been  accordingly 
''  received,  of  said  practice  from  the  Sherifisf  of  Edinburgh,  East^ 
**  Lothian,  Perth,  Ayr,  Aberdeen,  Lanark,  Roxburgh*,  Renfrew, 
*'  Dumbarton,  Dumfries,  Selkirk,  Ross, 'and  Kindardine,  the  Lords 
yesterday  proce^ed  to  take  the  same'  into  consideration,  and 
thereafter  pronounced  an  into'locutor,  finding  tfabt  the  wages  due 
to  the  servants  of  a  bankrupt  tenant,  that  is,  to  the  servants  kept 
for  the  purposes  of  the  farm,  are  privilieged  debts  on  the  price  of 
*^  the  bankrupt's  effects,  and  are  preferable  to  arresters."  Mdvil 
V.  Barclay,  23d  January  1779.    Fkc.  Cdl.    Mbr.  p.'11853. 

In'thle  next  case,  the  factor  on  die  sequestrated  estate  of  an 
agriculchral  tenaiit,  who  was  also  a  carpenter,  and  employed 
workmen  in  that  capacity,  applied  for  the  instructions  of  the  Courb 
in  the  division  of  the  bankrupt's  fhtids  between  his  agricultu- 
ral and  mechanical  servants;'  and,  in  particular,  the  factor  wished 
to' be  advised,  whether  the  mechanical  servants  had  not  a  prefer^ 
e^oe  over  the  materials  of  the  handicraft,  similar  to  that  en-v^ 
joyed  by  the  fiurm^servfltnt$.'    The  case  was  •  remitted  to  the  Ldi4 
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'  ^n  doBing  the  important  subject  of  the  land-- 
lord's  hypothec,  it  may  be  right  to  bring  under 


Ordinary^  wlio  fimnd,  that  '^f  on  the  proceeds  of  the  stocking^ 
the  landlotd  was  preftraMe,  Imo  loco;  ithe  Ubouring  aeryants; 
9do  locot  to  the  extent  of  half-year's  wages ;  biit  the  serrants, 
the  artixansy  weie  only  to  he  ranked  aa  common  creditors."  Hit 
Court  adhered  to  this  interlocutorl  Bat  it  appean,  that  in  tliis  case^ 
which  is  very  imperftctly  repteted^  there  were  eiiOugh  of  ftmds 
both  for  the  landlord  and  the  farmnservants^  so  that  there  was  not 
room  for  any  question  as  to  whidi  should  ht  preferred;  and^  in  fiict^ 
the  landlord  was  nd  party  to  the  case.  White  v.  Christie^  31st 
;January  1781.    Fac.  ColL    Mw.  p.  1185S; 

'  In  Lockart  v.  Ftttefton^  lith  November  1804.  Fac.  Coil  Mor* 
App.  poee  privUeged  debt.  No.  %  it  Was  merely  found/ that,  in  4 
question  with  an  ordinary  creditor,  fiom-servants  hired  from  da^ 
C6  day^  reapers  fbr  example,  have  the  saine  preference  which  sery- 
aiits  hired  i>y  the  year-or  half  year  enjoy. 

Hitherto  po  case  appears  to  have  been  decided  in  the  Court  of 
Session,  in  which  the  landlord,  under  the  right  of  hypothec,  an4 
the  fiurm^servants  of  the  tenant,  under  their  privilege,  came  int6 
Gompedtion.  But  in  the  year  1818  the  point  Was  considered  inci« 
dentally,  although  the  case  Was  attended  with  specialties  which  pre^ 
"rent  its  being  quoted  as  a  decisitfn  upon  the  general  question ;  anfl 
it  is  of  importance,  chiefly  as  having  given  an  opportunity  to  the 
LiOid  Ordinary  in  the  case,  and  the  Judges  in  the  Second  Division 
of  the  Court,  to  express  ai)  opinion  in  fiivour  of  the 'farm-servants' 
clairo.  In  the'  case  referred  to,'  the  late  Lord  Reston  issued  the  foI« 
lowing  mth  :^"  The  Lord  Ordinary  does  not  ktiov(  that  the  gene^ 
f^  ral  question,  whether  farm-servants  for  their' wsges. fbr  ihe  cur- 
''  rent  half-year,  have  a  preferable  claim  even  to  the  landlord,  tiaa 
f  been  ftdly  considered ;  the  case^  White  v.  Christie^  3 1st  January 
^'  1781,  is  considered  by  Hutchison,  Vol.  ILp.  178,  and  Bell^  (CbnrC. 
f '  mentaries)  p.  310,  as  merely  establishing  that  artisans  b*^c  not  the 
if  Bame'privil^;es  With  &rm-servants  among  the  creditors  of  their 
master!;  and- aldiough  the  Lord  Ordinary  in  that  ease  had  fyaxA 
the  landlord  prefbrable  to  the  i&rm-servants,  it  Would  not  api)ea^ 
that  his  findifig  was  necesssj^y  fbr  the  decision  of  that  case,  and 
was  fhlly  consideried  by  the  Court  On  principle,  the  Lord  Ordi)» 
nary  thinks  the^servant's  right  ought  to  be  jweferred.  If  a  ImaA^ 
lord  became  bankrupt  with  a  farm  in  his  natural  possessicm,  tbb 
^'  &rm<f  servants  would  be  prefendile  to*  his  q^ditomfor  the  cunef^^ 


» 
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tile  teadof I  wm  tke  ModwlMi  to  ^AUk  9ve 
tam«ome. 


'^  lutf-yMi'fl  rent  )(OTrilMluidQoid%1^7poChwkfiNiKM«i  A« 
^'  aid  itete  cf  iMiMn  niim  the  oop  aliA  moAiag  wete  idMOy  Iv  ; 
*'  aaA  Wlh  bdng  jwdmd  effieieni  by  the  kteiw  of  tii*  lorvwt^ 
^  tibdr  fKfrNBw  tMiiit  t*  ftMow  on  "iie  mum  priMifk.  Titt 
«'LmdOidiBtf9rirtqMitly4eeid0AiMi4ii«)y»  iriioi  Stoiffde^ 
^*p«leofBenm3c»hin;  l^epvcMaljttdfflieill,  limiepir»  kilMiiU 
'^  ed  eii  Uk  flpeeid  ekcunstMioei  «f  tbfl  cMe.*'  TW  Jvdkn  in  Oi* 
Stoond  DiindoD,  ■!  adming  a  pctiliai  and  anairen  in  Ait  cm^  an 
wd  to  liaveooDciixted  in  opinion  with  Laid  Rcttonon  thefencnl 
^oeBtion;  but  di^  cue  waa  decided  <m  the  fpeGudtiea  fcfined  In  in 
ihelxwd  Oidinary'i«Mite.  Cvoabie  ir.  BdO,  Jane  IBIS^  in<  re|N>ri* 
j«<i.    LoidRciton'a^ig^einUbefbiindin  the  piinted  n^cnitttlK 


Since  Ae  caie  of  Cniabie  9.  BeU  another  cue  haa  oeconed,  in 
which  the  Court  had  an  opportunity  of  deciding  tiie  general  qnea- 
tion.  In  that  caie  a  ftrm-iemnt  was  engiged  ibr  a  year  ften  the 
tenn  of  Martininaa;  hie  wagea  were  to  he  £10  per  amoMm,  In  the 
inenlSk  of  August  ftUowing,  the  tenaat'a  crop  and  stocking  were  aoUT 
1^  Ae  Undlovdy  but  the  prooeeda  of  the  sale  did  not  cover  the 
hypodiecated  rents.  The  servant  presented  a  petition  to  the 
Sheriff  of  the  county  of  Perth,  craving  that  tfie  landlord  night  be 
4irdttiied  to  {lay  him  his  current  year's  wiq^es  of  £10.  The  Shenff- 
aubatitatf>  proeeeding  on  the  opinions  expressed  in  Che  lasfr^mentieii- 
ed<aae4xf  Crosbie  «.  Bell,  and  contrary  to  the  fonaoer  practice  of 
die  county^  deeorned  in  &vour  of  the  servant;  but  the  SherilMei- 
fnte  altered  the  interlocutor,  and  found  ibr  the  landlo^.  Hk 
aervant  iqppeeled  to  the  Circuit  Court,  and  Lord  Gillies,  who  heaid 
the  eanae  at  Perth,  waa  inclined  to  reverse  the  Sheriff's  judgment ; 
but  u  it  appeared  that  the  laractice  varied  in  diffisrent  countiea,  Im 
Lordahip  thought  it  proper  to  certiiy  the  case  to  the  Court  of  Seff* 
wm,  in  order  that  the  point  migjit  be  aettled by  aaolemn  ded- 
nion.  The  ease  was  accordingly  reported  by  Lord  Gilliea  to  the 
First  IMvisioB  of  the  Court;  and  after  fall  argument  by  the  Coun- 
fld  te  both  parties,  the  Judges  delivered  opimotts  unaninwoaly  ia 
iivour  of  the  servant's  daim.  *  Lord  Hermmmd  oonaidend  the 
question  an  important  one  to  landlords,  but  had  never  my  donbt 
iqpon  it.  The  crop  is  created  by  the  kbonr  of  die  servants;  and  if 
e^had  left  the  fiurm,  there  oonld  have  hem  nothing  ftr  theland- 
llid»     The  ftind  beiiig  oenatitutad  by  their  akili  and  acnion« 
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J.  Tke  kndkfd's  right  of  bypoibee  atenda^ 
1«  Over  tbe  crop :  8.  Over  the  stoeking  on 


di^aM«iitiid«d«»apreAreliet(n^hibrtlitirWagefc    The 
jrale  «pflie»toUMelMMaiidotlier  ardtMUif  attof  whom  awoititM 
ft»v«lain  lke«yiii#.«MHi»/ae/«iiiiiBtil  they  he  peidforthe  Itbenr  thef 
Iteve  bestow^  uped  it.    In  the  case  <mP  Melvil  «r.  Burcky^  ftr»HMis» 
tttiCs  were  fiMiad  prdfanhle  to  erdiaeiy  creditors  upon  the  proeeedb 
«f  the  crei^aadfllodDDg.    The  cue  of  Whke  v.  Chrietie  ugf}ia§ 
malj  t»  mfffheniriJ  ecrvmtB>  and  theiiB  ^peers  to  have  been  a  miI^ 
Adency  ctf  Aiiida  fo  the  landkcd  and  the  fWrm-iervanti;  a^ 
#f  Craabie  v.  BeU  appears  to  differ  frola  the  present  only  in  thia^ 
that  the  porsaer  herded  the  cattle,  and  did  not  enter  to  his  seirvioa 
mtil  after  the  aefoeatration  had  been  awarded :    But  thia  di£^ 
«ttoe  I* not  materiaL    It  is  said,  however,  thai  the  hypothec  isa  real 
i^fkt ;  aoit  is—but  itiU  it  must  yield  to  that  which  is  necessary  to 
tta  rtrj  existeBce.    Lord  Btdnmio  concurred  in  opinion  with  Lord 
Hermand.     While  hia  Laidahip  was  Sheriff  of  Fife,  it  had  bee» 
his  practice  fa  prefer  the  finn-servants.    Lord  Sueeoth  waa  alia 
«f  the  same  opinion.    He  believed  that,  in  the  minority  of  the  Sia- 
vHP-covrti^  the  practice  was  in  fkTour  of  the  servants.     The  prin* 
dple  aeemad  to  be^  that  the  rent  is  produced  by  the  crop,  and  tha 
crop  by  the  labour  of  the  servants;  and  it  is  no  answer  to  say,  that^ 
upon  this  princ^^  the  carpenter  and  the  smith  who  made  the 
plou|^  ouglit  alao  to  be  preferred,  fte  the  difference  lies  in  thii^ 
that  their  labour  does  not,  like  that  of  the  fbnn-servanta,  produce 
the  crop  direetfy.    If  the  &rm*8ervant8  were  not  pretered,  the 
landlord  would  be  better  off  than  he  would  be  were  the  lands  in 
hie  own  natural  posscusJon,  for  then  the  servants  would  be  prefer* 
able  to  every  one.     Besides,  it  is  for  the  landlord's  interest  that 
the  preference  Aould  be  allowed,  otherwise  the  servanta  wMdd  de- 
sert tha  &rm  the  moment  the  tenant  became  embaxrasaed.    Hia 
Lordahip  took  tha  aame  view  that  Lord  Hermand  did  of  the  csaea 
i«fened  to.    Lord  BaigHfy  thou^^t  the  preference  of  the  servants 
could  be  supported  on  a  variety  of  principles.    Originally,  the  crop 
as  well  aa  the  aoil  was  actually  the  landlord^  ^^om  which  it  ffd* 
lowed  that  the  servanta  of  the  tenant  were  then  the  servanta  of  tha 
landkad,  wbo«  in  the  event  of  a  ahortooming,  must  have  paid  them 
their  wi^gesL    Now,  although  this  atate  of  matters  be  changed,  his 
l4idahip  saw  no  reaaen  for  nUking  any  alterMaon  on  the  sec* 
Witi'  lif^ta.    It  was  never  doubted  that  even  after  sequestmtte 
ihe  tenant  night  kwfldly  take  tha  sequestrated  com  ftr  iMinf 
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tile  fann:   and   S.  The  tenanfs  famiture 
seems  to  be  attachaUe  by  the  landlord,  so 


the  hones,  md  the  sequestrated  ras»k  for  the  maistenance  of  his 
fam-serrants:    If  the  Undlord  caimot  otject  to  these  bttrdens 
bemg  laid  on  him,  upon  what  ground  can  he  reftiae  to  pay  the 
■etyants  their  money  wages,  which  are  aa  much  due  to  them  as  theff 
victuals;  in  maoy  places,  indeed,  there  are  no  money  wages,  and 
Ibe  servants  are  paid  whdly  tn  kind.    Farther,  if  the  tenaat  n^- 
ieels  to  cuhivate  the  fkrro,  hoth  he  and  the  fimu-servants  may  he 
compelled  todo  so  l>y  ^e  Judge  Ordinary,  on  an  aj^lication  at  the 
landOiofd's  instance.     But  it  would  be  strange  indeed,  were  the 
landlord  to  have  this  power  of  compulsion  over  persons  for  whose 
kbour  he  was  not  bound  to  pay,  though  the  whole  of  it  went  fhr 
his  benefit.    As  to  the  expediency  of  the  preference  there  can  be 
no  doubt.    Ijord  President  Jffop^  agreed  with  Lord  Balgray,  that 
Ibe  senrant's  preference  was  supported  by  various  principles.    Their 
•RTvioes  are  in  rem  versam  of  the  landlord ;  for  the  tenant  manages 
She  crop  for  the  landlord's  behoof,  and  can  be  oompelled  to  do  so! 
•The  servant's  prefesence  is  acknowledge  on  all  hands,  so  &r  as  it 
eperates  against  the  tenant  and  his  creditors ;  but  it  openteB  also 
against  the  landlord,  because,  by  the  servant's  labour,  the  crop  if 
created.     All  privileged  debts  rest  upon  the  principle  that  the  la- 
hour  of  the  privileged  creditor  is  in  rem  verjam  of  the  parties 
postponed,  except  perhaps  the  wages  of  menial  servants  and  fiane^ 
nd  expenses,  which  seem  rather  to  rest  on  views  of  expediency. 
Even  the  preference  given  to  physicians'  f^  rests  upon  this  prin« 
ciple;  for  it  must  in  general  be  advantageous  to  the  creditors  to 
iceep  their  debtor  alive.     Ncme  of  the  reported  cases  regarding  the 
ipreference  of  farm-servants  appear  to  have  been  well  decided;  or, 
at  least,  the  judgments  have  been  too  looseiy  expressed.     Mdvil  v. 
BfiSrclay  goes  too  far.     The  €ourt  there  found  the  servants  privi- 
leged **  on  the  price  of  the  tenants  ejfects*'      But  it  is  dear  that 
they  can  be  preferred  only  on  the  produce  of  the  farm.    White  v, 
Christie,  if  it  is  rightly  reported^  is  still  more  extraordinary ;  and 
It  is  strange,  that  a  Judge  of  Lord  Hailes'  iuibrmation  imd  acute- 
tiess  should  have  erred  so  much  as  he  there  appears  to  have  done. 
The  question  which  came  before  Lord  Hailes,  was,  "  Whether 
^^  the  bankrupt's  mechanical  servants  were  not  entitled  to  apre^ 
"ference  upon  the  materials  of  his  handicraft.^"     And  what  is 
the  answer?  He  finds,  that,  *'  on  the  proceeds  of  the  stocking,"  the 
faihdlordis  preferable,  ImoJoco;  the  farm-servants,  2do4oco;  hu^ 


&0  to  afford  him  a  preferenoe  over  if  for  the 

rtet. 

1.  The  hypothec  ovdr  the  crop  is  effec- 
tual for  the  rtot  of  the  year  of  which 
it  is  the  cro^,  and  continues  as  long  as 
the  ctap  is  extant. 
&.  The  hypothec  over  the  cattle  extendi 
to  the  current  year's  rent  only,  and  con« 
tinues  in  force  for  three  months  after 
the  last  conventional  term  of  payment. 
t.  The  nature  of  the  hypothec  over  ^ 
agricultural  tenant's  Airniture  is  not 
well  ascertained,  nor  are  our  authorities 
sufficiently •  explicit  to  enable  us  to  dis- 
cover, whether  it  be  an  hypothec  or  a 
right  of  retention,  which  is  competent 
to  the  landlord. 
ll.  The  landlord  has  a  right  of  retention  ot 

the  crop  and  stocking  on  the  fartn^  as  long' 

as  the  right  of  hypothec  remains ;  but. 


that  tlie  aifizani^  ^ere  to  be  ranked  only  ast  common.  6reditoi8.— ^ 
But  upon  what  were  they  to  be  so  raiiked?  Why^  *'  upon  the  pro^ 
**  eteds  of  the  stocking"  a'subjeot  to  which  they  had  no  claim.  The 
case  of  Lockbart  v.  Patenk>n  seems  to  be  right  efiough.  And  it  isf 
worlihy  of  remarkj  tbat  the  Court  there  expreteed  thdr  decided  opi-: 
nion,  "  that  the  Act  of  Sedenuit  was  intended  to  give  a  preference 
*'  for  their  wages  over  the  crop  raised  or  secured  by  their  labour 
"  to  all  persons  employed  as  farm-servaftts,  howeyer  short  the  pe- 
*'  ricJd  of  their  service."  The  Cotrt  accordingly  reversed  the  ^dg- 
meat  of  the  Shen£P,  and  decerned  in  &vour  of  the  farm-servant 
^r  jC,10,  being  his  (airrent  year's  wages,  and  found  him  entitled  to' 
expenses.  M'Glashan  v.  tlie  Duke  of  Athole,  29th  June  1819. 
Aw  yet  reported.  The  Editor  is  indebted  to  one  of  the  AppeU 
\vxi%  Coi^Dsel  for.  tbe  notes  of  tbe  opinions  of  the  Judges^ 


1.  IWiam  to  the  term  of  f»fmmt.4f  tbe 

rent)  the  effects  may  be  carried  off  by 

tlie  tmmnt  or  Im  ereditcn,  on  their 

ftidifig  oButioa  &r  tbe  ^josent  of  the 

tent»  m  m  eomigiuilioo  of  it 

ft.  Posterior  to  the  torip  of  ytfvkent,  ihe 

effects  majr  be  camel  off  09I7  on  pay-- 

melit  of  the  rent^  or  on  leaving  on  the 

£mn  a  quantity  ef  com  oafficient  to  oo* 

Ter  die  rent 

m.  The  bmdlord  faaa  a  right  aloo  of  bringing 

hack  effeda^  whe»  they  havo  been  carried 

off  the  fimOf  aader  the  ^ceeptloo  of  stock- 

ing»  wluch  has  been  fiudy  srid«  but  a  dis* 

ti^nction  is  to  be  made* 

1.  Where  the  effects  have  been  carried  off 

privately;  and»  in  that  ease,  the  land* 

lord,  if  he  does  it  veoeiitly  vithin  24 

hours,  may  bring  them  back  brevi  ma^ 

nu^  without  the  aud  of  a  Judge ;  after 

a  longer  interval  he  can  do  so  only  by 

judicial  authority. 

S.  Where  .the  effects  have  be^  carried 

off  by  legal  diligence,  the  landQord  ia 

not  entitled  to  bring  thetn  back  even  de 

recently  and  within  the  24  hours,  by  his 

own  authority,  but  must  «pply  for  the 

authority  of  a  Judge. 

IV.  The  landlord's  right  of  hypothec,  so  far 

as  it  goes,  gives  him  a  preference  over  a 

poinding  creditor ;  and^  in  gfineralt  over  aH 

tile  ordinary  creditors  of  the  tenant ;  but  thio 

right  of  preference  yields  to  the  profogalm 


fnooem  of  die  Cnum :  Aod  it  irmrr  $im 
m  tettkd  poii^  ^t  the  fi»rm-«nraats  of  the 
tenrat  me  {nrefaraUe  Gnt  tJidr  fast  term% 
tvages,  even  to  the  bm^iinl  daiauaig  wider' 


n.  THB  ItlGHTS  ACQiriRin>  BY  THE  TENANT. 

1.  Ta  THE  f'R^iTs. — The  tetmnt,  as  mfk,  hag 
a  light  at^omiBOD  law  ta  the  fruits,  and  to  the 
use  asd  possession  of  the  firm  r  the  rent  which 
he  pa^  is  the  price  of  these,  and  hence  the  rent 
canaet  he  demasided,  where  the  posisession  and 
Avits  are  not  esjoyed  hy  the  tenant.  According 
to  8tfur,  ^  where  the  fmits  and  work  do(^  altoge- 
^  ther  cease  wilAiout  the  fiult  of  the  conductor, 
^*  there  the  hire  must  also  cease,  because  the  one 
^  is  '^ven^  as  the  cause  of  the  other,  and  the  peril 
^*  Widertalken  is  act  q£  the  being,  hut  of  the 
**  ffimaitp  and  value  thereof:  for  instance,  if 
^  land  taken  he  inundate  or  sanded,,  and  so  have 
^  no  fruit,  it  is  the  common  opinion  of  all  that 
^  tlie  hire  or  eane  ceaseth  to  he  due  for  tliat 
••  time."*  And  further,  •*  though  the  eipinion  of 
^  the  learned  ^he  continues)  he  very  diverse  in  the 


i*i^ 


*  It  would  also  appear  diat  a  ei<editor  fytjuneral  eaipenses  is  pre» 
ftrable^  upon  the  defUoct's  moTeablea^  to  the  landlord  of  a  housf^ 
under  hia  right  of  hypothec.  Rowan  v,  Bar,  39th  June  174&^ 
JQIk.  p.  ISS.  Mor.  p.  I1869.  In  another  case,  houae  rent,  for 
•ne  year,  aeams  to  have  been  hdd  as  a  privUegtd  deBt,  indepondeiiU 
fy  of  the  hypothec^  upon  the  same  principle  with  the  wages  of  do*- 
mestio  servants.  Lady  Dunnipace,  Sec.  v.  Watson  and  Vert,  6tb 
Jidy  1750.    Silk.  p.  43S.    Falcr.    Mor.  p.  1145S,  and  liSfte. 

^  Stair  loit.  B»  Ltit  xiv.  §  ». 
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^  matter  of  the  barrenne»si  of  die  gnmnd;  iome 
M  accounting  it  if  the  hAlf  of  the  ordinary  increaser 
**  £Eiil,  some  of  the  third;  and  some  leaving  it  to 
^  the  common  estimation  of  the  phiee  what  it 
<<  called  barrenness,  or  to  the  arMitement  c(  the 
**  Judge ;  yet,  I  think  it  more  rational  to  deter- 
''  mine  that  case  with  the  rest,  upon  the  former, 
^^  that,  if  there  be  any  pront  of  the  fruit  above  the 
*'  expenses,  the  rent  should  be  due;*** 
.  Mr.  Erskine  8ays»  **  that  by  the  Roman  law, 
'^  the  landlord,  cannot,  claim  any  part  of  the  reot 
^'  of  the  year^.  if  inundati(8i«  the  calamity  of  war, 
<<  the  corruption  of  the  air,  or  tiie  indemency  of 
**  the  weather^  by  earthquakes^  lightning,  &a  hath 
f*  brought  upon  the  jcrop  a  damage  plusquam  toU 
*\  erabile ;  but  if  the  loito  be  more  moderate,  he 
'^  may  exact  the  full  ,rent>  1-  2<Si  §  €•  eod.  tit.  It 
**  is  no  where  defined  in  that  lawi  what  degree  of 
'V  sterility  or  vastation  makes  a  loss  that  cannot 
**  be  bom;  But,  by  the  common  opinion^  the  ten^ 
*\  ant  is  liable  for  the  rent,  if  the  produce  of  the 
'^  crop  exceed  the  expense  of  the  seed  and  tillage. 
**  Though  the  landlord  cannot  in  equity  demand 
the  tack-duty  in  the  cai^  above-mentioned ;  yet» 
as  to  the  expense  of,  seed  and  labour  laid  out 
^^  voluntarily  by  the  tenant  on  the  subject,  the 
*•  profits  of  which  were  to  acresce  whoUv  tb  him- 
'^  self,  the  landlord  is  not  obliged^  even  m  equity, 
^^  to  indemnify  him  of  that  expense,-  either  in  con-* 
^'  sequence  of  his  fight  of  ptopcvty  in  the  land^, 
^'  or  from  the  nature  of  the  contract,  arg.  1. 15^ 

•^— "^^^^w^M^^fc— ^M*^"^— ■   ■■■■■■  .  II  ■     II  !■■  ^i^mmmmmmf^^mt^i^m^mim^m^^^ 

^  Stair  Inst.  B«  I.  tit  XT^  §  8« 
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THE  LOSS  OF  THE  SUBJECT.  ggl 

j  B,  eod.  tit.      If  the  tetiant's  loss  arise,  not 
'^  from  tKe  want  of  increase,  but  from  the  bad 
quality  of  the  grain,  ex.  gr.  from  his  corns 
having  been  blighted  or  spoiled  by  rain  after 
reaping,  or  from  the  running  out  of  his  grounds, 
or  the  decay  of  his  fruit  trees,  he  is  not  entitled 
'^  even  to  an  abatement  of  rent  on  that  account. 
^'  If  th6  next  crop  be  uncommonly  rich,  it  is  bur-- 
*^  dened  with  the  payment  to  the  landlord,  both 
"  with  the  rent  of  that  year  of  plenty,  and  of  the 
**  former  year  of  sterility,  d.  1.  15,  §  4.      No  ex- 
emption can  be  pleaded  on  account  of  an  extra- 
ordinary sterility  by  a  colonus  pariiarius,  who 
pays  a  certain  share  of  the  increase,,  in  name  of 
tack-^duty ;  for,  he  being  considered  as  a  co-part- 
ner with  the  proprietor,  rather  than  a  tenant  to 
**  a  landlord,  must,  in  that  character,  divide  the 
**  loss  with  the  proprietor,  according  to  the  pro- 
'^  portions  settled  by  the  contract,  1.  25,  §  6,'  eod. 
'^  tit.      These  rules  have  been  adopted  into  the 
law  of  Scotland,   not  only  in  the  opinion  of 
writers,  but  by  our  decisions,  so  far   as  they 
have  gone  in  the  matter,  particularly  by  Dirle- 
'*  ton."' 

In  these  authorities,  there  are  three  points 
Tvhidi  require  attention:  I.  Where  the  subject 
of  the  lease  is  destroyed ;  2.  Where  the  produce 
is  destroyed ;  and  lastly.  Where  the  lands  have 
been  affected  with  barrenness.  These  shall  be  con* 
sidered  in  their  order. 
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*  No.  108.  Mor.p.  10131.   Home  213.  Mor.  p.  10128.   Enk. 
Inst.  B.  II.  tit.  vi.  §  41. 
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1*  Where  the  sutgect  of  the  lease  w  defray* 
ed. — It  does  not  seem  to  creilte  Imy  -distanotioii  it 
this  case,  whether  the  loss  be  permisiiient  or  teiH- 
porary,  total  o^  partial,  farther  than  ihari;  die  re- 
lief enjoyed  b^  the  tenant  will  correspond  to  the 
extent  of  the  damage.  Thus,  *'  lands  Ireie  set  iti 
**tack,  and  thereafter  overblown  with  sand;  the 
tenant  was  found  to  have  action  to  eompiel  the 
setter,  either  to  diminish  the  duty  proportion- 
ally, or  ta  suffer  him  to  renounce  the  tack."* 
In  another  case  of  the  same  kind,  where^  in  con- 
sequence of  a  new  enactment,  the  profits  <tf  a  les- 
see of  public  burdens  had  been  diminished  he 
was  found  entitled  to  a  proportional  abatement  of 
his  rent.''  On  the  same  principle,  a  house  having 
become  insufficient,  the  tenant  was  found  entitled 
to  an  abatement  of  the  rent.^ 

These  are  cases  where  there  was  an  actual  de- 
struction of  the  sul^ect  under  lease ;  but  theite  Kf e 
others,  where,  from  the  nature  of  the  risks  ind- 
dent  to  the  contract,  it  is  difficult  to  say,  whether 
the  loss  be  a  loss  of  the  subject,  which  ought  to 
fidl  on  the  lessor,  or  a  diminution  of  the  profits 
only,  which  ought  to  fall  on  the  lessee.      Tfabs 


*•  Lindsay  v«  Home^  13tli  June  1612.  Haddington.  Mor. 
p.  10120. 

^  Crawfiird  v,  the  King's  Advocate,  9d  July  lOM.  Foniit. 
Mor.  p.  7866  and  10135. 

°  Hamilton,  2d  January  1667.  Stair's  Dec.  Mor.  p.  10121. 
See  also  Deans  v.  Abercromby,  15th  December  1681.  Harearse. 
Mor.  p.  10122.  No  abatement  was  given  where  the  access  to  a  ta** 
vem  was  incommoded  by  the  stones  and  rubbish  of  a  neighbour- 
'  ing  house  taken  down  uid  rebuilt.  Steedman  v.  Kennedy,  2Sd 
June  1744.    Elchiesvoce  Tack,  No.  9.    K(^e8,  p.  444. 
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tlie  lessee  of  a  eoal-pit,  or  of  a  salmon-fishing,  is 
naiick  exposed  to  losses ;  and  when  they  happen^ 
it  is  fiur  from  being  easy  to  say  whether  they 
ought  to  vacate  the  lease.  Where  a  ooal-mine 
happened  to  £til,  the  rent  was  found  not  to  be 
&!• ;  but  the  decision  proeeeded  upon  this,  that» 
as  the  rent  depended  on  the  number  of  workmen 
employed,  and  rose  in  proportion  to  the  quantity 
ojf  coal  brought  up,  it  was  reasonable  that  the  tent 
should  fail  when  the  coal  failed/  But,  independ* 
etttly  of  t^e  specialty  which  occurred  here,  there 
is  certainly  a  dear  line  of  distinction,  in  such 
cases,  betwem  the  actual  failure  of  the  subject, 
and  those  impediments  which  may  disturb  the 
vForkixig  of  the  coal  and  diminish,  its  produce:  the 
former  ought  to  relieve  the  tenant,  whatever  the 
aatuse  of  his  rent  may  be,  while  the  latter  can  be 
considered  in  no  otiier  light  than  as  one  of  those 
risks  Which  are  presumed  to  have  been  in  contem. 
filation  of  the  tenant,  at  entering  into  the  con- 
:teact;  and  which,  therefore,  cannot  be  held  as  suf- 
ficient to  liberate  him  from  the  rent  he  has  enr 
gaged  to  pay. 

A  tack  of  a  salmon-^sfaiAg  is  evidently  a  oonf> 
tract  of  the  same  kind :  and  on  this  pc»nt  there  is 
a  very  instructive  case,  in  which  the  fishing  let 
-was  on  the  north  aide  cff  the  river  Tay,  while 
fbc»re  was  a  fishing  belonging  to  another  proprie- 
tor on  the  south  aide.  The  stream  which,  at  the 
commencement  of  the  lease,  ran  on  the  norUi 
side,  and  rendered  (he  fishing  on  that  side  valu- 
■- '  ■  ■■  .1  I ,   »       ,  .>■  1^  I      .1 .11  ■■  ■    iiy ,. 

*  Wilson  V,  Mader^  16th  June  1699.    Fount.    Ifor*  P*  101S5. 
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able,  shifted  in  the  course  of  the  lease,  and  ran  on 
the  south  side,  by  which  the  lessee's  fishing  was 
rendered  altogether  unprofitable.  There  was  no 
dispute  as  to  the  fact,  neither  did  the  landlord 
dispute  the  general  principle^  that  when  the  sub^ 
ject  is  completely  destroyed,  as  where  land  is  over- 
flown by  the  sea,  the  lease  must  be  at  an  end,  and 
no  rent  can  be  due :  But  he  contended,  that  this 
was  a  case  of  sterility  merely,  in  which  the  defi- 
eiencies  of  one  year  may  be  made  up  by  the  sor^ 
plus  of  another ;  and,  that  it  was  by  the  loss  or 
gain,  on  the  whole  period  of  the  lease,  and  not  on 
that  of  a  single  season,  that  the  question  ought  to 
be  decided.  The  Court  sustained  the  defence; 
and  found  that  the  tenant  was  not  liable  in  the 
rent  for  the  two  last  years  of  the  lease.*  .  Liord 
Kaims  complains  much  of  this  decision ;  he  consi*- 
ders  this  as  a  case  of  sterility,  but  not  a  case  where 
the  subject  was  destroyed.  But  the  subject  let 
was  a  right  to  fish  for  salmon  in  a  stream,  on  the 
north  side  of  the  river;  and  when  the  stream  shift- 
ed to  the  other  side^  and  out  of  the  boundaries  of 
the  fishing,  it  seems  evidently  such  a  loss  of  the 
subject  as  fully  authorised  the  decision. 

The  principle,  therefore,  seems  to  be  sound,  and 
to  explain  all  the  decisions  on  the  point;  viz. 
that  where  there  is  a  loss,  total  or  partial,  of  the 
subject  let,  there  must  be  a  proportional  dimi- 
nution of  the  rent  payable  by  the  tenant.  There 
is  a  case,   which  may  seem  to  be  an  exception 


•  Foster,  &c.  v.  Adamson,  &c,  letli  July  ITeSi    Sdiect  Ded^ 
8ioxi8>  No.  1^9.     Mor.  p.  10131^ 
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to  tbis  rule,  but  which,  on  a  more  careful  exa- 
mination, will  be  found  to  support  it.     The  in- 
habitants of  the  Canongate  were  in  use  to  grind 
their  gram  at  Canonmills ;  a  lease  of  these  mills, 
and  of  the  multures  thereto  belonging,  had  been 
granted,   and  during  the  cuarency  of  the  lease 
the  inhabitants,  who  had   paid  erroneously,  ob- 
tained a  declarator  of  freedom.      The  tenant  o^ 
the  mills  insisted  that  he  was  entitled  to  a  pro- 
portional diminution  of  his  rent  on  that  account. 
But  this  was  refused ;  and  the  Court  found,  that 
the  tenanl^  having  right  by  his  lease  to  the  miUs 
and  multures  thereof  if  he  has  been  disappointed 
in  his  expectations  as  to  ivhat  fell  under  these 
multures,  it  was  not  the  fiiult  of  the  landlord,  and 
no  abatement  of  the  rent  is  demandable.*    It  is 
evident  that  the  restriction  which  took  place  in 
this  case  was  no  loss  of  the  subject  let,  for  that 
subject  was  the  mills,  with  the  multures  thereto 
belonging;  and  this  decree  deprived  the  tenant 
of  none  to  which  ihe  proprietor  of  the  mills  had 
any  l^al  right ;  of  course,  it  in  no  sense  dimi- 
nished the  subject  actually  let  to.  <3ie  tenant:: 
this  decision,  therefore,  is  iko  infringement  of  the 
general  rule.     But  there  is  a  later  case,  which 
seems  to  be  an  infringement,  though  it  is  so  ex- 
pressed as  to  support  the  rule,  while  the  reason 
of  the  exception  is  left  unexplained:  It  is  thus 
stated  in  the  Dictionary : — ^'  Although  the  teUr 
ant  is  allowed  an  abatement  of  rent  when  any 
part  of  the  subject  perishes  by  unforeseen  acci- 

^  Heriot's  Hospital  v.  Angus,  Ut  July  1709,    Mor,  p.  101S6. 
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**  dent ;  the  Lords  found,  that  a  tenant^  who  had 
**  formerly  the  use  of  a  well,  was  not  on  account 

'*  of  its  fidlure  entitled  to  any  deduction."* 

On  this  point,  then,  the  rule  seems  to  bc^  that 
wherever  a  subject  under  lease  is  destroyed,  to- 
tally (Mr  partially,  or  rendered  unfit  for  the  pur- 
poses for  which  it  has  been  let,  the  tenant  is  en- 
titled to  a  proportional  abatement  of  the  rent. 
But  it  may  be  fiuther  questioned,  whether,  in  the 
case  where  a  farm  is  inundated  by  the  sea»  or 
OYerblown  with  sand,  the  tenant,  who  has  expend* 
ed  money  in  improTing  the  fium,  ^1  not  be  en- 
titled to  a  daim  of  damage  against  the  landlord. 
There  can  be  no  doubt,  were  the  landlord's  title 
reduced,  and  the  tenant  on  that  account  expdled 
from  his  £urm,  that  a  claim  for  damages  would  lie 
at  the  instance  of 'the  tenant  against  the  granter 
of  the  lease.    But  the  damage  in  that  case  aiises 
fiom  a  cause  which  fiills  dearly  under  the  war^ 
randice  of  the  lessor ;  whereas,  tihe  damage  in  th^ 
ease  supposed,  arises  finom  a  natural  cause,  not  in  the 
view  of  the  parties,  which  they  could  neither  fore- 
see nor  avoid.    It  is  a  cause,  which,  at  the  same 
time  that  it  is  destructiye  to  the  improvraients 
of  the  tenant,  is  destructive  also  to  the  property 
of  the  landlord ;  and  we  may  apply  to  it  the  prm- 
dple  which  Mr.  Erskine,  on  the  authority  of  the 
dvil  law,  lays  down  as  applicable  to  another  ease^ 
that,  ^'  as  to  the  expense  of  seed  and  labour  laid 
^*  out  voluntarily  by  the  tenant  on  the  sulject, 

II  I  ^ 

*  The  Factor  cm  Shaip's  tabjects  v.  Lard  M(mboddo>  6th  Joly 
)77S.    Diet.  Vol  JV.  p.  OS.    Mor.  p.  I01S4. 
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^^  ihe  fte&iB  of  which  were  to  accrue  wholly  to 
<'  himself,  the  landlord  is  not  obliged^  even 
<^  lA  equity^  to  indemnify  him  of  that  expense^ 
'*  either  in  consequence  of  his  right  of  proper- 
^*  ty  in  the  ]ands»  or  from  the  nature  of  the  con<- 

2.  Where  ihe  prodtice  has  been  destroyed: — ^A 
diatUiqti^n  is  made^  where  the  destruction  happens 
liisfiuce,  mi  where  it  happens  aft^  the  reaping  of 
the  GSjOfi.  Where  a  growing  crop  is  destroyed, 
Stair  hoId9t  that  if  there  be  no  profit  above  the 
expeiise^  no  rent  can  be  demanded-  But  he  di9- 
tingui^Aes  this  case  from  the  other,  and  says,  that 
tb^  rule  ^'  will  not  extend  to  private  acetdtsots  be- 
faliiog  ^  ccop,  after  the  growing  or  reaping, 
even  though  by  a^Hsident  it  should  be  destroyed, 
or  biu^t  without  the  tenant's  &ult»  the  haasaid 
beiqg  h^  own ;  because,  it  is  not  then  reputed 
aiis  the  ^uit,  biit  as  a  body  in  being,  whereof  he 
f'  haith  ihe  property  and  peril/'^ 

&  Where  the  htnds  haw  heen  affecUd  mth 
batTennes^p-^There  seems  to  have  been  some 
questw?  ^  to  what  may  h^  considered  as  sterility ; 
but  ^tair  reduces  it  to  the  former  rule,  that  wheir 
ever  the  produce  leaves  no  profit  above  the  expense 
incurred  by  the  tenant  in  raising  the  ecop,  the 


*  May  not  the  maxim  res  petit  domino  be  applied  in  such  a 
cue  as  iya,  takug  that  maxim  as  explained  in  the  Hoiue  of  Lords, 
in  the  case  of  Bayne  v.  Walker,  to  signify  that  the  subject  perishes 
both  to  the  landlord  and  tenant,  according  to  their  respective  in- 
iterests  in  it,  so  that  neither  can  have  a  claim  against  the  other? 
3ee  above,  page  192. 

I  Stair's  Inst.  B.  I.  tit.  xv.  $  9.. 
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sterility  is  such  as  to  free  the  tenant  from  any  ob« 
ligation  to  pa^  rent.  This  principle  came  to  be  ap- 
plied in  a  case  where  an  extraordinary  storm  of  rain 
and  hail,  accompanied  with  thunder  and  lightning; 
had  laid  waste  the  district  in  which  the  landlord's 
estates  were  situated.  When  the  tenants  were 
pursued  for  their  rents,  they  pleaded, .that,  from 
the  violence  of  the  hurricane,  they  had  not  reap- 
ed what  was  sufficient  to  defray  the  expense  of 
seed  and  labour.  The  landlord  urged,  that  it  is 
not  a  settled  point  whether  even  a  total  sterility 
for  one  year,  affords  the  tenant,  who  has  a  lease  for 
several  years,  any  claim  of  deduction  on  account  of 
the  sterility  of  that  particular  year  ;  and  whether 
he  ought  not  to  compensate  the  loss  of  one  year 
vfith  the  profit  of  another,  since,  in  all  such  cases, 
each  party  must  run  a  certain  risk  :  The  Court 
found  no  rent  due  by  such  of  the  tenants  as  had 
reaped  no  more  than  about  the  value  of  seed  and 
labour/  Stair,  in  the  passage  quoted  from  his 
work,  does  not  say  seed  and  labour^  but  the  ex- 
pense incurred  by  the  tenant;  and  there  certainly 
may  be  expenses,  which,  on  the  assumed  principle, 
the  tenant  would  be  entitled  to  charge,  which 
would  not  properly  fall  under  the  expression  of 
seed  and  ^labour.  In  this  case,  it  is  probable, 
there  was  a  ^lump  rent  for  the  whole  farm :  but 
it  may  be  considered,  whether  the  same  rule 
would  apply  to  a  farm  let  at  so  much  an  acre. 


■  The  Earl  df  Eglinton  v.  his  Tenants,  3d  Dec.  1742.  Kflk. 
voce  Periculum,  No.  2,  and  by  Hume,  No.  213.  Mor.  p.  10128. 
Elchies  voce  Tack,  No.  8,    NotcB,  p.  443.    See  also  Supra,  p.  191. 
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^liere  the  damage  fell  upon  part  of  the  farm  on- 
ly ;  for  it  would  make  a  material  difference  if  the 
damage  of  each  acre  and  the  rent  of  each  acre 
were  to  he  set  against  each  other  hy  themselves, 
and  not  in  slump  with  the  other  parts  of  the 
farm.  There  is  another  case  which  seems  to  have 
been  decided  on  something  of  the  same  principle. 
The  duties  of  the  customs  of  the  borders  were  let 
to  a  tenant,  who,  being  pursued  for  the  rent,  alleg- 
ed that  the  tack  was  altogether  unprofitable  on  ac- 
count of  the  English  invasion,  there  being  no  im- 
port or  export  that  year,  (1 650).  To  this  it  was 
answered,  that  although  in  the  case  of  a  farm,  where 
there  is  sterility,  an  abatement  may  be  given; 
yet,  in  this  case,  which  is  a  bargain  of  hazard^ 
there  is  none.  The  Court  found,  that  the  tacks- 
man was  entitled  to  an  abatement  in  proportion 
to  the  loss ;  and  this  abatement,  upon  an  inquiry 
into  the  loss,  was  found  to  amount  to  one-half  of 
the  rent.* 

^  2.  The  use  and  enjoyment  of  the  farm:. 
— ^Besides  the  fruits,  the  tenant  has  a  right  to  the 
temporary  use  and  enjoyment  of  the  farm ;  and  in 
virtue  of  the  lease,  he  may  exclude  all  others,  in 
the  same  manner  that  the  landlord  himself  might 
have  done,  had  the  lands  been  in  his  natural  pos- 
session. 

The  right  of  property  in  land  implies,  beyond 
all  doubt,  an  exclusive  right  to  the  possession. 
The  proprietor  may  exclude  every  one,  even  from 


9 

*  Tacksman  of  the  Customs  v.  Greenhead^  20th  Nov.  1667. 
Dirleton^  No.  lOS.    Mor.  p.  10121. 
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his  Hiieiiclosed  property,  on  whidi  bo*  ^e  has  j^ 
title  ta  intrude,  either  for  recreatioa  or  amuscs- 
jnent,  without  the  owner's  consent/  If  this  be 
the  right  inherent  in  a  proprietor,  this  right  waust 
of  course  he  communicated  to  the  tenant,  siaoe 
without  it  he  could  not  he  said  to  haye  the  bs^ 
and  enjoyment  of  the  £urm.  In  this  view,  ihp 
tenant,  during  his  temporary  possession,  may  ex- 
clude all  oth^s  from  the  farm.  But  it  is  a  ques- 
tion ci  some  nicety,  whether  he  is  also  entitled 


*  Marquii  of  Tweeddale  v.  Dalrymple,  8d  Mardi  1778.  Fac 
ColL  Mar.  p.  49^.  Earl  of  Breadalbane  v.  LivingBtoDey  1 6th 
J»n%  1790.  Fao.  GolL  Mor.  p.  49S9.  The  last  cam  is  a  very 
•tcongone.  Liviiig»tQiie,  a  landsd  prf^rietor,  foUy  qualified  to 
hvaxt,  had  hunted  for  some  days  on  certain  unenclosed  muirs  belong 
ing  to  the  Earl  of  Breadalbane — the  Earl  pursued  him  for  the  trespass. 
mue  qnettioD  was,  whether  a  proprietor  had  an  unqualified  power 
lOf  excluding  all  intruders ;  and  the  Court  of  Session  held,  that  he 
had,  a  judgtnent  which  was  affirmed  in  the  House  of  Lords.  In 
tile  Court  of  Session,  LiTingstone  argued,  that  the  game  laws  of 
tills  country  gave  an  unlimited  privilege  of  hunting  to  qualified 
pQTspQB :  that  the  intention  of  the  law  must  be  to  strengthen  the 
general  right  in  every  case  where  there  is  no  restriction ;  and  that 
in  tile  case  of  unendosed  grounds,  th^e  never  has  been  a  restric- 
tion aiad<  by  tiie  Legislaiture,  or  understood  in  pnictica  To  this 
^t  was  answered,  that  it  waa  9ot  unusual  for  the  Scottish,  l^^^gialatiiie 
to.  strengthen  common  law  rigjbts  without  impairing  those  rights  tfi 
wfajjeli  the  act  did  not  extend ;  nor  does  it  iollow,  that  because  ani- 
muhftrm  naturas  belong  ta  the  occupier^  that  a&y  one  la  entitied 
to  pursue  or  kill  them  on  the  ground^  of  another,  the  djatinctuw 
is  recognized  in  the  Roman  law,  non  est  consentaneum  nt  per  aliena 
prtsdia  miiiHi  dfimmis  aucupiumfaciatu  ;  and  in  the  law  of  Scot" 
bad  tiiedistinclipQ  is  90  les;  dear :  ekehisiTe  pdKession  ia  impli^ 
in  the  very  natuire  of  pro^ty,  and  in  eveiqr  ease  where  no  servi- 
tude ot  statutory  restraint  exbts,  and  where  the  public  safety  does 
pot  interfere,  a  proprietor  has  the  same  r^ht  to  exdude  all  others 
fVom  his  landed  property  that  he  has  to  deny  them  access  to  his 
hope. 
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lo  exclude  the  landlord.    We  have  seen  already 

that  the  landlord  has  right  to  enter  on  the  farm 

in  the  exercise  of  his  reserved  power.     He  may 

enter  it  to  search  for  and  work  mines,  and  he  may 

do  so  of  course  by  means  of  those  who  are  capable 

of  performing  that  service.     He  may  enter  on  the 

farm  to  inspect  his  woods,  or  for  the  purpose  of 

cutting  them  down,  and  disposing  of  them ;  or  he 

may  enter  it  to  inspect  the  state  of  his  farm.     In 

all  these  cases,  the  landlord  by  himself^  or  those 

acting  under  him,  must  have  access  to  the  farm, 

IBut  it  has  been  questioned,  wheth^  this  right  can 

be  extended  to  the  case  of  hunting  or  of  recreation* 

This  question  had  not  until  lately  been  de- 

tennined  by  the  Court :  and  although  a  gr^t  deal 

may  be  said  in  favour  of  the  tenant's  right  to  ex« 

elude  even  the  landlord,  and  to  protect  his  farm 

from  the  irreparable  injury  which  may  result  firam 

an  unlimited  exercise  of  this  privilege  on  the  yani 

of  the  landlord,  or  of  those  having  hi$  permission ; 

yet  i,t  has  been  held,  that  the  landlord  may  hunt 

or  pursue  game  over  the  farm  of  his  tenant,  leaving 

the  tenant  to  seek  redress,  in  case  of  ii^ury,  by 

an  a^on  of,  damages.* 


*  RouddaMi  V,  BaHikatjne,  21st  Novevkber  1S04.  Mar.  p.  I39m 
In  tins  case  it  tHb  atgucd  for  the  tenant;  that  an  action  of  danutgHi 
can  aiM  no  adaqnate  ramedy;  as  it  wonldsbe  impoiaible  fi>r  tbe 
lanant  to  keep  raeh  a  watch  bver  hla  &xm,  aa  mig^t  enable  hna 
to  hring  the  it^nry  home  to  the  party  by  whom  it  may  haTe  been 
committed,  ^either  can  the  tenant  be  au^poaed  to  be  in  cuream-k 
stanoea  to  punue  an  oxpanaire  actian,  while  the  ftind  ftott  wli«^ 
lie  dctRTea  hia  anppoit  is  materially  injured  by  the  evil  of  wbicli 
he  eomplalna.  Tlie  Oourt^  howerer,  seem  to  have  be^i  morad  bgr 
the  conaidetation>  that  the  rig^t  of  hunting  faaa  been  immeBiorldliy 
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SECT.  III. 

I 

\ 

OF  THE  HEUITABLE  IQATUKE  OF  THE  LEASE. 

In  stating  the  rights  of  parties  as  arising  from 
the  lease^  the  heritable  nature  of  the  right  con- 
stituted by  that  deect  enters  into  consideration,  as 
affecting  the  rights  both  of  landlord  and  tenant. 


enjoyed  by  proprietors^  without  interruption  from  their  tenantB^ 
who  are  not  tJiemselves  qualified  to  exerci^  the  right ;  and^  that  by 
granting  a  lease  of  the  fruits  merely,  the  landlord  will  not  be  held 
to  have  conferred  on  the  tenant  a  power  of  interfering  with  the  ex- 
ercise of  a  right  which  the  Legislature  has  vested  ^dusiVely  in  pn>- 
prietors.  Some  weight  may  also  have  been  given  to  the  argument 
derived  from  the  analogy  of  the  landlord's  implied  power  of  di^;ing 
for  coaly  lime,  or  other  minerals,  on  indemnifying  the  tenant  for 
8ur&ce  damage.  The  Coiu*t  decided  unanimously  in  fiivour  of  the 
latidlord's  privilege,  reserving  to  the  tenant  his  claim  for  the  dama- 
ges he  may  be  able  to  qualify.  Mr.  Hutcheson  (Justice  of  Peace, 
B.  IV.  c  xii  f  4.)  says,  that  in  this  case  it  seemed,  however,  to 
be  the  qpinion  of  the  Judges,  that  the  tenant  might  prevent  any 
one  from  entering  fidds  prepared  and  sown  for  a  wheat  crop,  the 
damage  there  being  so  evident  and  considerable. 

In  a  more  recent  case,  it  rather  appears  to  have  been  the  opinion 
of  the  Court,  that  a  tenant  commits  a  trespass  by  pursuing  or 
killing  game,  even  on  his  own  farm,  without  the  landlord's  per« 
mission.  In  this  case,  the  tenant  was  not  a  qualified  person;  bat 
even  had  he  been  so— if  the  right  of  hunting  be  a  reserved  power 
in  the  landlord,  analogous  to  his  right  to  mines  and  minerala,  the 
Court  would  probably  go  the  lengUi  of  preventing  even  a  qualified 
tenant  from  hunting  or  killing  game  on  his  own  fiirm,  without  the 
landlord's  consent.  Marquis  of  Tweeddale  v.  Somner,  1 8th  June 
1808.  Reported  in  note  in  Fac.  ColL  Earl  of  Hopetoun  v.  Wight, 
17th  January  1810. 

When  the  former  editions  of  this  work  were  published,  the 
question  as  to  the  landlord's  power  of  hunting  over  the  tenant's 
'fiirm  had  not  been  decided,  and  the>  argument  for  the  tenant  was 
pretty  frilly  stated  in  the  text.  This  seems  now  to  be  unnecessary ; 
but  the  aigument  then  stated  will  be  fbund  in  the  Appendix. 


AS  IT  REFERS  TO  A  PURCHASER,  &e.        353 

The  lease,  which  at  common  law  is  a  personal 
contract,  has,  under  the  statute,"  the  effect  of  an 
heritable  right.  By  complying  with  the  requiidtes 
of  the  act,  the  lease  secures  the  possession  of  the 
tenant  against  the  charter  and  sasine  of  a  pur- 
chaser, or  other  singular  successor.  But  is  it  in 
every  sense  to  be  held  an  heritable  right  ? 

In  answering  this  question,  there  are  two  views 
to  be  taken  of  it,  1 .  As  it  refers  to  the  purchaser 
of  the  estate ;  2.  As  it  refers  to  those  acquiring 
right  from  the  tenant.  1.  In  regard  to  the  pur- 
chaser, his  right  to  the  lease  or  to  the  rents  is  not 
to  be  considered  as  standing  solely  on  the  assigna- 
tion to  the  lease ;  he  has  a  superior  title  as  feu- 
dal proprietor  of  the  lands.  If,  therefore,  the 
former  proprietor,  by  whom  the  lease  was  granted, 
had,  by  a  separate  deed,  declared  the  rent  payable 
by  the  tenant  to  be  less  than  what  is  specified  in 
the  lease^  there  can  be  no  doubt  that  a  back^bond* 
containing  such  a  declaration,  xwould  not  affect  the 
purchaser ;  not  only  because  to  this  extent  the 
lease  is  not  to  be  considered  as  an  heritable  right, 
but  also,  because  the  purchaser's  right  to  the  pos- 
session of  the  lands  stands  on  his  feudal  title, 
which  is  excluded  by  the  tenant's  lease  merely  by 
the  force  of  a  statute,  which  declares,  that  the 
rent  stipulated  in  the  lease  shall  be  payable  to  the 
purchaser.  If,  then,  a  back-bond  cannot  affect 
the  purchaser,  a  verbal  bargain  for  an  abatement  of 
rent  can  never  have  that  effect,  even  had  the  agree- 
ment been  acted  upon,  and  were  it  capable  of  being 

•  Act  1449,  c.  18. 

Ik  ' 
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proved  by  the  receipts  of  tbe  laadlord  in  the  hands 
o£  the  tenant  TIk  question  has  been  latdy  de* 
eided  by  the  Coort,  but  the  cases  are  not  le- 
pcirted.-^2.  In  the  case  of  the  assignee  to  the 
lease,  the  same  rule  does  not  apply;  his  right  will 
he  affected  by  the  deeds  of  the  tenant.  This  arises 
from  the  difference  in  the  nature  of  the  two  rights. 
The  dttponee,  in  the  heritable  right,  rests  on  the 
faith  of  the  records,  and  disregards  aU  deeds 
granted  by  bis  author,  which  do  not  appear  there : 
Bnt  the  assignee,  in  a  moveable  right,  can  be  in 
no  better  situation  than  the  cedent:  utiturjure 
Uttctaris,  he  has  the  right  as  it  stood  in  the  ori^al 
creditor,  and  is  affected  by  any  back-bond  he  may 
previously  have  granted.  This  makes  the  question  ' 
depend  on  the  heritable  or  moveable  nature  of  the 
lease ;  for,  if  it  is  held  to  be  an  heritable  right,  in 
a  question  of  this  kind,  the  assignee  will  not  be 
affected  by  the  back-bond  of  the  cedent ;  whereas^ 
if  it  is  to  :be  considered  as  a  personid  right,  that 
back-bond  will  affect  him  in  the  same  way  that 
it  would  have  affected  the  original  traant.  There 
is  a  case  which  seems  applicable  to  this  point,  and 
which  sliows,  tihat  in  this  view  the  lease  is  to  be 
t)snsidered,  as  of  its  original  personal  nature.* 


•  Mw.  Forbes^  Ist  January  1668.  Stair.  Mot.  p.  10204. 
Mrs.  ForbeB  granted  a  tack^  to  endure  for  19  years^  >«t  the  fiame 
time  that  she  took  a  back-bond  from  the  tenant,  obliging  bim  to 
remove  within  that  period^  provided  her  debt  to  him  should  be  paid 
*<lff.  The  tenant^  in  this  lease^  sold  his  right;  and  the  proprietor 
having  pursued  a  count  and  reckoning  and  removing  under  the 
back-bond^  the  new  tenant  insisted^  that  the  back-bond  could  not 
militate  against  him  a  singular  successor^  it  neither  being  intimated 
to  him^  nor  recorded  before  the  date  of  his  right;  and  the  t^ck 
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CHAP.  VL 

OF  THE  MEANS  BY  WHICH  THE  TENANT*S  IN- 
TEREST IN  THE  LEASE  IS  TRANSFERRED. 

W'E  formerly  had  occasion,  in  Ideating  of  the  des- 
tination of  the  lease/  to  consider  the  tenant's 
power  over  the  lease ;  and  therefore,  without  re- 
curring to  the  question  of  power,  we  are  at  pre- 
sent to  inquire  l^  what  forms  the  tenant  assigns 
his  right,  or  suhsets  the  farm.  These  two  suhjects 
MhAll  be  treated. separately. 


SECT.  L 


OF  TAE  AS8IGKATI0K. 


In  treating  of  the  assignation,  we  dudl  con- 
sider; 1.  The  form  of  the  assignation;  2.  The^ 
manner  of  completing  the  assignation ;  and  3.  The 
effects  of  the  assignation,  |in  reference,  1^^  to  the 
cedent ;  and  9d,  to  the  assignee. 


ml,^. 


hdng  a'Kd  itg^t^  it  cftn  be  afitoed  to  the  prejudice  of  a  singnhr 
feuoeeiMir  by  no  act  or  deed  of  the  original  tenant.    The  Lords  1^ 
pelied  the  defence,  in  reapect  t)f  the  back-bond :  thus  giting  efiect 
to  the  back-bond  against  the  singular  successor. 
*  "Supra,  p.  irs. 


336  ASSIGKATIOK  0^  TH£  LEASE/ 

« 

!•  TTie  form  of  the  assignation, — ^By  tliis 
deed,  the  tenant,  for  a  valuable  consideration, 
conveys  his  lease  to  the  assignee,  and  the  assignee 
becomes  bound  to  fulfil  all  the  conditions  de- 
xnandable  by  the  landlord.  This  conveyance  has 
a  clause  of  warrandice  from  fact  and  deed.' 


*  Assignation  to  a  Lease. 

I,  Bj  CoKSiBE&iNo  that,  by  a  tack,  of  date  ,  granted  by 

A  to  me,  he  set,  and  in  a  tack  and  assedatlon  let  to  me,  my 
hein  and  assignees,  all  and  whole  ;  (here  describe  the  subjects), 
and  that  fi>r  the  space  of  years,  from  and  after  my  entry  thare^ 
to,  which  was  thereby  declared  to  have  been  at  the  term  of  ; 

For  which  causes,  and,  on  the  other  part,  I  thereby  bound  and 
obliged  myself^  my  heirs,  executors,  and  successors,  to  content 
and  pay  to  the  said  A,  his  heirs  aild  assignees  yearly,  dnimg  the 
said  lease,  the  sum  op  £  sterling,  in  name  of  tack-dutt, 
at  two  terms  in  the  year,  and  ,  by  equal  portions,  be- 

ginning the  first  term's  payment  thereof>  at  ,  and  the  next 

term's  payment  at  thereafter,  for  crop  ,  and  so 

fixrth  termly  thereafter,  during  the  currency  of  the  said  lease;  by 
which  lease,  I  became  bound  in  other  conditions  and  obligations, 
as  therein  particularly  expressed:    iiND  paather  considbring, 
.  ,  that  C  has  made  pajrment  to  me  of  the  sum  of  £  sterling 

fia  my  right  in  the  said  lease,  of  which  sum  I  hereby  grant 
the  receipt;  therefore,  1  hereby  sell,  assign,  convey, 
and  MAKE  OVER,  to  the  said  C,  his  heirs  and  assignees,  my  right 
and  intaest  in  the  sud  tack,  during  the  whole  years  t&ereof 
yet  to  run,  with  ftill  power  to  the  said  C  and  his  fiiresaids, 
whom  T  hereby  surrogate  and  substitute,  in  my  full  right 
and  place  of  the  premises,  to  occupy  and  possess  the  said  lands 
during  the  whole  space  foresaid,  or  to  subset  the  same  as  he 
or  they  shall  think  fit,  and  to  receive  and  discharge  the  rents  ^ 
thereof,  and  to  do  every  thing,  which  imder  the  said  lease  I 
might  have  done  before  granting  hereof;  providing  always, 
as  it  is  hereby  expressly  pro  vised  and  declared,  that  the  said 
C  and  his  foresaids  shall  be  bound  and  obliged,  as  by  acceptance 
hereof  he  binds  and  obliges  himself,  his  heirs,  executors,  and 
successors  whomsoever,  to  make  payment  to  the  said  A  and  .his 
foresaids,  of  the  whole  rents  stipulated  by  the  said  lease,  to  be  paid 


I 

h  f ppPV?  to  be  the  b«st  wfty  of  tr^ting  tbis 
]^  (4  Ib^  fiubjet:^  tQ  eoomeot  tbe  observations 
on  tbe  owgwttw  witb  tbo  difff^mit  c]m(m  of 
wbicb  it  consists ;  by  wbich  means,  not  only  tbe 
nature  of  tbe  fonn,  but  tbe  pbanges  tbat  take 
place  upoA  it,  wiU  be  brougbt  into  view. 

1.  The  gnmter^r^The  granter  of  tbe  assigna- 
tion must  necessarily  be  possessed  of  power  to 
grant  a  conveyance  of  tbe  lease.  If  it  be  a  19 
years'  kase^  tbe  lease  must  be  granted  to  tbe  ten- 
ant and  bis  assignees ;  if  it  be  a  lease  for  a  longer 
period,  or  ^  liferent^  tben»  without  any  express 
mention  oi  assignees,  tbe  tenant  will  be  entitled 
to  assign,  unless  assignees  be  excluded/    In  de- 


to  him  by  m^  and  my  nforesaidsj  far  the  said  lands;  and  also,  to 
Implement  the  whole  other  obligations  and  conditioiis  iaeambent  on 
me  by  the  said  tack>  during  the  whole  years  and  space  thereof  yet. 
to  run,  at  the  times  ai^l  in  the  precise  terms  therein  specified:  Ani> 
nAViNG  paid  up  all  the  rents  due  by  me,  and  performed  the  whole 
obligations  incumbent  on  me,  previous  to  the  said  C's  term  of  en*  ^ 
try,  I  hereby  9Ini>  and  oai^ios  me  and  my  fi>reQaids,  to  WABtAiM^ 
to  the  said  C  and  his  fixresaids,  the  a^sigoatibn  above  written,  flrom'^ 
all  &ct8  and  deeds,  done  or  to  be  done  l^  me,  in  pr^udioe  hereof;  , 
and  I  have  herewith  delivered  up  to  the  said  C  an  extract  of  the 
said  tack,  to  be  kept  and  used  by  him  and  his  foresaids,  as  their 
4>wn  proper  title  in  all  time  coming;  ahd  I  consent  to  the  segis- 
TRATioN  hereof  in  tbe  books  of  Couneil  and  SeasioD,  or  other 
Judge's  books  eo|3fipetent,  l}i«pdn  to  remain  ibt  preservation;  and, 
if  necessary,  that  all  eKecutimi  competmt  may  follow  on  a  decree, 
to  be  inteiponed  hereto,  in  oommon  form,  and  for  that  purpoee,  I 

CONSTITUTE 

Mt  Taocn&ATOR^  8fe*  Ik  witness  whereof. 

*  Ftde  Supra,  p.  143.  In  treating  of  the^nant's  right  to  asragn 
the  lease,  )t  was  said,  {Supra,  p.  145,  146),  that  where  assignees 
are  excluded,  ^'  except  with  the  landlord's  consent"  such  a  qualifi- 
cation deprives  the  landlord  of  an  arbitrary  power  of  rejectiog  an 
unexceptionable  assignee.    This  doctrine  seemed  to  be  supported 

Z 
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scribing  the  cedent,  nothing  is  said  of  his  titl^  to 
assign,  becante  the  narrative,  in  which  the  leas^ 
is  recited,  Mly  dxplains  the  cedent's  power. 


by  the  authorities  referred  to;  and  certainly  an  inipression  had  pre- 
vailed rery  generally  amongst  oonveyancei^^  that  anch  was  the  oon<« 
struction  which  the  Court  wonld  give  to  a  clauae  so  expieased,    A 
contrary  rule,  however^  has  been  very  lately  established  by  the 
First  Division  of  the  Court,  itf  a  case  in  which  the  question  was 
flilly  argued  and  solemnly  dedded.    The  important  correction  re- 
quired by  this  decision  oughct  to  have  been  made  on  page  147;  bat 
as  that  part  of  tliis  volume  had  hem  printed  before  the  date  of  the 
late  decision,  it  may  not  appear  altogether  out  of  place  to  make  the 
correction  here.    In  the  case  refeired  to^  k  well-fWquented  tavern 
had  been  let  fin*  ten  years  to  the  lessee,  "  secluding  assignees  and 
"  sub'tenanis  without  the  landlor^fs  consent."    About  a  year  after 
the  commencement  of  the  lease,  the  lessee  proposed  to  subset  the 
tavern;  and  the  landlord,  who  seems  to  have  been  apprdienaive  that 
the  character  of  the  house  would  suffer  by  the  change,  objected  to 
the  propoSied  sUb-tenant.     The  question  came  first  befbfe  the 
Burgh  Court  Of  Glasgow ;  and  after  some  investigation  as  to  tlie 
authorities  upoif  the  point,  the  Magistrates,  in  deference  to  the 
cases  of  the  Duke  of  Roxburgh  v.  Archibald,  and  Sir  A.  Ramsay 
V.  Vallentine,  decided  a^nst  ttle  landlord.    The  case  came  befbre 
the  Court  of  Session  hjf  advointion';  and  after  hearing  the  question 
very  ftilly  pleaded,  Lorlft  Afloway,  Ordinary,  ''  In  respect  that  an 
opinion  has  prevailed  fts*  some  time  in  this  country,  founded 
upon  the  authority  of  the  caseis  Duke  of  Roxburgh  v.  Ardiibald, 
5th  March  1785,  (Mor.  p.  10412.)  and  Sir  Alexander  RamSay  i\ 
"Vallentine,  29th  June  1791,  {not  reported,  vide  Sfupfa,  p.  liBj, 
"  that  when  a  lease  excludes  assignees  and  sub-tenants  witbbtit 
consent  of  the  landlord,  this  contemplation  of  consent  so  &r 
alters  the  rights  of  parties,  that  the  landlord  must  assigh  some 
*'  reasonable  cause  for  reftising  his  consent ;  and  a  great  deal  W 
'^  now  been  stated  to  shake  the  authority  of  these  dedaions,  as 
''  establishing  that  point :  and  the  Second  Division  of  the  Courts 
'*  in  the  case  of  M'Kenzie  v.  Learmont  and  Monro,  not  reported^ 
"  has  pronounced  a  decision  directly  contrary  thereto,  in  order  that 
this  matter  of  such  importance  to  the  landlords  and  tenants  of 
this  country  may  be  put  to  rest,  makes  avizandum  with  the  case 
"  to  the  First  Division  of  the  Court,"  &c.    The  case  came  before 
the  Court  on  informations,  in  which  the  general  question  was  very 


« 
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^he  gnmter  may  hare  acquired  right  as  heir 
to  the  tenant;  and,  in  that  ease,  the  question  oc- 


fully  argued,  a  minute  having  been  put  in  for  the  lessee,  fron^  which 
it  appeared  that  the  proposed  sub-tenant  had  no  intention  of  ap- 
plying the  premises  to  a  diflferent  purpose  from  that  for  which  they 
had  been  originaUy^  let.    The  fudges  were  unanimously  of  opinion, 
that  the  landlord  might  revise  his  consent,  without  assigning  any 
reason.    Lord'Hermand  held,  that  there  was  no  authority  in  our 
law  for  subjecting  the  eserdse  of  the  landlord's  power,  under  such 
a  dause,  to  the  oontroul  of  a  court  of  equity ;  and  that  the  cases 
referred  to  in  support  of  such  a  rule  had  no  application.     Hepburn 
V.  Bum  (J^uproy  p.  145>)  was  not  a  question  with  a  stranger  as^ 
signee ;  the  lessee  diere  merely  put  forward  the  succession  to  his  el- 
dest son ;  so  that  the  landlord  had  no  reason  to  complain  of  a  stranger 
being  forced  upon  him.  The  Duke  of  Roxburgh  v.  Archibald,  gave 
no  authority  for  the  entry  in  the  Dictionary,  for  the  question  de- 
cided in  that  case  appears,  on  investigation,  to  have  related  to  the 
fodder  upon  the  form,  and  not  to  the  power  of  a  landlord  to  reftise 
or  admit  an  assignee;  and  Sir  Alexander  Ramsay  tr.  Vallehtine  was 
decided  on  the  specialty,  that  Sir  Alexander,  the  landlord,  had  au- 
thorised the  lease  to  be  sold,  and  after  doing  so^  had  adjected  con-« 
ditions  to  his  consent  which  diminished  its  value.    Lord  Balmuto 
concurred  generally  with  Lord  Hermand»    LordBalgra^,  until  he 
read  these  pflq[>ers,  had  a  general  impression  that  the  landlord,  in  a 
case  like  the  present,  was  boimd  to  exercise  his  right  under  the 
eontroul  of  the  Court.    It  appeared,  however,  when  investigated, 
that  there  was  no  authority  for  such  an  impression.    The  landlord, 
therefore,  is  not  bound  to  assign  a  reason.    Lord  President  Hope, 
Where  assignees  are  excluded  without  the  consent  pf  the  landlord, 
the  landlord  is  not  bound  to  assign  any  reason  for  refusing  his  con« 
sent.    I  never  heard,  of  the  rule  here  maintained  by  the  tenant, 
that  the  landlord  is  bound  in  si;ch  a  case  to  exercise  his  discretion 
under  the  eontroul  of  a  court  of  equity.     There  ajppears  to  be  a 
mistake  in  reporting  the  Duke  of  Roxburgh  v.  Archibalds.    With 
regard  to  Vallentine  v.  Sir  Alexander  Ramsay,  I  remember  the  case 
Well.  I  was  counsel  for  Vallentine's  creditors.  There  Sir  Alexander 
bad  agreed  to  the  lease  being  exposed  to  public  sale;  and  the  night 
before  the  sale,  he  annexed  certain  conditions  to  his  consent,  which 
i^tferead  at  the  meeting  when  the  lease  was  exposed;  but  they 
were  so  unfovourable  that  nobody  .would  bid  for  it.  Soon  after  this. 
Sir  Alexander  himself  purchased  the  lease^  and  next  day  let  the 
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eun»  what  kiiid  of  tiUe  ii  luffidieiit  to  f»alble  iSde 
heir  of  the  tenunt  to  umga  ?  As  I  hinre  ocoMmi 
afterwards*  to  consider  this  question  at  semelength^ 
it  is  unnecessary  to  say^  more  here,  than^  tiiat  the- 


ftnn  at  a  oonsiderable  advance  of  rent;    Sir  Alexander  Kamaaywaa 
a  W17  respectable  gentknum,  bat  fii^tcue  had  taken  anr  errooeoiia 
Tiew;.   Hia  conduct  nearly  appfoadbd  to  ftaud^  and  it  waa  in  that 
▼iew  that  tbe  Court  decided  the  case.  Hia  liordahip  seemed  to  think 
that  there  ndght  be  room  ftr  a  di^tinetioit^  in  interpvetiBg  dausea 
auch' as  occurred  here^  between  the  case  wfiere  the  fease  ia  to  the 
tenant  excluding-  assignees  and  sub-tenante  ttWUbttt'^e  hndkrdts 
e&nseni,  and  that  where  the  lease  ia  to  Ae  tenant  and"^  his  assignees 
and  sub-tenants^  ff  consented  to  by  the  landhrd.    In-  the  Ibrmer 
ease^  the  exclusion  beikig  absdute^  in  so  finr  as  the  tenant  w  oon<» 
eernedj  the  landlord  con  be  subject  to  no  eontrouL    He  ma^rgiye  a 
consent  if  he  thinks  pn^ier,  but  is  not  bound  to  ass^  any  reason 
when  he  withholds  it.    In  the  latter  case>  there  may  be  room  fat  a- 
diflferent  construction ;  but  although-  hia  Lordahip  ihou^t  ihat  auch^ 
ar  distinction  might  be  taken^  he  did  not  go  so  ftr  as  to  say  that  the 
latter-mode  of  expressing  the  clause  would  ha«e  1^  to  a  differene 
decikidn.    M  to  the  case  of  M^Kenaie  «..  LeaiOBont  and  Munro  in 
the  Second  DlYisiion,  referred  to  in  the  Lord  Ordtnar/a  interlocu- 
tor^ it  was  no  decision  upon  the  point.  Lord  Succoth,  If  the  question 
had  now  occunsed  H>r  the  first  time^  he  would  hare  been  inclined 
to  agree  with  Ae  opinions  deliivred;  but  when  the  rercrse  had 
been  laid  down  in- a  book  of  authority^  and  when-  the  intei^re- 
tation  there  stated  to  hare  been  sanctioned  by  ^e  Courts  has 
been  repeated  by  a  yetj  high  li^g  audiority  in  his  Lectures^ 
his  Lordship  had  some  doubts,  on  coming  into  Comrt^  how  fir  it 
might  be  proper  to  pu^  a  diilb'ent  construction  upon  tibe  clause. 
The  Court  decided  in  ftvoin-  of  the  landlord,  and  found  him  en-^ 
titled  to  expenses,    Muir  tr»  Wilson,  SOth  January  1830,  not  yei 
reported. 

Hie  lease  of  an  urban  tenement,  where  the  contrary  is  not  ex- 
pressed, carries  with  it  the  power  of  assigning  cfr  snbsetting,  pro- 
Tided  tlie  subject  is  not  subset  for  a  purpose  difilereBt  from  its 
former  use.  Anderson  v.  Alexander  and  Miller,  lOtb  July  181 T; 
Fac.  Coll.  See  also  Ruasel  and  Ackenhead  v.  Benny,  7th  January 
1748.  Elchies  voce  Tack,  No.  13.  Notes,  p.  ^4.  Kilk.  under 
names  Aitchison  v,  Binny,  voce  Tack,  No.  V.  Mor.  p.  10405. 

J  Infra,  chiq>.  vii.  f  S* 
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lieir  of  the  tenint  mby  validly  asiign  mthout  a 
iBemee,  and  gnxit  the  ri^t  in  his  character  of 
beir  aione. 

2.  !Fhe  narrative.'^tL  l&e  narratire^  ihere  ig 
noth»g  particularly  ^teerving  of  attmrtion,  far-^ 
tlwr  than  that  it  must  be  accurate  in  the  names 
of  the  parties,  in  the  descriptian  of  the  lands,  and 
in  the  date  and  period  of  endurance ;  an  error  in 
any  of  these  particulars  ought  to  he.  avoided, 
though  there  are  so  many  circumstances  to  prove 
the  identity  of  the  right  meant  to  be  conveyed^ 
that  the  errois  mus£  be  very  gross  indeed,  brfore 
they  can  be  &tsd  to  the  conveyance.  It  is  usmfl 
to  specify  iihe  rent  payable  to  the  landlord,  and  to 
refer,  in  general,  to  the  other  ^obligations  inoum- 
Ibent  on  the  tenant.:  there  can  be  no  occasion  for 
mentiomng  these  more  particidarly,  as  the  assignee 
is  -bcmnd  to^undertake  idl  the  obligations  ia gene^ 
ral,  as-contained  in  the  lease,  ^wbich  is  sufficient, 
without  a  precise  reeapituhition  of  them. 

It  is  in  this  clause  tbat  l^p  cause  of  granting 
is  expressed ;  4md  it  is  now  requisite,  as  in  the 
daufie  in  the  foot  not^  that  the  precise  amount 
4>f  the  ccHMuderation  paid  by  the  assignee  should  be 
ts^pedfied. 

3.  The  ^dispositive  clause. — In  this  dause,  the 
tenant  makes  over  to  the  assignee,  and  his  heirs 
and  ass^ees,  his  right  and  interest  in  the  re- 
maining years  of  the  lease*  In  the  form  in  the 
foot  note,  a  power  is  given  to  the  assignee,  not  only 
to  possess,  but  to  subset;  this  must  depend  on  the 
terms  of  the  original  lease,  f<Hr  unless  there  be  a 
power  given  to  the  tenant  to  subset,  as  well  as  to 
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assign*  no  such  power  onght  to  be  given  to  the 
assignee. 

This  right  is  given  under  the  condition,  that 
the  assignee  shall  pay  the  rent  to  the  landlwd, 
and  perform  the  whole  obligations  incumbent  on 
the  tenant  by  the  lease.  Here  it  is  prop^  to  in- 
quire, whether  this  obligation  come  under  by  the 
assignee  has  the  effect  of  relieving  the  principal 
tenant;  that  is,  whether  the  tenant,  like  the 
vassal  in  the  feu  right,  £idl8  out  of  the  transaction 
in  consequence  of  having  transferred  his  right  to 
the  new  tenant;  the  new  tenant,  like  the  new 
vassal,  coming  precisely  into  the  place  of  the  ori- 
ginal tenant,  and  thus  relieving  him  of  his  obliga«^ 
tions  under  the  lease. 

Lord  Bankton  and  Mr.  Erskine  hold,  that  the 
principal  tenant  still  remains  bound/  Lord  Kil- 
kerran,  with  reference  to  this  question,  says,  **  Sone 
^  were  of  opinion  that  where  the  tack  is  to  assignees, 
'^  the  tacksman,  after  assignation,  is  no  more  liable 
'^  for  the  rent  than  a  feuar  is  for  the  feu-duty  after 
*f  the  sale  of  the  lands.  But  the  more  general  opin- 
*'  ion  was,  that  where  a  tack  is  to  the  tacksman  and 
his  assignees,  the  tacksman  remains  bound  eten 
after  assignation,  just  as  in  every  other  contract, 
*^  (for  instance)  a  contract  of  victual,  the  assignation 
^  to  that  contract  does  not  liberate  the  cedent."^ 
It  is  on  the  authority  of  this  case,  that  Mr.  Erskine  ° 


4 

■  Bank.  B.  II.  tit.  ix.  §  14.    Ersk.  Inst.  B.  II.  tit.  vi.  §  34. . 
•»  Grant  v.  Lord   Braco,  24th  FebiWy  1743.      Kilk.  p.  533. 
Hcfr.  p.  15279.  • 

^  Brsk,  Ijist.  B.  II.  tit.  vi.  §  34. 
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CHsys^  that  an  assignee  is,  by  his  assign^atien,  substi^ 
tuted  in  *^  place  of  the  cedent^  and  so  be^pmes  ob^ 
**  liged  to  fulfil  all  the  article/s  which  were  laid  on 
^  him  by  the  lease,  yet  without  extiuguishing  th^ 
f\  obligation  against  the  principal  tack^ms^n  him- 
f^  self."  But  the  question  has  not  bectn  considere4 
as  settled  by  these  authodtfles;  fpr  more  x^epently 
f  ^  the  Court  considered  ;the  question  to  be  attjE;Dde4 
with  difiScuJty*  Bjxd  one  upon  which  th^je  wa^ 
]%o  precedent :  The  opinions  pf  Lprd  !Qa]pktoi} 
**  and  Mr.  Erskine,  (it  was  observed)  who  think 
the  cedent  still  liable,  being  founded  enti^ly  on 
an  observation  incidentally  made  by  tljie  .Coiurt 
in  the  case  of  Grant  t;.*  JLord  Braco,  which  wa^ 
decided  on  other  grounds/? 
This,  th^n,  is  to  be  held  as  ^n  undecided  pointy 
nor  can  it  be  affected  by  any  thing  that  may  be 
istated  in  the  assignation :  it  is  a  question  betweei) 
the  landlord  and  tenant,  and  must  either  be  lefj; 
to  the  decision  of  the  law,  or  prpvided  for  by  a 
.da;use  in  ,tke  lease  itselfp  Ho^  far  that  may  be 
proper,  in  order  to  settle  the  matter,  and  to  pre- 
vent the  possibility  of  a  Jaw-suit,  is  a  question  for 
the  parties  to  consider.  If  any  clause  were  to  be 
inserted,  it  is  probable  that  the  landlord  would  in- 
jiist  for  the  security  both  of  cedent  and  assignee^  . 
Wh^ji  the  question  shall  occur  unaffected  )by 
any  special  agreement,  the  analogy  of  the  £m 


•Low  V.  Knowles,  5th  July  1706,    Mor.  p.  13873.     In  this 
Qjyse  the  point  was  not  determined.    Lord  President  Camphell  is 
understood  to  have  been  of  opinion^  that  the  assignation  libefatecl 
^e  original  tenant. 
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right  must  bave  mueh  inflnenod;  vAsiit,  te  tilt 
otiber  hand,  the  nature  of  the  kafle,  and  the  db^ 
ligations  come  under  by  the  tenant,  ^mSl  no  doubt 
be  attended  to.  There  is  a  diMinctaon  on  tb5g 
point,  of  which  Lord  Bankton  takes  iiotiee.  It 
is  the  case  of  an  assignation  bjr  an  assignee;  md 
although  he  is  of  opinion,  that  the  t^ant  asrigtf* 
ing  remains  bound,  yet  in  the  ca6e  of  a  second 
assignation  by  the  asAgnee,  he  thinks  the  first  as- 
signee wiB  be  relieved,  on  the  right  being  eooi- 
plcted  in  the  person  of  the  second  ass^nee.* 

4,  I%e  Clause  of  Warrandice. — ^This  dause, 
in  the  form  in  the  foot  note,  is  introduced  by  a 
declaration  that  the  cedent  has  paid  up  the  rents^ 
and  performed  all  the  obligations  incumbent  on 
the  tenant,  previous  to  the  term  ef  the  asognee's 
entry.  This  is  a  point  that  never  oUght  to  be  ne^ 
glected  by  the  assignee  or  his  agent ;  he  ought  to 
see  the  discharges  of  the  rent ;  and  here  it  will  be 
proper  for  him  to  observe,  that  it  is  not  merely 
by  the  legal  terms  that  he  is  to  judge  of  the  rent 
due,  but  by  the  crops,  with  reference  to  the  terms 
at  which  the  rents  of  the  crops  may  be  payable; 
and,  therefore,  the  discharges  to  be  produced  to  the 
assignee,  will  be  the  discharges  of  the  rent  of  the 
crops  reaped  by  the  cedent,  though  they  may  be 
})ayable  (as  will  sometimes  happen)  a  twelvemefuth 
^ter  the  period  of  the  assignee's  entry.  With- 
out attention  to  this,  and  by  failing  to  connect 
clearly  the  rents  and  crops  at  the  period  ^f  the 

'•  Bank.  B.  11.  tit.  ul  §  14. 
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attigiiee'8  entry,  the  utmost  comfuaion  will  ensae^ 
and  die  uAgaee  mfty  suffer  much  injustioe. 

It  will  fiuther  be  proper,  tlmt  the  asngnee 

afaonld  consider  well  the  nature  of  the  obligatione 

incumbent  on  the  tenant  by  the  original  lease ; 

because,  from  the  moment  of  his  accepting  of  the 

ase^ation,  he  becomes  liable  to  the  landlord  fivr 

their  performance.    The  necessity  of  attending  to 

these  particulars  will  be  very  obvious,  from  the 

consideraticm  that  this  obligation  on  the  part  of 

the  assignee^  will  subject  him  in  payment  of  all 

arrears  of  rent  due  at  his  entry/ 

*    The  warrandice  of  the  assignation  is  from  fact 

and  deed  only,  that  is,  the  cedent  warrants  the  as^ 

signee,  that  he  neither  has  done,  nor  shall  do  any 

thing  to  defeat  the  right  he  has  given.    By  this 

obligation,  the  assignee,  if  he  has  completed  hia 

right,  will  be  secured  against  the  claims  of  the 

cedent's  creditors,  or  voluntary  assignees.     In  vir* 

tue  of  the  assignation  he  has  dso  right  to  the  ori« 

I  I         ■<— — —     I    III        «■     I    I— .irt— H     111!    ■      I       I         ■■      »    11    II     11        I I     II         I I  II     I         ■ 

•  R088  V.  Monteilh,  &C.  5th  February  U86.  Fac.  CoU.  Moiv 
p.  152^0.  This  case  is  thus  shortly  stated  in  the  Fac.  Coll.— ^^  A 
**  tacksman  of  lands  assigned  his  lease  to  certain  persons,  as  tra»« 
'*  tees  tbr  his  creditors.  These  trustees  having  entered  into  the 
''  possession^  were  sued  for  pajrment  of  the  rents  of  two  years  an-« 
"  teoedent  to  the  assignment  in  their  favour.  The  Lord  Ordinary 
**  found,  that  by  ac^pting  the  assignation,  the  defenders  had  sulv* 
''  jected  themselvei  to  payment  of  the  arrears  of  the  rent  then  due. 
'*  A  reclaiming  petition  being  presented  to  the  Court,  it  was  held 
''  to  be  perfectly  dear,  that  those  arrears  were  a  burden  inseparable 
*'  from  the  right  to  the  lease ;  and,  therefore,  the  petition  was  re< 
^  Aised  without  answers." 

The  same  holds  with  r^^  to  legal  assignees  under  the  bank« 
rupl  statute,  against  whom  the  landlord  may  enforce  his  right  by  g 
removing,  under  the  Act  of  Sederunt  1756.  Nisbet  &  Company's 
Ttrustee^ Petitioner,  10th  Dec.  1802.  Mor.  p.  15378,  vide  Supra,p.3M. 
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ginal  lease,  and  to  the  clause  of  wanrandiee  by  th^ 
landlord  therein  contained,  which  in  every  case 
is  a  clause  of  absolute  warrandice.  The  assignee, 
therefore,  has  the  absolute  warrandice  of  the  land-- 
lord,  and  the  warrandice  from  fact  and  deed  of  the 
cedent.  These  are  the  degrees  of  warrandice, 
ivhich,  independently  of  stipulation,  the  lease  and 
the  assignation  bear ;  and  if  they  are  to  be  altered, 
it  must  be  hy  agreement  of  the  parties. 

5.  Clawe  of  Delivery — CUime  qf  Begistra- 
tion,  and  Testing  Clause. — lHo  remark  of  any 
great  importance  occurs  on  these  clauses. — The 
dause  of  registration  is  for  preservation,  and,  if  ne- 
cessary, that  execution  may  follow ;  though  the 
clause  of  warrandice  be  the  only  clause  of  the  deed 
on  which  diligence  of  any  kind  can  follow :  and 
were  warrandice  to  be  incurred,  it  would  probar 
bly  be  by  an  action  that  the  assignee  would  seek 
for  redress. 

2.  The  form  of  completijig  the  assignatum.-^ 
Our  law  has  required  that,  as  a  check  on  fraud- 
ulent and  private  conveyances,  every  transference 
pf  property  shall  be  accompanied  by  some  outward 
visible  act,  indicative  of  the  change.  The  pro- 
perty pf  moveables  is  transferred  by  possession — of 
heritage  by  infefkment.-^The  assignation  to  debts 
is  completed  by  intimation — ^aiid  the  lease  is  per- 
ifeeted  by  possession. 

Taking  it  as  the  general  rule,  that  an  assigna- 
tion to  a  lease  is  completed  by  the  assignee's  ob- 
taining the  natural  possession  of  the  farm,  we 
have  to  inquire  how  far  it  will  apply  to  the  differ- 
ent cases  which  may  occur. — 1.  Where  a  tenant. 
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mth  power  of  assigning  of  subsetting,  assigns  hi$ 
lease,  the  rule  applies;  for  \nthout  possession,  ana 
while  the  tenant  remains  in  the  farm,  the  right 
of  the  first  assignee  may  be  defeated  by  a  second 
assignee  who  obtains  first  possession,  or  by  an  ad- 
judging creditor  of  the  tenant.      The  right  of' 
the  assignee,  therefore,  in  this  case,  is  completed 
only  by  his  obtaining  the  natural  possession  of 
the  farm.     2.  Where  again  the  principal  tenant 
has  first  subset  the  farm,  and  then  assigned  his 
right,   the  assignee   cannot  in  this  case  attain 
the  natural  possession    of   the  farm — still,    he 
may  attain  possession  by  drawing  the  rents  pay- 
able by  the  sub-tenants,  ^nd  this  lyill  cppipletq 
hii;  right  as  efiectually  as  the  natural  possession 
of  the  farln   iii  the  former  case.* — But  several 
months     may     sometimes    elapse    before   it    is 
possible   fpr  the-  assignee  to  complete  his  right 
by    actually  drawing    the   rents,    and    it  may 
oftpn  be  necessary  to  complete  the  right  without 
^lay  :^  where  this  is  the  case,  the  intimation  of 

•  Sime's  Trustee,  Petitioner,  23d  May  1806.     Fac.  Coll.     Mor. 
Appendix  voce  Tack,  No.  13.      It  was  found  in  this  case,  that 
where  a  farm  under  lease  had  heen  subset,  an  assignation  to  the 
lease  may  be  made  to  another,  which  will  be  effectual  if  the  assignee 
uplift  the  surplus  rent,  leaving  the  sub-tenant  to  pay  the  prin- 
eipal  rent  to  the  landlord.     It  was  observed  on  the  Bench,  that 
*'  there  have  been  many  questions  as  to  the  mode  of  completing  as-^^ 
**  signations  to  al^ise:    But  there  can  be  none  more  effectual  than 
^'  possession.     Here  there  is  all  the  possession  the  case  admits  of— - 
''  the  possession  of  the  sub-rents,  which  implies  also  mtimation  to 
"  the  sub-tenants." 

*  Wherever  it  can  be  done  in  cases  where  there  is  likely  to  be  a 
competition,  the  possession  should  be  proved  by  a  payment  and  re- 
ceipt to' account,  in  the  name  of  tlje  assignee,  however  small  It  may 
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the  right  affords  the  natond  and  ttgolBX  m€sam 
of  ooinpleting  it«  To  whoin»  then»  ought  this  in-^ 
titnation  to  be  made  ?  to  the  landlord  or  to  the 
tub-tenant  ?  And  here  it  will  be  obeerved,  that 
the  intimation  is  considered  as  a  solemnity ;  smd 
it  being  the  object  of  the  oonveyanee  to  enaiUe  the 
Assignee  to  draw  the  rent  paynbk  by  the  Mb-teH* 
mtf  it  is  to  him  the  intimation  should  be  made» 
and  not  to  the  landlord/  In  Hardie  Douglas*  oase 


*  Hardie  Douglas  v.  the  Creditors  of  Hay,  6th  June  1794. 
Fac.  ColL    Mor.  p.  SS09.    In  ihis  caae.  Hay  gpave  asrignoddaB  of 
«  Bub-lease  to  Hardie  Douglas,  and  to  two  other  credltonty  as  a 
•security  for  their  dehtsj  but  none  of  the  assignees  entend  into  pos- 
session. Oh  Hay's  being  made  banlcrupt,  in  terms  of  the  act  1696, 
two  of  the  assignees  intimated  their  rights  to  the  principal  lessee^ 
the  third  assignee  ako  intimated  lus  r^ht  soqa  after,  bat  not  nntH 
Hay  had  executed  a  voluntary  trust-deed  Hx  behoof  of  his  credi- 
tos.      The  trust-deed  declared  that  the  tights  and  preferences' 
which  the  creditors  had  already  obtained,  should  not  be  afiected 
by  it.    Hie  trustee  sold  the  sub-lease.    In  a  multipl^oinding  for 
^dividing  the  price,  the  question  occurred,  whether  those  creditois, 
who  had  obtained  assignations,  had  thereby  secured  a  preference  ; 
and  on  this  point,  the  other  creditors  nudntained,  that  as  the  as-* 
signations  had  only  been  intimated  to  the  pilndpal  tenant,  they 
liad  never  been  properly  completed.  ' 

The  question  did  not  turn  on  the  efl^  <^  these  assignations,  be* 
cause  the  trust-rig^,  which  was  in  competition  with  them,  pre- 
served the  preferences  obtained ;  and,  therefore,  without  any  intinuH 
tion,  the  assignations  gave  a  preference  to  Hardie  0oa£^,  and  the 
<>thers.  But  the  Court,  on  this  occasion,  expressed  the  following 
opinion  of  such  intimations-:— ''  Possession  is  so  fiur  essential  to 
the  conveyance  of  a  lease  in  security  of  debt^  that,  without  it^ 
the  assignee  has  only  a  personal  right;  eonaequently  a  subsequent 
assignee  or  adjudger,  getting  first  into  possession,  would  be  pre* 
*'  ferred.  At  the  same  time,  wereaprooessof  a^udication  tobc 
brought,  the  assignee  might  insist  to  be  put  into  possession  be- 
fore the  right  of  the  sludger  could  be  completed ;  and  a  sum- 
mary application  to  the  Judge  Ordinary  to  that  efifect  would  be 
^  competent.    The  intunation  in  the  present  case  had  no  effect  in 
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»'niV*t(ftimt  ftwgned  bis  $ii£-Ieaae»  on  which  «sh 
iJigMtiaii.na  possemon  followed,  though  the  co»« 
reyMioe  wm  afterwiurds  intimated  to  the  principal 
tenant*  The  question  came  to  b^  what  right 
was  Yfssted  in  these  assignees  ? — ^The  Court  were^ 
^ot  called  upon  to  dedde  on  the  effect  of  the  inti^ 
ination»  because  (lU  preferences  had  been  presenr-^ 
^  by  a  trufftrdeed  agreed  td  by  the  creditors. 
]34it  the  Judgesp  in  ^eliyemig  thfehr  opinims^  heldr 
%.  That  the  assignation  to  a  kase  is  craopletedl 
1^  actual  possesKioD,  car  by  an  appIi<uition  to  the 
Judge  Ordinary  to  be  put  into  the  actual  posses^ 
aion  of  the  farm :  9.  That  when  a  prmcipal.  ten- 
ant assigns  a  sub-lease»  the  assigoation  must  be 
intimated  to  the  sub-tenant,  and  not  to  the  land* 
lord  i  and  3.  That  where  the  right  is  given,  not 
l>y  the  principal  tenant,  but  by  the  sub-tenant,  it 
can  be  completed  <mly  by  act^ual  possession.  It 
was  added^  that  in  the  mean  time  intimation  of 
the  conveyance  by  the  sul>-tenant  may  be  made 
to  the  principal  tenant,  in  order  to  pubfish  the 
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'*  completing  the  ngbi.  Wbere  tbe  principul  lessee  afldgns  his 
^  lease^  the  right  of  the  assignee  i»  completed  by  intimation  to  the 
^  snb-tenantSj  requiring  them  to  pay  their  rents  to  him :  -where^ 
«'  afgda,  the  mb^tenaiit  ii  the  granter  of  the  assignatioQ^  the- right 
''  of  the  assignee  can  onty  be  completed  by  actual  possession  of  the 
^  subject^  though;  in  the  mean  time^  an  intimation  te  the  principal 
**  lessee  nay  be  proper^  in  order  to  render  the  transaction  public. 
**  It  is  no  olf^etioa  to  the  intimation^  that  it  took  place  alter  the 
**  bankruptcy  of  the  cedent;  that  event  does  not  psevent  creditors 
'^  ihmi  taking  any  step  for  their  own  safety^  which  can  be  done 
'^  without  the  interrention  of  thehr  debtor."  Fac.  CgIL  In  giv« 
ing  his  opinion  in  the  late  case  of  Yeoman  v.  Elliot  and  Foster, 
infra,  p.  353^  Lord  Balgray  said^  that  this  case  of  Hardie  Douglas  i» 
inconrectly  reported.  His  Lordship  had  been  Counsel  in  the  case^ 
See  Fac.  Reports^  fid  Felnruary  l&13^  p.  )5]. 
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conveyance.  It  is  thud  settled^  that  Vfhtre  thd 
assignation  is  made  hy  a  principal  tenant,  who  has 
preyionsly  subset  his  fann,  the  assignation  is  ,M 
be  completed  by  intimation  to  the  sub-tenants. 
4.  Where  again  the  assignation  is  made,  not  by 
tli6  principal  tenant,  but  by  the  sub-tenant,  this 
is  just  a  repetition  of  the  case  where  the  prineipi^I 
tenant  assigns  his  right  without  having  subset  hiGi 
farm.  The  principal  tenant  in  the  one  case,  and 
the  sub^tenant  in  the  other,  is  in  the  natural 
possession  of  the  farm ;  and  where  that  happencr, 
the  assignation  by  either  can  be  completed  only 
by  the  asngnee's  acquiring  the :  actual  possession 
of  the  farm.  This  also  is  laid  do\m  in  the  opi-^ 
nions  delivered  in  the  case  of  Hardie  Douglas. 

These  embrace  the  principal  caseii — ^The  as- 
signation by  the  principal  tenant,  where  he  is  ill 
the  natural  possession  of  the  farm — ^the  assigna-^ 
tion  where  he  has  subset  his  farm — and  tiie  ds- 
signation  by  the  sub-tenant.  But  the  observatioxi 
made  on  the  Bench .  in  the  case  of  Hardie 
Douglas,  relative  to  the  intimation  of  a  convey- 
ance by  a  sub-tenant,  does  not  authorise  us  to 
conclude  that  an  intimation  of  such  a  right  to 
the  landlord  could  complete  the  right  and  supply 
the  want  of  actual  possession.*  The  observation 
refers  merely  to  the  prudence  of  making  such  an 
intimation  in  order  to  give  publicity  to  the  right : 
but  the  question  as  to  its  legal  effect  was  not  be- 
fore the  Court.  Such  an  intimation  leaves  the 
sub-tenant  in  the  full  possession  of  his  rights  in 


^'  See  below,  foot  note,  p.  353. 
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the  aye  of  the  public;  and  where  possession  o£ 
(he  farm  is  required  to  complete  the  transference 
of  the  right,  the  effect  produced  by  his  retaining 
possession  can  never  be  defeated  by  an  act  so  pri- 
vate a^  an  intimation  to  the  principal  tenant 

Where,  for  example,  a  tenant  aissigns  his  right, 
and  the  assignee  subsets  the  farm,  the  assignee's 
right,  in  the  ordinary  case,  is  beyond  all  question  t 
his  possession  by  a  sub-tenant  fiilly  completes  the 
right  he  received  from  the  principal  tenant ;  yet 
such  is  the  effect  that  would  be  giVen  by  the 
Court  to'  a  transaction  of  this  kind,  where  the 
original  tenant  was  retained  in  possession  with* 
out  any  outward  mark  to  show  the  change  in  the 
nature  of  his  right,  that  they  would  not  support 

the  right  of  the  assignee/ 

-     -  -  .    .  ■     -^-f 

*  Wallace  v.  Campbell,  16th  November  1750.    Kilk.  voce  Com- 
petition>  No.  6.     Elchies  voceTaick,  No;  17,  Notes,  p.  445. '  Mor. 
p.  3805  and  15880.    In  this  case  Campbell,  vintner  in  Inverary, 
held  a  lease. from  the  duke  of  Ai^le  of  some  tenements  in  InVer- 
ary  for  three  19  years;  and,  being  indebted  to  several  persons,  he 
prevailed  on  his  brother  to  become  bound  for  his  debts  to  the  ex- 
tent of  jCd24,  and  to  take  an  assignation  to  the  lease  for  his  pay- 
ment   This  was  accordingly  done ;  Campbell  of  Inverasragan,  die 
brother^  became  bound  for  the  debts,  and  took  an  assignation  to  the 
lease,  and  at  the  same  time  gave  his  brother  a  sub^lease  for  1 1  years, 
at  the  rent  of  £12  Sterling.    In  this  way  the  original  tenant  con« 
tinned  in  possession  of  the  subject,  without  any  circumstance  to 
prove  the  change  that  had  taken  place.    In  opposition  to  the  right 
thus  Vested  in  Inverasragan,  Wallace,  an  ac^udging  creditor  of  the 
brother's  whose  a^j^^^^^^o^  ^"^^  &  y^^  posterior  to  the  assignation, 
brought  an  action  of  mails  and  duties^  when  it  came  to  be  ques- 
tioned whether  this  private  assignation  or  the  adjudication  gave  the 
preferable  right  to  the  lease.    According  to  Lord  Kilkerran's  re- 
JK)rt ;— /'  This  transaction  was  considered  as  fully  onerous,  and  the 
project  fair  and  generous  on  the  part  of  Inverasragan,  in  order  to 
enable  his  brother  to  carry  on  his  business ;  but  the  decision  went 
upon  the  abstract  principle  in  law^  whereof  the  adjudger  wap 
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The  ftUowiiig  passage  from  KUkerran  eKpkiiui 
the  principle  :-^^^  Transmisnoiia  of  every,  ssbject 
^^  must  be  eompleted  by  some  publie  act  that  may 
«•  come  to  the  knowledge  of  thrnl  parties^  and 


^'eren  ilt  equity  entitled  ta  take  advoBtage,  hit  debtor  having^ 
'*  omitted  to  take  ^n  his  debt  in  the  list^  though  Inverasfagi^  maj 
'*  have  been  ignorant  thereof.  IVansmisnona  of  erery  subject  of 
^*  whatefpr  kind  mint  be  oompleted  by  aome  public  aet  that  may 
''  come  to  the  knowledge  of  third  parties;  and  without  which^  the 
^'  transmission  will  be  incomplete,  be  it  ever  so  fidr  and  honestly 
^'  intended.  The  transmlssiDn  of  the  property  of  moreables  is  coai" 
f*  pleted  by  detiTery^  of  lands  by  infefhnent,  of  nomina  by  jntima* 
"  lion,  of  tacks  and  other  rights  wjiich  require  no  in&ftment  by 
"  possession ;  and,  therefore,  between  two  tacks,  or  between  two  as- 
*^  signations  to  a  tack,  or  between  two  sub-tacks,  it  is  the  first  pos-* 
*'  session  that  determines  the  pvelbxence.  So  &t  may  be  true,  that 
**  in  some  cases,  when  a  tack  is  assigned,  the  assignee  eannot  attain 
*'  the  natural  possession :  as,  for  example,  when  a  proprietor  assigns 
**  a  tack  whereof  years  ate  still  to  run ;  but,  in  that  case,  the  dvil 
"  possessiOB,  by  uplifling  the  rents,  comes  in  its  plac^  ;•  or  if  such 
<<  assignee  shall  be  considered  only  aa  an  assignee  to  the  mdls  and 
"  duties  during  the  currency  of  the  tenant's  tack,  it  must,  aa  other 
^'  assignations^  be  completed  by  intimation  "to  the  tenant.  But  in 
*'  no  case  can  a  transmission  be  deemed  complete  where  no  act  in- 
'^  terrenes,  other  than  what  passes  between  the  granter  and  recdv« 
er,  and  ia  known  to  nobody  but  themselves,  which  was  the  pre* 
sent  case.  And  it  was  thought  no  good  answer  (which,  for  In* 
▼erasragan,  was  chiefly  insisted  on),  lliat  as  it  was  the  very  pur« 
*f  pose  of  the  dispa:ition  that  he  was  not  to  have  the  natural  pos- 
session, and  that,  consequently,  he  was  in  eflfect  no  other  than  an 
assignee  to  the  mails  and  duties,  at  least  during  the  oarreticy  of 
<'  the  sub^tack ;  so  the  sub-tock  being  to  the  granter  himself  who 
"  was  in  poosession,  there  was  no  other  to  whom  intimation  could 
*'  be  made;  and,  therefore,  either  the  transmission  ought  to  be  con- 
*'  sidered  as  complete,  or  it  must  be  said,  which  none  would  say, 
,  '<  that  such  sort  of  agreement,  however  in  itself  flitr  and  honest, 
was  reprobated  in  law;  for  still,  as  haa  been  said,  the  dvil  pos- 
session  was  what  completed  the  right,  for  as  the  remit  to  the  Or« 
dinary  supposes  payment  might  have  been  made  of  the  duke's 
rent  by  the  disponee,  or  he  might  have  been  enn^ed  as  the  ten^ 
ant,  whidi  ought  to  have  served  ftr  intimation."    Kilk.  p.  144* 
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'^  ivithbut  whicli  the  transmission  ndll  be  incom« 
**  plete,  be  it  ever  so  fair  and  honestly  intended."* 
The  wan t>  therefore,  of  a  public  act,  is  destructive 
to  the  right  of  the  assignee :  But  we  may  be  al- 
lowed to  suppose  that  the  intimation  to  the  land- 
lord would  in  this  case  have  supplied  what  was 
defident  in  the  right  of  the  assignee,  since  the 
Court  sought  for  evidence  of  a  payment  having 
been  made  to  the  landlord  in  the  name  of  the  as- 
signee, or  for  the  entry  of  his  name  in  the  land- 
lord's rental  book,  which  indicates  an  opinion,  that 
the  Court  would  have  held  a  formal  intimation  to 
the  landlord  as  a  public  act,  sufficient  to  supply 
what  was  defective  in  the  right  of  the  assignee.^ 


•  KilLp.  144.  • 

^  This  opinion  has  been  Confirmed  in  a  late  case^  Yeoman  v: 
£lliot  and  So6ter,  9A  February  1  dl3.  Fac.  ColL  tii  this  case,  two 
long  leases  were  assigned  by  the  lessees  to  Elliot^  in  trust  for  Elliot 
and  Foster,  in  security  of  advances.  On  receiving  this  assignation, 
the  assignee  had  hisniame  enrolled  as  tenant  in  the  landlord's  rental 
book,  and  then  granted  sub-tacks  to  the  lessees,  who  thus  remained 
in  possession.  The  lessees  became  bankrupt ;  atid  Elliot,  in  virtue 
of  a  power  of  sale  contained  in  his  assignation,  had  advertised  the 
leases  fiir  sale,  when  he  was  interrupted  by  a  suspension  and  inteir-« 
diet  at  the  instance  of  Yeomen,  the  trustee  on  the  lessee's  seques^ 
trated  estates.  The  trustee  atgued,  that  an  entry  in  the  landlord's 
lental  book  was  not  a  sufficient  publication  of  the  transfer  of  the 
property,  and  that  the  creditors  had  transacted  with  the  hankrupts 
on  the  &itfa  of  their  continued  possession.  Lord  Balgray  said,  that 
to  adopt  the  trustee's  argument,  would  be  to  overthrow  the  credit  of 
the  whola  tenantry  in  the  country.  A  lease  is  merely  a  personal 
right,  the  parties  to  which  are  the  landlord  and  the  tenant.  This 
right  is  transferrable,  like  all  other  personal  rights,  by  assignation  ; 
and  the  transference  is  completed  by  intimation  to  the  only  other 
person  concerned,  the  landl6rd«  How  that  intimation  is  made  is 
^no  oonsequence,  if  it  be  acknowledged  that  it  was  made.  Tlie  as- 
signation may  be  secret^  known  only  to  the  parties  to  the  transact 
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Thus,  in  otAet  to  complete  the  asmgnatian  ttf 
the  lease,  it  is  necessary, 

1.  That  the  assignee,  to  the  interest  of  the 
principal  tenant^  where  the  principal  tenant 
is  himself  in  possession  of  the  fiirm,  or  to  tfaar 
interest  of  the  snb^tenant,  should  have  po»^ 
session  o(  the  farm,  in  order  to  complete  hi* 
right.  An  intimation  to  the  landlord,  ok  to 
the  principal  tenant,  (in  case  of  an  asngnakum 
by  a  sub-tenant)  will  not  be  effectnaL 

%  Where  the  tenant  has  subset  bis  fann,  and 
then  assigns  his  interest,  (and  it  is  the  same 
thing  where  the  landlord  assigns  the  rents 
due  to  him),  the  assignee  must  be  in  posses* 
sion  by  drawing  the  rents,  or  his  right  must 
be  intimated  to  the  tenant  or  sub-tenant  by 
whom  the  rents  are  payable. 

3.  Where  a  tenant  is  desirous  of  assigning  his 
lease,  and  at  the  same  time  of  retainuig  pos^ 


lion;  but  ihl*  cannot  be  hdped;  H  oifiei  Srom  ihe  nature  of  tiie 
right.  Even  whore  there  U  a  aub-tenaot,  he  majr  pajr  hit  rent 
without  any  one  knowing  to  whom,  or  who  it  in  rif^t  of  the  leaae. 
tlie  case  of  Hardie  Douglaa  ia  inconectly  reported.  Hie  Court 
concurred  with  Lord  BalgrajTy  and  found  that  the  right  waa  aufll*- 
ciently  completed  in  the  aaaignee.  Mr.  Bell,  Com.  VoL  I.  p.  86, 
^Saaenta  firom  the  doetriae  of  thia  caaeaa  being  inoonaiatent  with  the 
true  prindplea  of  law.  ''  Intimation/'  he  aaya,  ''  ia  a  completiou 
**  of  an  aaaignation,  only  when  it  ia  made  to  a  cuatddier  of  move- 
*'  ablea^  conyerting  him  thenceforward  into  a  cuatodier  fi>f  the  aa« 
*'  aignee,  or  to  a  debtor,  diacbarging  the  claim  of  the  ibrmer  creditor, 
*'  and  aubitituting  the  aaaignee  in  hia  plaee.  So  the  aaaignation  of 
'*  a  anb-leaae  ia  well  competed  by  intimation  to  the  sulvtenant^  be« 
*'  canae  it  la  truly  only  an  aaaignation  of  renta,  and  the  anb-tenant 
''  ia  the  debtor.  But  there  are  no  termini  habUes  &r  intimation  to 
^  the  hmdlord  to  the  ei^  of  traaa&ning  the  right" 
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aebsion,  it  is  Becessary  for  him  to  assign  and 
i-eceive  a  sub-lease  from  his  assignee;  bat,  in 
order  to  publish  the  transaction^  an  intima^ 
tion  of  the  right  to  the  landlord  will  be  re- 
quired^    In  this  way,  the  assignee  will  have 
possession  by  receiving  the  rents  ftom  hia 
snb^tenant,  and  the  objection  of  secrecy  will 
in  all  probability  be  removed  by  the  inti-* 
mation  to  the  landlord. 
The  assignation  to  the  lease,  thus  completed^ 
is   capable  of  competing   with   other  voluntary 
conveyances,  or  vdth  legsl  diligence.     1.  In  com-^ 
petitions  with  voluntary   conveyances,   the   pri-^ 
ority  of  the  possession,  or  of  the  intimation,  must 
regulate  the  preference.   2.  Ccnnpetitions  with  the 
diligence  of  creditors  may  occur  either  with  the  ad« 
judication  or  with  the  arrestment.     1.  jdd^udica-^ 
tion. — ^Where  an  iidjudication  has  been  begun  be^ 
fore  the  date  of  the  assignation,  litigiosity*  will 
give  the  adjudication  a  preference  over  the  as- 
signation; where,  again,  the  assignation  has  been 
granted  before  the  summons  of  adjudication  has 
been  executed,  the  preference  of  the  two  rights  will 
be .  regulated  by  the  date  of  their  completion.— 
The  adjudication  of  a  lease  does  not  require  sa- 

*  Litigioaity  is  intended  to  protect  the  diligence  by  which  credi-« 
ton  propoie  to  attach  the  heritage  of  tlieir  debtors,  and  it  founded 
on  the  suspicion  natundly  entertaiaed,  diat  a  debtor,  to  def^  ^0 
diligence  of  his  ciiediton,  may  be  tempted  to  divest  himself  before 
the  diligence  be  completed;  and^  therefore,  whenever  the  a^udica-4 
tion  or  inhibttion  is  ftdiy  oxecttted,  litigiosity  commences ;  after 
which,  even  a  deed  granted  fbr  a  faluiiible  eeosideratilw  will  net 
carry  the  sul^ect  from  the  creditor. 
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sine,  and  therefore  the  preference  of  the  adja£- 
cation,  and  of  the  assignation,  will  depend  upon 
the  question,  iivhether  the  possession  following^ 
on  the  assignation,  pr  the  intimation  of  it,  be 
prior  or  posterior  to  the  date  of  the  decree  o£ 
adjudication.  2.  'Arrestment — ^The  arrestment 
is  a  diligencefitted  to  attach  moveable  debts  only  ; 
it  does  not  there£9re  carry  any  right  to  the  lease^ 
as  it  can  be  carried  only  by  the  adjudication; 
it  merely  attaches  the  rent  due  by  the  tenant : 
The  assignation,  therefore,  can  come  in  competi-- 
tion  with  the  arrestment;  only  in  the  case  of  aa 
assignation  by  the  landlord  of  the  rents  due  to  him 
under  the  lease,  or  in  the  case  of  an  assignation 
to  a  sub-lease ;  and,  in  these  cases,  the  prefierence 
will  depend  on  the  prio^ty  of  the  arrestmimts^ 
and  of  the  intimation,  of  the  assignation. 


SECT-  II. 


THK  sub-lease: 


This  is  a  deed,  by  which  the  tenant  creates  s 
new  lease  of  his  farm,  by  which  transaction  he 
becomes  landlord  to  the  person  receiving  the  sub- 
lease. The  circumstances  under  which  a  tenant 
can  exercise  this  power,  have  been  already  stated, 
and  the  form  of  ^e  deed  (in  the  foot  note)  will 
explain  the  nature  of  the  rights  which  it  creates^ 
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md  mSk  |>oint  out  the  resexxiblaiice  vMch  it  bears 
to  the  pTindpal  lease/ 


*  8UB- LEASE. 

It  is  cotitracted,  agreed,  and  ended,  between  the  parties  fbllowing  ; 
-vis.  B,  principal  tacksman  of  .the  knds  and  others  after  mentioned; 
and  having  power  under  his  lease  to  grant  the  following  sab-lease,  on 
■the  one  part,  and  C  on  the  other  part,  in  manner  following :  that  is 
io  say,  Uie  said  B,  in  consideration  of  the  tack-duty,  and  other  obli- 
gations come  under  by  the  said  C,  in  manner  after  expressed,  has 
raftfef,  as  he  hereby,  under -^e  conditions  and  provisions  following, 
subsets,  and,  in  sub-taek  and  asaedation,  lets  to  the  said  C  and  his 
kcira,  aXi  and  whole  die  fiurm  of  ,  and  that  for  all  the  years 

and  space  •f  years,  (being  the  years  still  to  run  of  the  tack, 

of  the  said  lands,  held  by  the  said  B,)  from  and  after  the  said  C's 
entry  to  the  premises,  which  is  hereby  declared  to  be  at  the  term  of 
in  the  present  year :  But  always  with  and  under  the 
several  conditions  and  provisions  contained  in  the  said  tack,  entered 
into  between  the  said  B  and  A,  of  date  ,  and  recorded  in  the 

books  of  Council  and  Session  :    To  which  tack  reference 

k  hereby'  made,  and  of  wluqh  an  extract  is  herewith  deliver- 
ed  up  by  the  said  B  to  die  said  C :  And  further,  the  said  B  at- 
signs  atul  transfers  from  htm,  his  heirs  and  successors,  to  the  said 
C  and  his  foresaids,  the  whole  stipulkdons  and  obligations  con- 
ceived in  &vour  of  the  tenant,  as  contained  in  the  said  original  lease, 
in  so  ftr  as  diey  have  not  akeady.implemented,  in  terms  of  the 
said  lease ;  which  sub^lease  the  said  B  hinds  and  obliges  him  and 
bis fbresaids,  to  warrant  to  the  said  €  and  his  foresaids*,  stall 
hands,  and  against  all  deadly,  as  law  wiU;  ^  which  causes,  and 
•n  the  other  part,  the  said  C  hereby  binds  and  obliges  himself,  his 
betrs  and  executors  whomsoever,  to  content  and  pay  to  the  said  B 
and  his  fiiresaids  yearly,  during  die  currency  of  this  sub-tack,  the 
Bupi  of  £  sterling,  in  name  of  rent  or  sub*tadc  duty ;  and 

that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  beginning  the  first  term's  payment  at  the  term  of*  , 
and  die  next  term*s  payment  at  the  term  of  thereafter^ 

and  that  for  crop  and  year  ,  and  so  forth  termly  diereafter, 

during  die  currency  of  this  sub*tack,  with  one-fifth  more  of  each 
term's  payment  of  liquidate  penalty,  in  case  of  fttilure,  and  die  lawfhl 
interest  of  the  said  rent,  firom  the  time  the  same  falls  due,  during  the 
.  not  payment  thereof:  And  further,  die  said  C  hereby  accepts  of  die 


5^ 
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The  explanation,  which  has  heen  akeady  given 
of  the  terms  of  the  lease,  will  render  it  unneces- 
sary to  say  any  thing  on  the  terms  of  this  deed ; 
and  it  will  be  sufficient  to  mark  those  circumstan* 
ces,  in  which  the  situation  of  the  parties  to  the 
sub^lease  either  creates,  or  seems  to  create,  a  dijEBer* 
ence  between  their  rights,  and  those  enjoyed  hy 
the  parties  under  the  original  lease.* 


whole  hooaes^  &na»,  and  indonneB^  on  ^  said  ftnn,  aa  in  ibe 
Bane  good  order  and  condition  aa  that  in  which  they  are  to  he  kfl, 
in  terms  of  the  principal  tack^  at  the  expiration  thereof;  and  be 
binds  and  oUigea  him  and  his  ftresaida  to  uphold  the  sine  in  good 
order  and  condition,  during  the  cnrrency  d  thia  sab-^aek,  and  to 
leave  the  same,  at  the  expiration  hereof,  in  the  oider  required  b j  the 
conditions  of  the  said  principal  tack :  Andjuriker,  the  said  C  binds 
and  obliges  himself  and  his  )K>resaids,  to  implement,  fblfil,  and  per^ 
form  the  whole  other  stipulations  and  obligations  inctni^ient  on  the 
tenant  by  the  said  cniginal  tack,  which  are  all  here  held  aa  repeated, 
excepting  the  payment  of  the  rent  or.  tack-daty,  due  hy  the  said  B  to 
the  said  A,  kir  the  said  snhjects  ;  which  rent  is  hereby  dedaivd  to 
be  payable  by  the  said  B  and  his  afrranids,  oat  of  the  sub-taek  dn* 
ties  hereby  stipulated,  to  be  paid  by  ham  by  the  said  C :  And  bsify, 
both  parties  bind  and  oblige  themselTea  and  thenr  foreaaidft,  to  im^ 
plemeni  uid^fiiffil  their  reapeetifle  psrts  of  ihesaid  premiaes,  eaA  ta 
the  other,  under  the  penalty  of  £  aterlii^,  to  be  paid  by  the 
party,  failing  to  the  party  observing,  or  willing  to  oboerve  theaamex 
ever  and  above  performance ;  and  they  consent  to  the  registrmHom 
hisieof  in  the  books  of  Council  and  Session,  or  other  Jud^'  book* 
competent,  that  letten  of  homing  on  six  days'  charge,  and  aU  other' 
execution  neoeasary,  may  IbUow,  on  a  decree  to  be  inteiponed  hete« 
to,  in  oomHum  form,  and  thereto  constitute 

their  proeuraiors.  In  witness  whereof,  ^e. 
*  It  is  proper  to  observe  here,  that  it  is  impossible,  by  means  of 
a  sub-teuant,  to  alter  or  innovate  the  terma  of  the  ordinal  lease. 
A  leaae  was  gnhted  for  three  nineteen  years>  and  ^'  alter  the  ex<^ 
^  piration  of  the  third  nineteen  yean,  for  the  lifetime  of  the  perstm 
^*  then  in  potsessionJ'  There  was  no  prohibition  against  aubtetting, 
and  the  tenant  in  possession  under  this  lease  subset  the  farm  ihr  a 
rinmp^ama;  the  sub- tenant  coming  precisdy  into  the  plaee  of  the 
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a.  The  suljffict  of  the  suMetue.-^lt  was  fonner- 
]y  the  opinioii,  ;tliat  a  tentnti  although  empowered 
to  subset,  was  iu>t  at  liberty  to  giye  out  the  whole 
j€i  his  posoessioi^  .on  a  sub-kase.'    But  this  opiu- 


principal  tenant^  and  paying  his  jrant  directly  to  the  landloitL    A 
flliort  time  after  the  cxpintiQii  of  tlie  last  ienn  of  nineteen  yean^ 
the  principal  tenant^granter  .«f  j^e  spb-tadc,  died^  and  the  landlord 
brought  cm  action  of  removing  against  the  sub-tenant,  on  the  ground 
Diat  the  pexaon  entitled  to  the  hferent  under  th^  original  lease  be« 
ing  deed,  ihe  lease  was  seated.    The  «ub-t^ant  pleaded  that  he 
•was  '^  Iht  person  in  fXfssession"  at  the  .expiration  -of  the  last  nine- 
teen yeurs/  and  as  such  entitled  to  ^e  kferent;  ftir  the^rab^tack 
"was  virtually  an  assignation,  as  the  suh^tenant  took  upon  h^m  all 
4ie  prestations  ef  the  crigiiial  lease,  from  which  the  principal  tenant 
derived  no  proftt  exceptthe  price  of  the  grai^t.   The  Lord  Ordinary 
(.Balgray)  had  found  that  die  suVtack  '^doas  .not  alter  or  inno- 
''  vate  die  terms  of  the  original  lease,  and  that  no^ithstanding  of 
*^  iSbe  same,  the  chril  posaessioii  of  the  said  lands  must  be  legally 
^^  vested  in  John  Wilson  (the  principal  t^ant),  and  .iSie.o^er  heirf 
*'  substituted  to  him :  therefbre  finds  that  the  liferent  must  be 
^beld  tOidepend  upon  the  life  of  the  principal  tenuit  in  .the  civfl 
'^pQ6sea■ilm  at  the  eiqiiry  of  the  last  nineteen  years,  and  not  of  die 
"  sab-tenant."    And  the  Court  reftised  a  petition  against  this  in- 
terlocutor without  answers.  Ronaldson,  Petitioner,  18th  December 
W2.    FacColl. 

*  In  Kilkenran,  p.  536,  the  foUowing  observation  is  subjoined  to  a 
ease  of  competition,  between  an  assignee  and  sub-tenant: — "  Where 
*^  a  tadc  is  not  granted  to  the  tacksman  and  his  assignee,  but,  as  in 
*'  this  case,  to  him,  his  heirs  and  sub-tenanU,  an  assignation  by 
*'  him  is  void,  and  it  is  kwful  for  any  other  thereafter  to  take  a 
*'  sub-tack  of  a  part  of  the  subject,  even  while  in  the  knowledge  of 
**  the  prior  assignation;  because,  being  difibrent  rights,  the  one 
"  void,  the^otfaer  valid,  the  knowledge  of  the  prior  void  right  does 
''  not  infer  any  pBurticipaiiofraudi$  in  granting  double  rights.  Nay, 
f'  should  even  the  master  concur  with  the  assignee,  after  the  subr 
**  tack  is  granted^  ^e  sub-tack  will  nevertbdees  remain  effectual^ 
"  in  respect  of  tiie  sub-tacksman's  jus  qtuesHnm.  But^  where  a 
*'  man  has  a  tack  to  him  and  his  sub-tenants,  and  gives  a  sub* 
"  tack  of  the  whole  subject,  which  was  the  ftct  in  the  present  cafle> 
^*  0uch  sub-tack  is  no  less  void  than  an  assignation  would  be,  the* 
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i<m  has  been  altered,  and  when  the  lease  givet  a 
power  of  subsetting,  without  restricting  or  limit- 
ing that  power,  the  tenant  may  lawfully  subset  the 
whole  of  his  farm;  nor  will  it  form  an  exception 
to  this,  that  the  lease,  while  it  gives  a  power  of 
aubsetting,  restrains  the  tenant  from  assigning/ 

2.  The  granter  of  the  sub-lease  acts  in  virtue 
of  the  powers  conferred  on  him  by  the  landlord ; 
and,  therefore,  the  right  in  the  sub-tenant  stands 
not  merely  on  the  faith  of  the  principal  tenant^ 


*'  difference  between  a  tack  bearing  to  aaaigneeSy  and  a  tack  bear" 
*^  ing  to  sab-tenants^  lying  aingly  in  thia,  that  a  tack  to  anigneea 
''  may  be  wholly  aaaigned ;  and  a  tack  to  sub-tenants  imports  only 
*'  a  power  to  subset  a  part ;  and,  where  the  tenant  subsets  the 
*'  whole,  such  subset  is  void ;  so  that  the  assignation  to  the.one> 
**  and  the  subset  to  the  other^  were  equally  ymd  in  this  case,  and 
"  as  neither  of  them  had  a  better  right  than  the  other,  the  nullity 
''  was  only  competent  to  the  master,  &c ;  to  whichever  of  die 
*'  ri^ts  he  gave  his  consent,  it  must  prevail ;   and  upon  that 
''  ground,  the  assignee,  to  whose  right  the  master  consented,  nnist 
"  at  any  rate  have  been  preferred."    See  the  report  of  the  case, 
BowBck  V.  Croll,  99d  June  1748.  Kilk.  voce  Tack. .  -Mor.  p.  I5S80. 
*  Crawford  v.  Maxwell,  28th  June  1758.    Fac.  GoU.    Mor.  p. 
15307.    In  this  case  the  tenant  in  a  &rm  became  bankrupt,  and 
assigned  his  lease  fbr  the  benefit  of  his  creditors;  and  this  assigna- 
tfon  being  contrary  to  the  terms  of  his  lease,  which  was  given  to 
him,  "  his  heirs  and  sub-tenants,  secluding  hk  assignees,"  he  then 
granted  a  sub-tack  fbr  behoof  of  his  creditora.  To  this  it  was  inter 
alia  objected,  that  the  contract  of  lease  is  strictly  personal;  and 
being  founded  on  the  confidence  which  the  lan^ord  haa  in  the  ten- 
ant^ a  power  of  subsetting  can  be  intended  only  to  enable  the  ten- 
ant to  subset  small  portionfi  of  the  fiirm,  he  himself  remaining  the 
effective  tenant:    But  a  total  subset  is  equivalent  to  an  assignation, 
which  is  here  prohibited.    The  answer  made  to  this  wss,  that 
the  power  of  subsetting  is  unlimited  by  the  tack  itaelf;  and,  there- 
fore, cannot  be  restrained  upon  aignment  or  implicttion.    Hie 
Court  0uatained  the  tab-tack. 
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littt  also  on  the  Eaith  of  the  landlord.  The  land« 
lord  has  given  warrandice  to  the  tenant,  and  has 
enabled  him  to  subset,  and  this  entitles  the  prin- 
cipal tenant  to  transfer  the  warrandice  of  the  land- 
lord to  the  sub-tenant.  Hence  it  follows,  that 
tile  r^t  of  the  sub-tenant,  like  that  of  the  prin- 
eipal  tenant,  must  stand  or  fall  with  the  title  of 
the  landlord ;  and,  on  the  other  hand,  the  land- 
lord's obligation  to  mtdntain  the  sub-tenant  in  pos- 
session is  precisely  the  same  Vifi  that  under  which 
lie  lies  to  the  principal  tenant.  Farther,  the  right 
of  the  sub-teimnt,  standing  on  this  foundation,  and 
£>]lowed  by  possession,  is  a  complete  right  in  his 
person :  and  therefore  it  follows,  1.  That  where 
the  landlord  means  to  reduce  the  right  of  the  ten- 
ant and  sub-tenant,  he  must  do  it  by  calling  the 
8ub-tenant,  as  well  as  the  principal  tenant ;  for, 
were  he  to  call  the  principal  tenant  only,  then  the 
right  of  the  sub- tenant,  standing  on  a  new  and  se- 
parate title,  the  landlord,  after  reducing  the  title 
of  the  principal  tenant,  would  have  a  new  action  to 
commence  gainst  the  sub-tenant;  nor  would  a 
collusive  reduction,  by  which  the  principal  tenant 
bad  permitted  a  decree  in  absence  to  go  out,  have 
any  effect  against  the  sub- tenant*    2.  No  act  of 


*  Earl  of  Oallimay  v.  M'Culloch,  ISth  December  1686.  Durie. 
Mor.  p.  7S33.  In  this  case,  the  Earl  of  Galloway  had  obtained  a 
reduction  of  die  principal  lease;  and  founding  on  that  reduction, 
•he  brought  a  redudioix  of  the  sub- tack :  But  the  Court,  on  the 
grmaid  that  the  reduction  of  the  principal  tack  had  been  in  ab« 
•ence^  and  no  good  reason  assigned,  could  not,  .ftom  the  mere  dr^ 
cmnstanoe  of  the  principal  lease  being  in  this  manner  reduced^  sus- 
tain a  reduction  of  the  sub-tack. 


3^2  '^^  SUB-LSASE  COMPLETED 

the  principal  tenant  can  affect  the  separate  and 
complete  right,  which  is  Vested  in  the  sub-tenant^ 
and  secured  by  possession.  Were  the  prindpal  ten- 
antp  for  example^  to  renounce  his  lease,  that  re- 
nunciation could  in  no  shape  affect  the  right  ^ 
the  sub-tenant ;  and  the  sub-Jease  would  be  effec* 
tual,  notwithst^ding'  such  renunciation,  until  it9 
stipulated  expiration.* 

S.  The  sub-lease  must  be  fidlowed  by  possession, 
in  Older  to  complete  it  If,  for  example,  a  sub^ten- 
ant  ?^ere  to  come  in  competition  with  an  :^^signee» 
the  preference  would  depend  upon  the  posses-* 
sion;  and  the  right  with  the  first  possession  would 
be  preferable.  In  like  manner,  were  a  sub-tenant 
to  come  in  competition  with  the  landlord,  holding 
a  renundation  from  the  principal  teni^nt,  the  pos* 
session  of  the  sub-tenant,  and  the  date  of  the  re- 
Bunciation,  would  regulate  the  preferei|ce :  oriii 
the  case  of  an  adjudging  creditor,  the  litigiodty^ 
arising  from  the  execution  of  the  adjudication,  it 
prior  to  the  date  of  the  sub-lease,  yiovild  carry  the 
right  to  the  adjudger :  if  posteripr  to  the  date  of 


■  Karl  of  Mortoi^V.  Tenants^  I4th  andSSth  July  1625.  IXiii& 
Mor.  p.  15238.  In  this  case^  a  sub- tenant  bod  been  several  years  ia 
possession  under  a  sub-lease,  when  the  tenant  renounced  the  prii]ici« 
pal  lease  in  &TOur  of  the  landlord,  whO'brought  a  removing  against 
the  sub- tenant;  and  although  the  power  to  subset  was  npt  very  di»- 
tinetly  cobfbrred,  yet  the  Court  sustained  the  sub-lease.  3y  a  dedi^ 
jBion,  at  the  distance  of  a  few  days  only,  28th  July,  between  the  same 
landlord  and  another  tenant^  where  the  sub-tenant  had  not  been  in  . 
possession  under  the  sub-lease,  the  Court  would  not  sustain  it  i^^ainst 
the  Earl,  seeing  it  had  not  been  intimated  to  him,  and  that  he  ha4 
no  opportunity  of  knowing  any  thing  of  it  at  the  time  that  he  ac- 
cepted of  the  renunciation  from  the  prinppal  tenant. 


BY  POSSESSION.  30j| 

the  sab4ease9  then  the  priority  of  the  poaaessiont 
or  of  the  date  of  the  adjudication,  would  fix  the 
preference.  A  case  may  be  supposed,  where  inti« 
mation  will  be  required  to  support  th^  sub-lease; 
A  person,  for  example,  possesses  under  the  princi- 
pal tenant,  without -any  regvlar  sub-lease,  from 
year  to  year,  and  at  last  obtains  a  sub-lease ;  the 
possession,  which  commenced  on  a  separate  title, 
prior  to  the  date  of  the  sub-lease,  will  not  be  ef- 
fectual against  a  right  in  the  landlcurd,  arising 
from  the  renunciation  of  the  principal  tenant;  in 
such  a  case,  an  intimation  of  the  sub-lease  to  the 
landlord,,  will  be  necessary  to  protect  the  sub^ 
tenant  from  the  effect  of  the  principal  tenant's  re- 
nunciation.^ 

4.  The  rent  due  by  the  sub-tenant  is  payable 
to  the  principal  tenant ;  and  when  regularly  paid 
at  the  terms  of  payment,  the  sub-tenant,  and  his 
crop  and  stocking,  are  relieved  from  afly  farther 
obligation.  Where  the  rent  is  still  due  to  the 
principal  tenant,  we  have  seen^  that  the  landloird 
will  be  preferred  to  the  other  creditors  of  the  prin- 
cipal tenant :  and  when  the  sub-tenant  has  paid 
his  rent,  previous  to  the  term  of  payment,  he  will 
be  liable  to  tile  hxidlotd  or  creditors  of  the  prin- 
cipal tenant.  It  will  be  prudent,  however,  to  take 
care,  that  the  terms  of  payment  of  the  rent  in  the 
principal  lease  and  in  the  sub-lease  should  corres- 
pond; for  were  the  sub-lease  to  stipulate  fore-band 


*  The  doctrine  here  stated,  is  supported  by  the  decision,  the 
Earl  of  Morton  v.  Tenants,  lith  July  1625.    Mor.  p.  U229, 
I  Supra,  p.  300. 
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Tent,  while  the  principal  rent  was  paid  back-hand, 
it  might  be  questioned  whether  a  fore-hand  pity- 
ment  by  the  sub-tenant  to  the  principal  tenant 
although  made  at  the  terms  stipulated  in  the  sub- 
lease, would,  on  failure  of  the  principal  tenant, 
protect  the  sub-tenant's  crop  and  stocking  from  a 
claini  at  the  landlord's  instance ;  and  although  it 
is  probable  that,  on  the  principle  stated  above, 
such  payment  would  be  eflFectual,  yet  it  is  fiilly 
as  well  to  avoid  the  question. 

5.  Both  Stair  and  Erskine  hold,  that  the  sub- 
tack  does  not  give  an  active  power  to  the  sub-ten- 
ant, to  the  effect  of  enabling  him  to  remove  those 
in  possession  of  the  lands/  Whether  this  may 
not  in  part  be  remedied,  by  inserting  a  clause 
(where  the  power  of  removing  possessors  is  re- 
quired), empowering  the  sub-tenant  to  remove 
possessors  in  the  name  of  the  principal  tenant 
must  be  left  to  those  acting  for  the  parties  to  de- 
termine: But  certainly  the  sub-lease  will  be  a 
sufficient  ground  of  action  against  the  principal 
tenant;'  and  through  this  medium  the  sub-tenant 
has  a  jK>wer  of  attaining  possession. 

•  Erek.  B.  IT.  tit  vi.  §  34.  and  Stair,  B.  II!  tit.  viiL  J  22. 


RULES  OF  succession;  &C.  865 


CHAP.  VII. 

I 

THE  EXILES  OF  SUCCESSION  TO  THE  INTEEESTS 
OF  LANDI.OED  AND  TENANT  IN  THE  LEASE. 
WITH  AN  EXPLANATION  OF  THE  NATUEE 
OF  THE  TITLE  EEQUIEED  IN  THE  PEESON 
OF  THE  HEIE  OF.  THE  TENANT* 

J/HE  ^interests  in  the  lease,  'which  ar^  held  by 
the  landlord  and  tenant,  descend  on  their  deaths 
partly  to  their  heiris  in  heritage,  and  partly '  to 
their  heirs  in  moveables :  It  is  therefore  proper 
to  attend  to  the  circam  stances  by  which  their 
respective  successions  may  be  affected.  In  this* 
view,  it  will  be  necessary  to  consider  the  rules  of 
thejandlord's  succession,  before  proce^ng  to  those 
of  the  tenanfis. 


SECT.  I. 

THE  LANBLOBD^S  SVCCESSIOK. 

» 

In  our  present  view,  it  is  the  landlord's  right, 
under  the  lease,  that  is,  his  right  to  the  rents* 
^ch.is  properly  the  subject  of  inquiry;  but,  as 
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it  may  throw  light  on  the  succession  of  the  tenant, 
it  will  he  proper  also  to  inquire  into  the  interests 
of  the  heir  and  executor,  where  the  proprietor  is 
in  the  natural  possession  of  the  land. 

1.  Tlie  rule  of  succession  to  the  rents.-^Tlie 
succession  to  the  rents  of  an  estate,  on  the  death  of 
the  proprietor,  is  founded  on  a  rule,  which  at  first 
sight  does  not  seem  likely  to  create  much-  diffi- 
culty ;'  vizi  that  whatever  part  of  the  rents  are  due 
to  the  landlord  hefore  his  death,  helong  to  his 
executors;  the  residue,  as  never  having  been  in 
bonis  ofthe  deceased,  is  to  be  accounted  as  paert 
•f  the  lands,  and  so  passes  to  the  heir. 

li^  in  ^ng  on  the  terms  at  which  the  land^ 
lord,  iA  this  ^uesiion>  ought  to  be  held  as  having 
right  to  the  rents,  the  conventional  terms  of  pay'' 
xoent  were  taken,  ther^  could  be  no  room  for  any 
question^  whether  the  rent  had  belonged  to  the 
landlord,  to  the  effect  of  transmitting  it  to  his 
executors ;  sincej  wherever  the  proprietor  survived 
the  term,  the  rent  would  belong  to  the  executorse^ 
and  wherever  he  predeceased  the  term,  it  would 
transmit  to  the  heir.  But  these  conventional 
terms  of  payment  are  often  regulated  by  circum-> 
stances  little  contiected  with  the  arrangement  of 
the  landlord's  succession ;  and  if  we  take  the  case, 
where  the  rent  of  the  crop  is  payable  at  the  Can-* 
diemas  aiid  Lammas  after  reaping  the  crop,  he 
must  have  lived  nearly  a  twelvemonth  after  the 
reaping  of  the  crop  before  he  can  transmit  the  rent 
to  his  executors.  The  irregularities  in  the  succes* 
si<»i,  which  would  necessarily  follow  firom  takings 
the  conventional  terms  as  a  rule,  seem  to  be  avin.d« 
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^  by  taking,  in  place  of  them,  the  legal  terms  of 
payment;  and  accordingly  they  have  been  resorted 
to  as  the  standard. 

This  is  extremely  well  explained  by  Lord 
Kaims.  He  says,  ^  In  clearing  the  respective 
interests  of  heir  and  executor,  with  regard  to  the 
rents  of  lands,  unuplifted  by  the  defonct,  the  na- 
tural rule  is,  that  nothing  can  belong  to  the  exe- 
*'  cutor  but.  the  rent  of  that  term  which  was  past 
^  before  the  predecessor's  death,  and  which  term*s 
*^  rent  came  thereby  to  be  in  ejus  bonis;  and  as  of 
old  our  rents  in  Scotland  were  generally  paid,  the 
one-half  at  Whitsunday,  the  other  half  at  Mar- 
*'  tinmas,  for  that  year's  crop,  hence  these  came 
to  be  understood  as  the  fixed  terms  by  which  all 
questions  were  determined  betwixt  the  heir  and 
executor;  without  regard  to  the  many  Tarious 
''  conventional  terms  which  afterwards  came  to  be 
*^  in  use  amongst  us ;  which  conventional  terms 
*•  were  understood  to  be  perely  for  the  benefit  of 
'*  the  master  or  tenant,  as  the  payment  of  the  rent 
^\  was  advanced  or  postponed :  and  so^  in  questions 
*'  betwixt  the  heir  and  executor,  these  conventional . 
"  terms  were  quite  overlooked,  and  the  rule  eonr- 
**  tinues  to  be  the  same  as  originally/" 

The  rule,  as  explained  by  Lord  Kaims,  is  per- 
fectly fixed  and  established.  Where  the  landlord 
survives  Whitsunday,  he  has  right  to  the  first 
half-yeaf  8  rent  of  that  crop ;  where  he  survives 
Martinmas,  he  has  right  to  the  whole  year's  rent. 
But  simple  as  this  rule  may  seem,  it  will  often 

9 

^     *  Folio  Diet  Vol.  II.  p.  452.    See  also  Elucidations^  Art.  9. 
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be  found  difficult  in  practice  to  connect  tibe  re&t 
and  the  crop ;  and  this  difficulty  is  increased,  by 
the  explanation  of  the  rule  as  given  by  Mr.  En- 
kine. 

^*  Custom  (Mr,  Erskine  says)  has  filed  en  two 
**  terms  in  the  year,  as  the  periods  from  wliich  the 
^*  rents  of  that  year  are  to  be  accounted*  in  bonis 
**  of  the  liferenter.   The  one  half  at  Whitsunday; 
"  when  the  corns  are  presumed  to  befuttys&wn, 
**  and  the  other  half  at  Martinmas,  tohen  they  are 
reaped.    If  the  liferenter  survive  Whitsunday, 
he  has,  by  this  rule,  a  right  constituted  to  liim-^ 
'^  self,  and  therefore  descendible  to  his  executors, 
*'  in  the  half  of  the  rent  payable  for  tbat  year, 
*^  because  that  half  was  due  before  his  death ;  the 
''  other  half,  the  term  of  which  was  only  current 
**  at  his  death,  and  which,  for  that  reason,  bad  not 
*'  become  his  property,  falls  to  the  fiar.     If  he 
''  survive  the  term  of  Martinmas^  his  executors 
**  have,  on  the  same  footing,  a  right  to  the  whole 
"  of  that  year's  rent.     I'hose  legal  terms  of  the 
<<  pa3rment  of  rent  are  the  rule  for  detennioing 
^  such   cases,    though    the    conventional  terms 
^  should  be  made  later  than  the  legal."*    Such  is 
the  explanation  given  by  Mr.  Erskine;  and  he 
adds,  that  the  rule  applies  equally  to  the  case 
where  a  proprietor  dies,  and  to  the  case  of  a  life-< 
renter.     In  the  cases  which  it  will  be  proper  to 
consider,  in  forming  an  opinion  on  this  point,  ^^ 
shall  see  how  far  they  have  been  affi^ted  by  this 
explanation. 


!  £rsk.  Inat.  B.  11.  tat,  is.  f  64. 


]biSTWfiEN  BEtft  ANl)  fiXECtTTOR.         ggg 

In  the  case  of  a  corn  fann  there  can  he  no  dis- 
pute wherever  the  rent  and  erop  are  connected ; 
but  in  a  grass  fartn^  it  may  he  said  that,  following 
out  the  principle  of  the  rule  which  makes  the  whole 
year's  rent  of  a  corn  farm  vest  in  the  landlord  at 
Martinmas,  hecause  at  that  term  the  crop  has  heen 
reaped,  it  cannot  vest  in  the  case  of  a  grass  farm 
till  the  expiration  6t  the  year,  because  the  tenant 
is  constantly^  during  the  whole  of  the  period,  enjoy- 
ing the  benefit  of  the  grass  crop^  This  argument 
was  strongly  urged,  in  a  case  where  the  tenant  had 
entered  to  a  grass  farm  at  Whitsunday,  the  first 
half  year's  rent  of  which  was  payable  at  Martin- 
mas, and  the  other  half  at  the,  Whitsunday  fol- 
lowing. The  landlord  died  in  January^  and  the 
question  occurred,  whether  the  half  year's  rent  due 
at  Whitsunday  fell  under  his  executry.  According 
to  the  simple  rule,  as  he  had  survived  Martinmas, 
he  was  therefor^  entitled  to  the  whole  year's  rent, 
although  the  last  half  was  not  due  till  the  Whit- 
sunday following  his  death.  But  taking  Mr.  Er- 
skine's  explanation,  the  tenant  could  not  be  said 
to  have  reaped  the  crop  corresponding  to  the  last 
half  year's  rent  till  the  Whitsunday;  $nd  the 
landlord  having  died  before  that  term,  the  last 
half  year's  rent  did  not  fall  under  his  executry. 
The  executors  did  not  found  on  the  rule  as  de- 
pending on  expediency,  independently  of  the  reap- 
ing of  the  crop ;  but  they  insisted  that  the  crop 
of  a  grass  farm  was  all  reaped  previous  to  Mar- 
tinmas, and,  therefore,  that  there  could  be  no 
exception  on  that  account  from  the  common  rule. 

S  B 
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The  Court  found  that  the  r^ats  in  ^ipute  M 
under  the  defunct's  eg^eutry/ 

In  the  next  case,  a  traant  had  entered  toagrw 
farm  at  Whitsunday ;  the  landlord  died  in  April 
following ;  uid  the  question  was,  whether  his  ex- 
ecutors were  ^titled  to  the  whole  of  the  r^t  of 
the  year,  the  last  half  year's  rent  of  which  was  not 
payable  until  the  term  of  Whitsunday  imipedi- 
ately  aflb^  the  death  of  the  proprietor.  The  heifj 
in  claiming  the  half  of  that  year's  rent,  adoiitted, 
that,  in  a  corn  farm,  the  who^e  must  have  gone  to 
the  executor ;  but  argued  that  this  arose  from  the 
eonsideration,  that  at  the  Whitsunday  the  ^ob 
crop  is  presumed  to  be  sown,  and  that  at  Mptin- 
mas  it  is  presumed  to  have  beexk  reaped ;  and  alsp 
to  the  consideration,  that  the  eatry  to  a  com  farm 
t^as  always  at  the  Martinmas  preceding;  90  tb^t 
the  first  half  year's  rent  was  due  at  the  Whitsunday 
when  the  crop  was  sown,  which  is  therefore  coi^- 
sidered  to  be  the  first  term,  and  Martinmas  the 
last.  But  in  grass  farms,  the  entry  is  at  Whit- 
sunday, and,  consequently,  Martinmas  mast  be 
considered  as  the  first  legal  term,  and  the  Whit- 
sunday following  as  the  last :  whereas,  were  Whit- 
sunday to  be  held  as  the  first  term,  in  the 
same  way  as  in  a  corn  •  farm,  then  half  a  year's 
rent  must  be  supposed  to  be  due  by  the  ten- 
ant at  or  even  before  his  actual  entry.  I»  corn 
farms,  the  whole  benefit  is  drawn  before  Martin- 
mas t  in  grass  farms,  a  continual  pcQ&t  arises  from 

''''****^'~— ^~— — i1^— — — ^■"^-^— »— ■  I'll  I  ■    I    I   I    — i^i»Wi^»*i^— ii»— p— — — "^"^       '  "     ' 

'  Sir  William  Johnston  t^.  the  Marquis  of  Annandale,  F^bmaiT 
1727.    Diet  Vol.  II.  p,  453.    Mor-  P-  1*913. 
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Wiiitfuiiday  to  Whitsun^y ;  and,  thetefore^  <m 
the  same  principle  on  ivhich  Whitsunday  and 
Martinmas  are  made  the  legal  terms  in  corn 
fiffinst  Martinmas  and  Whitsunday  ought  to  he 
tke  legal  terms  in  grass  farms.  The  Court,  on 
acoonnt  of  the  pra^ctice,  found,  that  the  defunct 
having  survived  Martinmas,  his  executor  had  right 
to  the  whole  crop,  and  therefore  to  the  rent  pay* 
ahle  at  the  Whitsunday  thereafter/ 

Two  points  seem  to  he  fixed  hy  these  decisions; 
1.  That  in  a  com  farm,  when  the  landlord  survives 
W^hitsunday,  the  first  half  year's  rent  of  that  crop 
is  rooveaihle :  2.  That  the  same  thing  happens  in  a 
grass  farm,  to  which  the  tenant  enters  at  Whit* 
Sunday,  and  the  rent  of  which  is  payable  at  the 
Martinmas  next  and  the  Whitsunday  following : 
not  on  the  principle,  that  in  both  cases  the  bene* 
fit  to  be  derived  by  the  tenant  has  been  received 
hy  him  before  Martinmas;  but  on  this  ground^ 
equally  applicable  to  both,  that  the  practice  of  the 
country  has  so  fixed  the  point. 

In  another  very  important  case,  the  tenants  on 
an  estate  entered  to  their  fiums  at  Whitsunday, 
pafd  their  whole  year's  rent  at  Martinmas,  and 
did  not  reap  a  crop  till  the  second  year  of  their 
possession.  The'  proprietors  of  this  estate,  father 
and  son,  died,  the  one  in  June,  the  other  in  Au- 
gust ;  and  the  next  heir  having  drawn  the  rent 
due  at  Martinmas  following,  the  deceased  heir's 


•  Fringle  v.  Vriagh,  4th  June  1741.  (Clk.  Hume^  No.  165, 
and  Kilkenran,  under  the  litle.  Terms  of  Payment^  L/cgid  and  Cott« 
ventional,  Nol  3.)    Mor.  p.  6419  aod  15907. 


372        RULE  OP  DIVISION  OP  THE  HENM 

executors  insisted  that  they  had  a  right  to  the 
half  of  the  rent  received  hy  the  new  proprietor  at 
Martinmas.  The  new  proprietor  did  not  dispute 
the  right  of  the  executors  to  the  half  of  the  rent 
of  that  crop ;  hut  he  contended,  that  the  rent  of 
the  crop  was  payahle  at  Martiumas  preceding  ;  and 
as  that  had  been  drawn  hy  the  proprietor  during 
his  life,  he  could  not  be  forced  to  pay  that  rent  a 
second  time  to  the  executors^  On  this  question 
the  Court  were  much  divided ;  aU  agreed  in  the 
rale  that  Whitsunday  and  Martmmas  are  the  le- 
gal terms  of  the  year;  that  the  legal  and  not 
the  couTcntional  terms  regulate  the  question ;  and 
that,  therefore,  when  the  predecessor  survives 
Whitsunday,  the  executor  has  right  tO' the  half, 
and  where  he  survives  Martinmas,  to  the  whole  of 
the  year's  rent  due  for  that  year;  biit  they  differ- 
ed in  the  application  of  them^ 

This  case  was  not  decided,  a  proof  having  been 
erdered,^  to  discover  whetbar  the  &rms  were  com 
or  grass  farms,  and  the  raits  fore-hand  or  back- 
hand rent;  but  the  argument  is-  so  ably  stated, 
and  gives  so  full  a  view  of  both  sides  of  the  ques- 
tion, that  it  is  subjoined  in  the  foot  note/  .     * 

*  Campbells  v.  Campbell,  11th  June  1745.  Kilk.  ''  Tenns  of 
"Payment,  Legal  and  Conventional/'  No.  5.  Mor.  p.  15908. 
**  It  was  on  the  one  hand  said,  that  in  order  to  a  just  applic»« 
**  tion  of  these  rules,  a  distinction  was  to*  be  made  betwixt  grass^ 
^'  rooms  and  corxwrooms^  because  it  is  from  the  subjj^  or  produce 
''  of  the  ground,  on  account  whereof  the  rent  is  paid,  that  we  know 
"  what  the  year  is  for  which  the  rent  is  paid;  for  the  rent  follows 
^  the  subject,  and  in  grass-rooms  and  corn-rooms  the  subject  for 
which  th§  rent  is  paid  is  very  diffefent.  In  gras»-rooms,  the  sub- 
ject for  which  the.  year's  rent  is  paid  by  the  tenant  entering  at 
Whitsunday,  is  the  produce  of  the  summer  and  harvest  irnme* 


14 
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There  is  another  case,  Mrhere  the  tenants  on  an 
estate,  which  consisted  of  grass  farms,  •entered  in» 
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lambs,  liay,  &c  In  oom-rooms,  again,  ^he  year's  rent  is  paid 
for  thecom-Kavp;  and,  there&re,  where  a  tenant  enters  at  Whit- 
Sunday,  wdule  the  outgoing  tenant's  crop  is  upon  ihe  ground,  he 
gets  not  the  sulgect  for  which  his  &rst  year's  rent  is  paid  till  the 
seccxid  hanrest  after  liis  entry. 

In  4x>lii  cases,  the  valuable  produce  -of  <the  ground  is  Teaped  in 
the  apace  of  one-half  year,  and  the  rent  is  understood  to  be  paid 
*'  ioft  AioX  half  year  whidi  produces  the  vahiable  profits ;  and  there- 
fore, as  in  grass-rooms,  the  tenant  gets  per  stance,  the  firs^aum- 
mer  after  his  entry,  the  chief  product  of  the  ground,  and  for 
'*  which  his  first  year's  rent  is  supposed  to  be  paid ;  it  fi)llows,  that 
**  die  heritor  dying  in  June  or  August  after  the  Whiteui^day  at 
"  wdiich  the  tenant  entered,  the  executor  has  right  to  one-half  of 
the  year'«  rent,  whether  by  <the  tack  the  whoie  be  payable  at 
Martinmas,  or,  which  is  moreoisual,  the  one-half  at  Martinmas, 
the  .other  at  the  Whitsunday  following,  -because  it  is  payable  for 
the  subject  produced  the  first  lialf  year ;  whereas,  in  corn-rooms, 
**  as  the  tenant  entering  at  Whitsunday  gets  not  the  valuable  pro- 
^  duce  of  the  ground  for  which  his  first  year's  jrent  is  paid  till  the 
^*  second  harvest  aft;er  his  entry,  it  follows,  for  the  like  reason;  that 
"  the  heritor  dying  ^  June  or  August,  or,  which  is  all  one,  on  the 
IGth  May  immediately  following  the  ^nant's  entry,  the  execu- 
tor -can  have  no  right  to  any  part,  of  the  first  year's  rent  payable 
by.  the  intrant  tenant;  and  that  whether  his  rent  be  fore-mailed 
'^  or  after-mailed,  because  he  does  not  pay  it  for  that  year  in  which 
*'  the  heritor  died,  but  for  the  year  following  in  which  he  reaps  his 
^ first  crop;  and  the  half  year  falling  to  the  executor,  is  the  half 
'^  of  the  year's  rent  due  by  the  outgoing  tenant  who  reaps  his  crop 
"  in  the  harvest  after  .his  removal ;. and  which  crop,  joined  with  the 
*'  grass  which  he  got  per  advance,  the  first  aummer  after  his  entry, 
^*  is  the  subject  for  which  the  rent  for  the  last  half-year  of  his 
'^  tack  is  paid. 

''  That,  however,  there  is  this  ^difference  between  the  case  where 
"  a  com  &rm  is  aftep-maOed,  as  most  usually  it  is,  and  whore  it  is 
''^ore-mailed.  That  where  it  is  after-mailed,  the  case  as  to  His 
reiit  becomes  just  the  same  after  the  lapse  of  the  first  year  after 
the  tenant's  entry  as  it  is  in  grass-rooms ;  f<nr  the  heritor  dying 
on  the  16th  May  of  the  next  year  after  the  tenant's  entry^  as  hii 
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to  po68es8toB  at  Whitsunday^  and  were  boimd^  by 
their  tacks^  **  to  pay  a  half  year^  rent  ai  the 

"  yetr's  i«iit  If  ptid  fbr  the  crop  reaped  die  harreet  thereaftory  the 
'*  excctttor  is  entitled  to  libe  ona-half  of  it,  and  so  of  aU  sufaeeqMent 
''  years.  Bat  if  in  t  com  &nn  the  rent  be  ftf»*iiiaiBed,  that  it 
^  payabk^  as  in  the  present  case,  the  first  Martinmas  after  his  entrjr, 
''  as  it  is  truly  paid  for  the  crop  of  the  sobaequent  year,  the  heritor 
*'  dying  on  the  16th  May,  whether  of  the  first  or  any  fhtiise  year 
**  of  the  tenant's  possession,  the  executor  can  have  no  daim  to  any 
part  of  the  rent  payable  by  him  at  the  Martinmas  thereafter,  be* 
cause  it  is  payable,  not  fbr  that  year,  but  fixr  the  cropa  of  the  sob- 
sequent  year,  to  which  the  executor  has  no  right  Thongfa  it  is 
neTcrthdess  true,  that  sdU  the  executor  has  right  to  a  half  year'a 
'^  rent;  but  that  will  be  (he  half  year  of  the  rent  payable  at  the 
"  Martinmas  before  the  heritor's  death ;  and  if  that  hss  been  up* 
f^  lifted  by  the  heritor  himself,  his  executor  csnnot  demand  it  over 
f  again.  And,  firom  all  this,  they  concluded  with  a  motion  fiv  a 
proof  for  clearing  these  facts,  whether  the  fiuns  on  the  esfaite 
were  grass^rooms  or  corn-rooms;  and,  as  there  were  n»  tacb, 
"  whe^er  they  were  fiire-mailed  or  after«mailed. 

''  It  was  on  the  ether,  hand  said,  that  the  rule  was  genersl;  and 
"  had  been  unifi>rmly  fbUowcd  fbr  these  100  yesrs  and  more,  that 
"  where  the  heritor  dies  after  Whttsunday,  the  executor  has  right 
"  to  the  one«half  of  the  year's  rent,  payable  in  the  year  in  which 
''  the  heritor  dies,  and  to  the  wh<^  of  it  wheahe  survives  the 
*'  Martinmas,  and  that  without  distinction  whether  the  fiurms  were 
"  corn-rooms  or  grass-rooms,  or  whether  the  rent  was  fiNre-niaikd 
''  or  after-mailed ;  and  for  this,  sn  sppeal  was  made  to  certain  de- 
^'  daions  observed  by  Durie,  particularly  to  one  wherein  miBs, 
''  though  the  rents  thereof  are  produced  ftom  crops,  and  the  rent 
'^  was  fi>re-mailed,  the  heritor  dying  after  Whitsunday,  and  before 
^  Martinmas,  the  executor  was  found  to  have  right  to  the  half; 
*^  where  he  survived  Martinmas,  to  the  whole  of  the  rent  payable 
^'  in  tiiat  year.  The  Laird  of  Westnlsbet  v,  Swinton,  21st  February 
"  1633.  M<»'.  p.  15$83.  It  was  uiged,  that  it  would  be  attewled 
^'  with  great  inconvenienciea  to  lay  down  any  other  rule,  as  it  woM 
''  often  be  vary  difficult  to  detevmine  what  was  a  corn-room,  and 
'^  whet  a  grass-room,  especiafly  in  firms  lying  between  muir  and 
"  dale,  ^here  there  was  part  grass,  part  com,  firom  which  the 
''tenant made  his  rent;  and  that,  farther,  great  diificultiea  would 
'^  oceur  in  the  caipe  of  Kferenters  and  heirs  of  entail:  a  liferenter 
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^^  Maitmmas  after  their  entry,  for  the  half  year 
immediately  preceding^  and  anpther  half  year's 
rent  at  the  following  Whitsunday,  for  the  half 
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^  baJB  right  to  the  first  term  after  die  fiar's  death ;  bat,  according 
'^  to  l!he  above  doctrine,  the  rent  due  at  the  first  term  after  the 
"  fiar's  death  may  have  been  uplifted  by  the  fiar  in  his  own  time ; 
*'  whereby  the  first  term  she  could  get  would  be  the  rent  payable 
"^  tiie  following  year :  her  executors,  also,  at  her  death,  would  be 
'''  deprived  of  the  rent  falling  due  in  that  year  in  which  she  died; 
^*  and  the  like  inoonveniendes  would  happen  in  the  case  of  heirs  of 
"entail 

''  To  the  first,  it  was  replied.  That,  in  the  case  of  miDs,  the  de^ 

cision  was  just,  because  these  were  in  the  same  state  widi  gnu»- 

rooms,  the  mill  rent  being  paid  for  the  multure  of  the  grain  that 

is  reaped  the  very  harvest  immediately  following  the  miller's 

''  entry. 

'^  To  the  second.  That,  1st,  wherever  it  is  a  doubt,'whether  a  fiirm 
is  a  corn-room  or  a  grass-room,  the  presumption  is  for  its  being  a 
corn-room ;  com  being  the  ordinary  and  presumed  product  of 
the  ground,  thou^,  in  fiict,  none  of  the  rent  should  be  payable 
*'  in  victual,  which  firequently  is  the  case  even  of  corn-rooms,  where 
"  victual  As  formerly  been  paid ;  which  being  rentalled,  the  fimn 
*^  comes  in  a  course  of  time  to  be  set  as  for  a  money  rent.  Sd, 
"Wherever  any  victual,  however  little,  is  paid,  that  determines  the 
"  form  to  be  a  oom-room,  as  no  victual  is  ever  j^aid  for  a  gms- 
"room. 

"  To  the  third,  it  was  replied.  That,  where  diere  is  a  standing  in- 
"  fisftment  in  liferent,  it  is  not  in  the  power  of  the  fiar  to  fore^mail 
"  a  corn-room,  to  the  disappointment  of  the  liferenter,  at  her  entry, 
"*  or  her  executors  after  her  death;  and  should  the  fiar,  in  Ids 
"  own  time,  uplift  the  term's  rent  to  which  the  liferenter  would 
"  have  been  entitled  had  it  remained  in  the  tenant's  hands,  the  ten* 
"  ant  would,  in  strict  law,  be  ob%ed  to  pay  it  over  again.  And, 
"  as  to  the  case  of  heirs  of  entail,  that  it  was  a  consideration  of  no 
"  consequence,  though,  even  in  that  case,  in  strict  law,  the  tenant 
"  in  tail  cannot  fore-mail  a  com  fium  to  the  disappointment  of  the 
^'  next  heur  of  entail. 

"  The  Lords,  before  answer  (that  is,  without  determining  on 
the  relevancy),  allowed  a  proof,  whether  the  rooms  of  the  estate 
were  corn-rooms  or  grass-rooms;  and,  if  cornorooms,  whether 
they  were  fixre-mailed  or  after^mailed. 
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** year  preceding  that  term''  The  proprietor 
died  on  the  20th  June,  and  his  trustees,  to  whom 
he  had  conveyed  his  moveable  property,  claimed 
the  half  yeaf  s  rent  payable  at  Martinmas  follow^ 
ing.  This  being  the  case  of  grass  farms,  there 
were  two  points ;  1.  Whether  in  every  case  of  a 
grass  farm,  the  rent  of  the  crop  goes  to  the  execu- 
tor of  the  landlord,  only  where  he  has  lived  to 
the  last  day  of  the  term,  the  produce  of  the 
grass  farm  continuing  to  be  drawn  to  the  very 
last.  2.  That  in  this  case  there  was  a  specialty, 
t^hioh  necessarily  decided  the  point  against  the 
»  claim  of  the  executors;  for  the  leases  expressly 
bore,  that  the  rent  was  for  the  half  year  preceding 
the  respective  terms  of  payment ;  and,  therefore, 
these  rents  could  not  be  in  bonis  of  the  landlord, 
unless  he  had  survived  the  term  of  payment.  The 
Lord  Ordinary  had  sustained  the  defences^  (that 
is,  found  that  the  rents  due  at  Martinmas  aid  not 
go  to  the  executors),  both  on  the  general  point, 
and  on  the  special  terms  of  the  tacks  of  the 
grass  farm  in  question.*'  But  this  judgment  was 
altered  by  the  Court,  and  it  was  "  Found,  that 
'*  the  half-year's  rent,  payable  at  Martinmas  179]» 
^*  belonged  to  the  trustees.* 

The  majority  of  the  Judges,  in  deciding  this  case, 
were  clearly  of  opinion  that  the  landlord,  by  sur- 
viving Whitsunday,  transmits  to  his  executor  the 
half-year's  rent  of  the  crop  of  that  year  in  which  he 
died ;  and  this  precisely  corresponds  with  the  de- 

•  Trustees  of  Sir  Francis  EDiot  v.  Sir  WiUiian  Kliot,  28th  X(h 
vcmber  1792.    Mor.  p.  15917. 
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sciaion  in  the  case  of  Pringle/  where,  induced  hy  the 
practice  of  the  country,  the  Court  found,  that,  in 
a  grass  farm,  the  proprietor  having  survived  Mar- 
tinmas, his  executors  had  right  to  the  whole  year's 
rent  of  that  crop ;  thereby  fixing,  that  it  was  not 
requisite  that  the  proprietor  should  live  down  to 
the  expiration  of  the  term,  in  order  to.  vest  in  him 
a  fight  to  the  rent.^ 

From  a  review  of  these  cases,  and  of  the  argu- 
ments on  which  they  have  been  decided,  we  are 
entitled  to  hold  it  as  fixed,  that  Whitsunday 
ATid  Martinmas  are  the  legal  terms  by  which 
the  landlord's  succession  is  to  be  regulated ;  that 
this  holds  equally  in  grass  and  in  corn  farms ;  and» 
although  the  tenant  in  a  grass  farm  has  not  reaped 
the  whole  of  his  crop  at  Martinmas,  in  the  same 


■  Supra,  p.  371. 

^  It  was  observed  in  this  case,  that  a  proprietor^  by  anticipating 
Oie  term  of  payment^  might  affect  his  succession ;  but  the  post-" 
poning  of  the  term  could  have  no  effect.  Thus,  for  instance,  a 
tenant  enters  at  Whitsunday  to  the  houses  and  grass  grounds,  and 
to  the  arable  lands  at  Martinmas,  and  the  rent  is  payable  at  Mar- 
tinmas and  Whitsunday ;  the  tenant  will  be  due  a  year's  rent  be- 
fore he  reap  a  crop,  and  the  rent  will  be  held  to  be  the  rent  of  the 
year  in  which  he  does  reap  a  crop.  The  consequence  of  this  is,  that 
the  rent  of  any  one  crop,  in  the  course  of  the  lease,  is  payable  at  the 
Martinmas  and  Whitsunday,  before  the  crop  is  reaped,  or  even 
sown.  Now,  were  a  landlord  to  die  between  Whitsunday  and  Mar^ 
tinmas,  his  executors,  in  place  of  the  lialf,  would  have  a  right  to 
the  whole  rent  of  the  crop,  in  so  far  as  it  was  unpaid,  in  consequence 
of  the  anticipation  of  the  terms  of  payment;  for,  wherever  the  rent 
is  payable  at  the  death  of  the  proprietor,  it  will  fall  to  the  exe- 
cutors :  so  that,  by  this  anticipation,  the  interest  of  the  heir  may  be 
affected:  by  postponing  the,  terms  of  payment,  no  other  effect  is 
produced  than  that  of  leaving  the  rights  of  the  parties  to  be  regu- 
lated by  the  legal  terms  of  Whitsunday  and  Martinmas. 
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vmy  that  die  tenant  in  a  corn  farm  has  done,  *  yet^ 
tktt  from  practice  and  expediency,  the  ssane  rule 
will  be  applied  to  both ;  and  if  the  proprietor  asr* 
vive  Martinmas^  his  executors  will,  in  either  casc^ 
be  entitled  to  the  whole  rent  of  that  year's  crop.' 


*  Hie  rule  here  stated  has  heen  cojifirmed  by  recent  deadoos. 
In  Swinton  v,  Gawler^  SOth  June  1 809,  Fac  CoQ.  the  general  qnes- 
tioB  was  argued,  and  the  Court  expfessed  a  decidad  opinion,  that  in 
grass  farms,  let  annually  from  April  to  December,  if  the  proprietor 
aorvite  Whitsunday,  and  die  hefbre  Martinmas,  die  rent  is  divided 
between  the  heir  and  executor.  In  thk  ease,  biUfe  had  been  taioen 
fSnr  the  rent  of  the  grass,  payable  in  one  sum  at  Martinnws.  It  waa 
argued,  that  the  rent  was  due  for  the  period /rom  April  to  Decern^ 
i&<>r,  being  only  a  par^  of  the  yesr;  and  that  as  the  former  proprie- 
tor lived  till  tlie  22d  oi  October,  the  heir  was  kept  out  of  possesaiaa 
fe  little  more  than  one  month.  But  the  Court  held,  tbst  it  waa 
for  the  crop,  and  not  for  the  period  of  possession,  Uiat  the  rent  was 
due,  and  that  the  rent,  therefore,  must  suiler  the  ord&iary  dLvisioii. 
They  saw  no  reason  far  distinguishing  the  rents  in  qiieation  fiponi 
those  of  farms  let  in  the  ordinary  way.  In  this  case,  however,  a 
specialty  rendered  it  unnecessary  for  die  Court  to  decide  the  general 
question ;  but  the  reporter  says,  that  the  Judges  expressed  so  dear 
an  opinion  on  the  point,  that  he  thought  it  proper  to  state  it  See 
also  upon  this  point  the  case  of  the  Marquis  of  Queensberry  v.  the 
Executors  of  the  late  Duke,  18th  February  1814.  Fac  ColL 
'  Mr.  Bell  (Commentaries,  Vol.  II.  p.  50,  3d  Edit)  says,  that  he 
**  has  not  yet  found  it  settled  by  any  authority  or  precedent,  whether 
^*  the  same  rule  holds  in  the  rents  of  houses  with  that  which  prevails 
**  respecting  lands."  But  the  Court  has  very  lately  decided  that 
point  also,  in  a  case  where  the  question  arose  as  to  house  rents,  be« 
tween  the  hbir  and  executor  of  a  proprietor  who  had  died  betweAi 
"Whitsunday  and  Martinmas.  The  term  of  entry  to  the  houses  was 
Whitsunday,  so  that  the  first  half-year's  rent  wa^  not  payable  until 
Martinmas;  and  it  .wait  strongly  argued  for  the  heir,  that  there  was 
no  room  for  the  application  of  the  principle  which  regulates  th6 
division  iii  corn  &rms,  and  that  the  rents,  according  to  the  doctrine 
of  Mr.  Erskine,  as  never  having  been  in  honi^^of  the  defunct,  must 
still  be  held  as  part  of  the  lands.  The  arguiiient  for  the  executor 
was  rested  diiefly  upon  the  analogy  of  grass  £irms,  and  upoq 
the  expediency  of  having  a  uniform  rule  absolutely  fixed  for  the 
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If  tills  be  80^  tlte  qttestio&»  whether  the  fiurm  be. 

A  corn  farm  or  a  grass  fiirxn^  and  wbetber  tbe, 

tenant  has  reaped  all  the  j^anti^ea  of  that  yeaz; 

before  Martinmas,  or  not,  is  at  an  end ;  and  the 

only  point  to  be  ascertained  in  sueb  qnestiou 

is,  at  what  terms  the  tent  of  the  crep^of  that  jeai; 

in  which  the  landlord  died,  is  payable :  finr  these 

beiag  ascertained,  the  first  half  of  that  yeav*s  rent 

will  be  nK>veable,  where  the  landlord  survives 

Whitsunday,  although  he  should  die  the  next 

day;  and  the  whole  of  the  yearns  rent  will  be 

moveable,  where  the  landlord  survives  Martimnask 

In  saying  that  the  question,  whether  the  farm 

be  a  grass  or  a  com  farm,  is  settled,  all  that  is 

meant  is,  that  this  inquiry  is  now  unnecessary 

for  ascertaining  the  period  of  the  rents  vesting 

in  the  executor,  the  two  species  of  farms  being, 

in  tbis  respect,  put  on  a  footing  of  equality.   But 

the  question  may  still  be  of  use  for  connecting 

the  crop  and  rent;  the  crop  of  a  grass  &rm,  for 

example,  begins  to  be  enjoyed  from  the  moment 

of  the  tenant's  entry,  and  .  therefore  the  year  and 

crop  is  the  same,  and  Ae  first  rent  is  the  rent  of 


dhrision  of  rents  between  heir  and  executor.  The  Court  seemed  to 
think,  that  there  was  no  good  ground  of  distinction  between  house 
rents  and  the  rents  of  grass  ftrras;  and  they  decided  unanimously 
JBgainst  the  heir's  claim  for  the  house  rents  due  at  Martiiunas  aftes 
the  proprietor's  death.  The  question  was  brought  into  Court  by  a 
suspension  and  interdict,  at  the  instance  of  the  heir^  for  prohibiting 
the  executor  from  uplifting  the  Martinmas  rents.  The  bill  of  sus- 
pension was  refused  by  the  Lord  Ordinary  on  the  bills,  (Lord 
3algray) ;  and  the  Court  (First  Division),  on  advising  a  petitioa 
against  die  Lprd  Ordinary's  interlocutor,  with  answers,  unanimously 
leftised  the  petition.  Binny  v.  Biimy,  February  1820.  Nat  yet 
reported^ 
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the  first  year's  possession.    But  this  is  not  the 
case  in  a  com  farm ;  the .  tenant  must  have  pos- 
session for  some  time  previous  to  his  sowing  tb« 
crop,  in  order  to  prepare  the  ground  for  it ;  and^ 
therefore,  the  first  crop  may  not  be  reaped  in  the 
c(nii  farm  during  the  ^ujr se  of  the  first  year's 
possession ;  there  the  crop  and  year  do  not  agree« 
and  the  first  rent  may  be  the  rent»  not  of  the  first 
ye^-s  possession,  but  of  the  first  crop,  which  is  not 
reaped  till  the  second  year's  possession.     To  ex- 
plain this,  let  it  be  supposed  that  a  tenant  entem 
to  a  grass  farm  at  Whitsunday  1800;  against  i 
Whitsunday  1801  he  has  enjoyed  one  year's  crop 
of  that  farm,  and  the  first  rent  that  he  pays  is 
the  rent  of  crop  1800 ;  of  course,  if  the  landlord 
dies  between  Whitsunday  and  Martinmas  1800, 
one  half  of  that  year's  rent  will  be  executry,  the 
other  half  will  go  to  the  heir ;  and  the  only  thing 
that  can  possibly  alter  this,  will  be  the  fore-mailing 
of  the  farm,  (if  such  a  thing  can  be  supposed  to 
happen).     Thus,  were  the  rent  of  that  farm  made 
payable  at  Whitsunday  1800,  the  day  of  the  ten- 
ant's entry,  then,  no  doubt,  the  right  of  the  heir 
would  be  affected ;  for  by  this  anticipation  of  the 
terms  of  payment,  the  whole  rent  would  be  due  at 
the  death  of  the  landlord,  and  consequently  would 
belong  to  his  executors,  i^ince  whatever  debts  can 
be  instantly  demanded,  at  the  time  of  a  person's 
death,  form  part  of  his  executry.     Again,  if  we 
suppose  the  case  of  a  corn  farm,  that  the  tenant 
enters  to  the  houses  and  grass  grounds  at  Whit- 
sunday 1800,  and  to  the  arable  land  at'  the  Mar- 
tinmas following,  it  is  obvious  that  the  first  crop 
he  reaps  will  be  crop  1801,  and  therefore  his  fir^t 
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rent  will  be  due  for  that  crop ;  and  where  it  is 
made  payable  at  Martinmas  1800,  and  Whit^ 
Sunday  1801,  it  is  as  much  an  anticipation  of  the 
crop  as  in  the  other  case,  where,  ^  the  grass 
farm,  wc  suppose  the  rent  to  be  paid  on  the  day  of 
the  tenant's  entry.    The  consequence  of  this  is, 
that,  should  the  landlord  die  between  Whitsunday 
and  Martinmas  1800,  his  executors  could'  draw 
nothing  under  the  new  lease,  because  the  first  crop 
is  the  crop  1801.    Here,  then,  is  a  distinction  be- 
tween the  first  year's  rent  of  the  com  and  grass  farms; 
but  it  will  be  observed,  that,  although  in  this  last 
case  the  executors  would  have  no  title  to  claim 
any  part  of  the  rent  under  the  new  lease,  they 
would  claim  a  year's  rent  from  the  outgoing  tenant, 
and  would  be  entitled  to  it,  in  so  far  as  it  was  un- 
paid ;  for  the  last  rent,  paid  by  the  outgoing  ten- 
ant, would  be  the  rent  of  crop  1800,  and  would  be 
due  at  Martinmas  1799,  and  Whitsunday  1800. 
If,  again,  we  take  the  subsequent  years  of  these 
two  leases,  they  would  come  very  nearly  to  the 
same  thing:  for  as  the  rent  of  each  crop  is  due 
at  Whitsunday,  the  landlord,  who  in  either  case 
survived  Whitsunday,  would  be  entitled  to  the 
whole  year's  rent,  because  at  the  time  of  his  death 
it  was  all  due  by  the  tenant ;  the  only  difference 
would  happen,  where  the  landlord  in  a  com  farm 
survived  Martinmas,  for  there,  in  consequence  o£ 
surviving  the  term  of  payment,  he  would  have  a 
right  to  the  first  half  of  the  crop  of  the  ensuingyear/ 


'  See  aft  to  the  anticipatioii  of  rents.  Marquis  of  Queensberry  v. 
the  Executors  of  the  late  Duke,  18th  Feb.  18U.  Fac.  ColL ;  where 
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In  tlie  cases  whidi  fa^ve  been  supposed,  tIiecom« 
teon  rale  has  not  been  admitted,  owing  to  the  dr« 
cninstance  of  the  rents  having  been  due  at  the 
death  of  the  landlord,,  and  this  arises  from  anti- 
cipating the  term  of  payment ;  but  where  the  vent 
w  not  anticipated;  tibe  rule  will  1^  applied,  ^ 
the  succession  of  the  landlord  Will  be  r^ulatei 
by  his  having  survived  oir  predeceased  the  1^ 
tenns. 

Thus,  if  we  suppose  the  rent  of  the  grass  &m, 
induch  is  entereds  to  at  Whitsunday,  to  be  due  at 
Martinmas  1800,  and  Whitsunday  1^01,  and  of 
the  com  farm  at  the  same  terms^  the  former  will 
he  the  rent  of  crop  1800,  the  latter  of  crop 
1801 :  now,  taking  these  two  leases  at  any  subse- 
quent year  of  their  coarse,  and  supposing  tiie  land- 
lord to  die  between  Whitsunday  and  Martinmas^ 
then  his  executors  will  have  right  to  the  first 
half  yearns  rent  of  the  crop  in  the  grass  farm,  due 
at  Martinmas;  in  the  com  farm^  to  the  whole 
year's  rent  due  at  Whitsunday;  because  the  year's 
rent  has  been  anticipated,  the  last  half  of  it  being 
payable  at  that  term* 

In  deciding,  therefore,  any  question  that  can 
arise  on  this  point,  we  must,  in  the  first  plscer 
connect  the  crop  and  rent ;  which  is  to  be  done 
only  by  an  examination  of  the  lease  (ot  the  fo^ 
session  of  the  tenant),  and  comparing  the  fii^ 

rent  paid  with  the  first  crop  resL^ei ;  and  in  tmfl 

«  ^ 

the  question,  as  to  an  heir  of  entail's  right  to  anticipate  rents »« 
considered,  and  the  antidpation  allowed  in  respeet  of  the  pn<^^ 
of  the  parfeicalar  estate. 
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9iew,  tibe  natttise  ^  the  fam  must  be  ixmaidered : 
Having  aaeertained  this  poiat,  me  then  ^e  whe- 
tiber  the  rent  be  foie-mailed  or  aft^-^mailed ; 
where  it  is  fore*-0iai]ed»  the  right  of  meceanoa 
will  be  regulated  by  the  conventional  terms  of 
piymeat ;  where  it  is  after-mailed^  the  sueeession 
will  be  regulated  by  the  legal  terms  of  Whitsun- 
day and  Martinmas* 

.8.  The  rule  of  successioUj  where  the  lande 
are  in  the  natural  possession  of  the  landlord. ^»^ 
There  is  a  distinction,  which  has  been  long  ac* 
knowledged  in  the  law  of  this  country^  between 
the  oise  where  a  proprietor  is  in  the  natural  pos- 
session of  lands  lut  the  time  <^  his  deaths  and  ihst 
where  his  lands  are  possessed  by  tenants.  In  the 
preceding  section^  the  case  of  lands  let  in  lease 
has  been  considered;  and  we  have  now  to  attend 
to  the  oth^r  case,  where  the  lands  were  in  the 
natural  possession  of  the  proprietor  at  the  tuiie 
of  his  death. 

The  general  rule  in  such  a  case  is,  that  the 
heir  instantly  enters  to  the  possession ;  and  the 
only  exception  to  this  rule  arises  from  the  circum- 
stance  of  part  of  the  crop  having  been  sown  before 
the  death  of  the  former  proprietor,  for  there  his  ex- 
ecutors havaa  right  to  reap  the  sown  crop.  The 
difference  which  is  observed  between  those  orops, 
which  grow  without  the  necessity  of  annual  cul- 
ture, as  grass,  or  the  fruit  of  an  orchard,  and 
those  which  require  annual  seed  and  labour,  as 
com,  arises  from  this,  that  the  seed  and  labour, 
which  the  latter  require,  are  held  to  have  been 
bestowed  by  the  proprietor  for  his  own  imme- 
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diate  u$e  and  profit,  and  on  this  presumption,  afg 
transmitted  to  his  executors ;  while  the  other,  being 
more  dependent  on  the  Unassisted  nature  of  the 
soil,  have  been  thought  tor  belong  more  properly 
to  the  heir. 

This  point  was  early  fixed  iit  the  ojnnions*  of 
our  lawyers,  and  we  find  it  affecting  not  oiily 
questions  relative  to  the  succession  of  the  proprie- 
tor, but  also  the  competitions  which  arose  amongst 
the  donators  of  the  escheat.  In  the  case,  for  ex^ 
ample,  of  gifts,  which  gave  a  right  to  the  personal 
estate  as  it  stood  at  a  particular  time,  we  find 
the  Court  deciding,  that  the  gift  could  only  e;^ 
tend  to  the  Whitsunday  term  before  the  gift, 
and  not  to  the  Martinmas  after  the  gift.  **  But 
they  found  that  the  farms  of  the  rebel's  own 
labouring  pertained  to  the  donator,  by  virtue 
*'  of  that  same  gift ;  and  albeit  the  ^ft  was  ^ven 
^'  in  August,  yet  that  it  extended  to  the  whole 
^'  farms  of  that  crop,  which  were  in  the  rebeVs 
**  hand  in  mansing,  even  as  if  he  had  died  in 
August,  not  being  rebel,  the  same  would  hav^ 
pertained  to  his  executors.*'*  In  this  decision 
the  distinction  is  drawn  between  the  case  of  lands 
in  the  possession  of  tenants,  and  lands  in  the 
natural  possession  of  the  proprietor :  in  the  for- 
mer case,  the  interest  of  the  donator  was  regu- 
lated by  the  legal  terms  of  Whitsunday  and  Mar- 
tinmas; in  the  latter,  by  the  date  of  the  giA, 
which  vested  from  that  moment  a  right  to  the 
crops. 

*  Somervel  v.  Stirling,  dd  Feb.  ]$27.  Dnrie.  Mor.  p.  6074, 


u 
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Tbe  point,  as  depending  on  the  death  of  the 
|iropiietor,  was  fixed  by  several  early  decisions/ 
and  more  lately,  in  a  case  where  a  liferentrix  was 
in  the  natural  possession  of  latids  at  the  time  of 
her  death,  the  affairs  i>f  th6  proprietor  were  in 
disorder,  and  the  factor,  for  his  creditors,  did  not 
dispute  that  the  executors  of  the  liferentrix  had 
a  right  to  the  sown  crop  of  that  year,  but  he 
insisted  that  a  rent  should  be  paid  for  the  lands 
on  which  the  crop  grew.  The  Lord  Ordinary 
^*  found,  that  the  executors  of  the  lady  had  right 
^  to  the  whole  crop  on  the  grounds  of  the  lands, 
^^  which  were  in  her  natural  possession  at  her 
^  dieath,  but  that  for  said  crop  the  executors,  hav- 
^  ing  right  thereto,  must  pay  the  last  half  year's 
^*  rent  due  for  the  same."  But  the  Court  altered 
this  judgment,   and  found,  that  the   executors 


*  M^ath  V.  Nisbet,  Utli  December  169][.  Durie.  Mor.  p. 
35877:  In  which  Nisbet,  the  proprietor  of  Restahrlg,  having 
died  before  Maitiinniui,  and  a  creditor  of  his  adjudging  and  pnrsu-^ 
Jbg  fiir  tbe  renta  of  that  year  in  which  he  died;  the  Court  aostained 
action  for  the  whole  year^  "  tseekig  the  land  was  not  set  out  for 
**  hum,  but  was  laboured  in  mansing  with  the  said  James  Nisbet'a 
^  own  goods^  who  Uved  nntil  after  the  Whitsunday  tliat  year."  In 
the  cue  of  Guthrie  v.  the  Laird  of  Mackerston^  25th  July  1671. 
Stak's  Dedsions.  Mor.  p.  15891,  tbe  question  oectmred  in  somewhat 
of  a  difl^rent  shape,  for  the  heir  did  not  diepvte  the  executor'a 
rig^  to  re^  the  crop,  bat  he  demanded  rent  for  the  use  of  the 
ground.  It  was  anawered  by  the  executors,  "  That  by  immemo* 
^  rial  eoaCam,  Iifoenters  have  right  to  the  crop  of  landa  sowed  by 
'' tJiemselyes,  whether  they  attain  to  tbe  term  of  Whitsunday  or 
*^  not,  neidKr  were  they  ever  found  liable  te  any  duty  therefor; 
"  whieh  the  lords  sutiainedf  It  is  obvioHs  that  thsa  dedsioB  fixes, 
equally  with  the  fonner,  the  executor's  right  to  the  crop  sown  hf 
t^  deceased;  and  it  izesforUier^  that  jm  rent  is  diavgeaUe  against 
the  aeculor  fof  ttie  cfop  thus  eajof^L 
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were  not  liable  to  any  rent  for  the  crop  of  e&m 
which  was  on  the  ground  at  the  time  of  the  life^ 
renter's  death,  to  which'  the  executors  have  right 
by  law ;  and  to  thia  judgment  they  adhered,  led 
entirely  by  the  practice  and  understanding  of  the 
country.* 

In  another  very  important  case,  ihe  rule  is  thutf 
stated  by  Jjord  Kilkerran  ^ — **  The  rale  for  deter- 
mining the  several  interests  for  heir  and*  execu- 
tor ia  very  different  in  lands  possessed  by  ten* 
ants,  and  in  such  as  were  in  the  natural  posses- 
^*  sion  of  the  heritor  at  his-  death.    In  tliose  the 
^  executor  has  the  one-half  ef  the  yearns  rent» 
**  where  the  heritor  survives  WhitsuBday-    But 
^*  in  these,  whether  the  heritor  survives  Whitsun- 
day or  not,  the  executor  has  right  to  notbing 
but  the  crop,  so  far  as. the  same  was  sown  before 
'^  the  heritor's  death ;  and  the  heir  has  right  to 
**  whatever  may  be  sown  afterwards  by  the  execu- 
'^  tors,  en  repaying  the  expense  of  seed  and  la^ 
*'  hour;  and  as  for  the  gras&and  growing  hoy,  the 
**  right  of  the  heir  commetices  from  the  moment 
"  of  his  predecessor's  death.'*'* 


*  Cockburn  v.  the  Trustees  of  Bxown,  9th'  No¥<  1748.  KOk. 
Tenns  of  Payment^  Legal  and  Gonventioualj  No.<  7.  lilvr.p.  1591 U 

^  Sidney  Sinclair  v.  Sir  WiUiam  Dalrymple,  7tli  Dteoeiaberl744r 
Kaims,  No.  60.  Clerk  Hume^  No.  S6S ;  and  Kilk.  Terns  of  Fay« 
ment^  Legal  and  Conventional,  No.  4.  Mor.  p..l-5S08^andp.i43Iv 
This  case,  while  it  oonfinos  the  principle  ef  the  fonner  dsdsioiis, 
decides  also  severs^  points  of.  importance  for  reguIatiBg  the  interests' 
of  heirs  and  executors ;  these  points  are  well  stated  in  Lord  Kaims' 
Bemarkable  Decisions,  firom  which  the  following  abstract- of  this  in-, 
structive  case  is  taken  i^-^Sk  John  Dalrympk,  after  settling  his 
moveable  estate  upon  his  i^use^  died  May  94».  17i3i  IfisviDg  the 
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Tliii  case  confirms  the  rule  deduciUe  from  the^ 
former  decisions,  and  settles  various  other  imports 

land  about  tiis  house  of  CranstoU  in  his  natural  possession^  most  of 
it  in  grass^  t>ftrtly  natural,  and  partly  sown.    One  field  of  seven 
acres  wbb  town  die  year  befbre  his  death,  and  the  first  cro^  was  not 
dot  down  when  he  died.    Of  the  other  sown  grass  he  had  reaped 
several  cax)p8.    Towards  the  end  of  the  year  1742,  he  had  sown  a 
6dd  with  rape-seed,  but  that  fiuHng,  his  purpose  probably  was  to 
plough  the  field  in  June  I7i3,  and  to  sow  it  with  turnip;  but  the 
day  after  his  death,  it  was  tilled  by  his  relict,  and  sown  with  bar^ 
ley.     His  heir  took  possession  of  the  farm  as  Well  as  of  the  rest 
6t  the  estate,  and  cut  down  this  barley  crop.     In  a  count  and 
reckoning^between  the  heir  and  the  relict,  she  claimed  the  value 
of  the  barley  crop,  and  of  the  artificial  grass  crop,  as  being  move- 
ahle,  and  Ming  under  her  disposition.     Th^  heir  endeavoured 
to  support  hts  right  to  the  same  as  heritable  subjects,  by  the  fol'- 
lowing  reasoning:—!.  It  is  one  of  the  privileges  of  the  heir  to 
continue  his  predecessor's  possession ;  and  when  the  possession  of  an 
ortste  is  spprehended,  either  by  sn  heir  or  a  purchaser,  it  is  a  rule 
of  common  sense,  as  well  as  of  law,  that  every  thing  that  is  pars 
soli  must  go  with  the  land.    8.  As  this  rule  may  appear  to  be  hard 
and  rigorous,  when  applied  to  some  special  cases,  it  has  been  sofU 
ened  in  the  practice  of  England  and  of  this  country.    A  liferenter 
ought  not  to  be  discouraged  firom  making  profit  to  himself,  by  tak- 
ing land  into  his  natural  possession^  in  order  to  cultivate  it ;  yet  he 
runs  this  one  danger,  that  if  he  die  when  the  com  is  ripe  and  ready 
6r  the  sickle,  his  right  diss  with  him ;  the  corn,  BBpars  soH,  goes 
with  the  lands  to  the  proprietor.    This  hardship  has  probably  at 
first  been  remedied  by  particular  pactions,  and  afterwards  it  has 
grown  into  universal  practioe>  that  the  representatives  of  the  life- 
lenter  should  have  t)ie  benefit  of  the  liferenter's  industry,  so  fiir  as 
to  be  allowed  to  reap  the  corns  growing  at  the  liferenter's  death. 
It  is  probable  that  tins  practice  was  first  begun  between  liferent- 
ers  and  fiars,  whose  interests  are  commonly  distinct,  and  where 
the  hardships  must  have  appeared. great.   It  has  afterwards  been  ex- 
tended by  analogy  for  the  benefit  of  younger  children,  as  they 
are  but  scantily  provided  by  our  law;  and  now  it  is  established, 
that  they  shall  liave  the  com  growing  upon  the  lands  in  their  fa- 
ther's natural  possession,  though  not  a  moveable  subject.     3.  This 
right,  introduced  in  favour  of  the  representatives  of  a  liferenter- and 
of  the  executors  of  a  proprietor,  which  for  the  sake  of  utility  devi« 
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ant  points  cotineoted  with  the  tights  of  leir 
and  executor.  Atnongst  others,  the  questioOr 
whether  sown  grass  ought  to  be  considered^  after 
the  iirst  year^  as  belonging  to  the  heir  or  to  the 
executor,  was  decided.  The  doubt  arises  bovsk 
this,  that  the  executor  is  eti^tled  to  the  crop 
wherever  the  deceased  proprietor  has  laboured  mi 
sown  it:  Now,  in  regard  to  sown  grass,^  it  is  clearly 
a  crop  arising  from  the  seed  and  labour  oftts  pri>- 
prietor ;  and  as  there  i»  no  crop  of  grass  the  year 
that  the  barley  is  reaped,,  the  executor  o£  the  pro- 


stes  from  the  prmci^es  of  law,  Bas  never  been  extendecT&rAer,  a* 
ther  in  our  practice  or  in  the  practice  of  England,  4biB  tocatii^ 
Qsnally  sown  and  growing  at  the  tiihe  of  the  Hferentcr  or  pitpric- 
tor's  death.     Not  can  it*  wcfl  be  extended  fiirtfier,  if  ftcwksof 
law  be  at  all  regtn^ded :     For  as  the  proprietor's  right  is  at  an  eni 
With  his  life,  as  wdl  as  rliat  of  the  Bf^enten  &»  ^^^^^  OB  be  eiW 
titled  to  sow  the  ground,  except  in  the  right,  or  by  tirt  sJlowan* 
0f  the  present  proprietor :  after  his  right  ooiwmences,  tlic  cw^ 
sown  is  as*  much  hi&  as  when  it  is  sown  20  yeart  after  the  prede- 
cessor's death.    4.  The  exception  hat  never  been  extended*  fitfthfl^ 
than  to  industrial  fruits,  which  are  sown  and  reaped  wMQ^f* 
With  regard  to  jdanta  which  remain  longer  in  &e  gromrfAsii 
ft  year,  neither  the  industry  nor  the  expense  are  i»  great  as  tt> 
eounterbalanee  ilie  rule  of  law  and  of  common  flense,  ffiatwW* 
ever  is  fixed  to  the  land  must  go  along  with  the  knd.    Aad  wei^ 
the  exception  to  be  extended  beyond  annna!  plants,  its  appBtt* 
fion    would  become  nnlimited;'  it  behoved  tb  be  extended  i» 
every  thing  growihg  upc«  the  ^[[ronnd  that  &  the  eflfect  of  in- 
dustry, at  whatever  time  sown  or  planted;  and  at  ifiat  mte  a* 
planted  tref^s  would  go  to  the  executor,  were  they  a  hundred  yean 
0ld.— "  Found  the  dfefender  Sir  William  Ddrymple,  heir  ilithee*' 

*  tate,  hath  right  to  the  whole  grass  and  hay  the  year  libelled,  * 
*'  not  being  alleged  that  any  grass  seeds  were  sown  that  year  •"  ^^ 
**  found,  that  the  parsuer  has  not  r%ht  to  any  part  of  tftc  ^^^ 

*  crop  sown  by  her  after  Sir  John  DahTmple's  decease,  W  t^* 
**  the  defender  is  liable  to  1^  pursuer  for  the  expense  of  die  i«l»^ 
^  aodof  tbeseed» 


»•• 
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l^^tor  imagined  tbat  he  hfid  a  good  claim  to  the 
SKSl  torop  (^gnss.  But  in  Sinclair's  €sa«e,  it  was 
fcmnd,  that  the  grass  crq),  which  had  been  sown 
the  year  pveeedin^  did  not  belong  to  the  execu* 
tor  of  the  former  proprietor ;  and  this  point  was 
again  under  consideration  of  the  Court  more  late^ 
ij,  when  d  similar  decision  was  pronounced.* 

These  authorities  seem  to  fix  the  following 
points  in  regard  to  the  succession  of  the  proprie- 
tor,  who  has  been  in  the  natural  possession. 

1,  That  the  heir,  instantly  on  the  death  of  the 
proprietor,  enters  into  the  possession  of  the  land, 
and  enjoys  its  produce,  With  the  exception  only 
cf  such  crops  as  have  been  sown  by  the  proprietory 
and  not  reaped  at  the  time  of  his  death. 

2.  That  these  crops,  sown  by  the  proprietor^ 
and  not  reaped  by  him,  descend  to  his  executors; 
and  that  the  second  crop  of  sown  grass,  though 
it  be  the  first  productive  croj]^  does  not  £sdl  under 
the  exception  in  favour  <if  the  executor,  but  de* 
scends  to  ti^c  heir. 


*  Wight  v.  Inglis,  iOiih  February  1796.  Fac.  CoIL  Mor.  p.  5446. 
fn  this  case,  Simpson  sowed  clover  and  lye-grass  along  wi&  wheat 
and  barley  on  about  70  acres  of  land  belonging  to  him :  he  died  in 
December  following^  and  his  executors  claimed  the  hay  crop  in 
Summer  17^6,  produced,  from  the  seeds  somi  in  the  yeaf  1794. 
The  Court  Tweeted  the  daim:  Observed  «n  the  Bench,  "^  That  the 
'^  hay  in  queatloa  is  to  be  considered  as  a  second  crap,  and  as  such 
'''  bekmg  to  the  heiz.  It  is  true^  the  first  oop  would  in  this 
**  cape  be  of  little  or  of  no  value ;  but  fliat  arose  entirely  from  wheat 
^^  or  barley  having  been  sown  alongst^th  the  grass  seeds.;  aid  as 
**  <lhe  crops  arisii^g  finmi  the  former  were  reaped  by  the  deceasedy 
''  the  executors  are^  by  that  mcans^  Ailly  indemnified  fiar  ihedefi* 
*'  jckency  or  loss  of  ihe  first^nrep  of  graiv." 
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3.  That  tbe  execator  pays  no  rent  to  tihe  heir 
for  the  gnnmd  occupied  hy  the  csrops^  which,  undet 
this  exception,  he  enjoys. 

4.  That  where  the  ground  in  the  possession  of 
the  proprietor  has  been  laboured  and  mamned 
and  prepared  for  the  crop  by  him,  it  makes  no 
difference  on  the  right  of  the  heir  who  is  entitled 
to  sow  it,  and  the  executors  can  Bsk  no  more  than 
the  expense  which  has  been  bestowed  upon  it  hf 
the  deceased  proprietor. 


SECT.  II. 


THE  TEKANT'^S  succession. 


Tr£  subject  of  the  tenant's  succession  is  tbe 
right  of  possessing  the  farm  for  the  years  of  the 
lease  unexpired  at  the  death  of  the  tenant.  The 
lease,  in  this  view,  is  a  temporary  title  to  land, 
which,  carrying  with  it  a  tract  of  future  time, 
cannot  be  exercised  at  once.*   It  is  on  this  account 


•  Biglits  having  tractumfiituri  temporis  do  not  belong  to  execu- 
tors ;  for  this  reason,  that  it  is  the  office  of  executor  to  collect,  Tfithoat 
delay,  the  effects  of  the  defunct,  and  to  distribute  them  accorfii^ 
to  the  respective  rights  of  the  parties  concerned :  now  this  cflfflot 
be  done  with  regard  to  subjects  which,  having  tractumfiturt  ff^ 
ports  after  the  demise  of  the  defunct,  do  not  even  exist  wh&  ^^ 
office  of  e:(ecu^or  commences.  On  this  ground,,  the  Court  prefer- 
red the  heir  to  a  right,  having  a  tract  of  ftiture  time,  although  it 
was  pleaded  for  the  executor,  that  as  it  is  undeniable  that  tae 
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tiiat  Ihe  lease  in  our  law  has  been  feckoned  Jberit- 
^dble,  and  made  to  descend  to  the  heir. 

The  lease,  therefore,  where  no  settlement  has 
1)een  made  by  the  tenant,  goes  to  the  heirs  of  line,  in 
the .  order  pointed  out  by  the  law  of  succession 
in  heritage/    It  is,  however,  ^rttended  with  this 


of  llie  assignee  to  the  liferent  (the  question  arose  on  the 
sfieoessioa  of  a  person  who  had  right  hy  a^ingnation  to  the  liferent 
of  a  house  vested  in  the  cedent)  would  have  fallen  to  the  fisk  hy 
tihe  forfeiture  of  his  single  escheat^  so,  hy  parity  of  reason^  it  ought 
t»  Ml  to  his  executor.  £wing  v.  Drmmmond^  29tli  Nov.  1759.  Fac. 
<^o]L    Mor.  p.  5476. 

•  As  this  i>o(^  may  come  into  die  hands  of  Chose  who  have  no 
Isw  book  in  which  they  cati  find  the  line  of  fiuccesdon^  a  table  of 
the  Hiies  of  succession  in  heritage  is  subjoined. 

The  ancestor^  male  or  female>  is  succeeded, 

I.    By  his  OB  HER    DESCENDANTS — that  is^ 

'    1.  By  sons  in  their  ovder,  beginning  with  the  eldest,  and  so  toi 
according -to  seniority. 
1^.  B.  Where  the  eldest  son  is  dead,  leaving  children,  his 
children  succeed  in  his  plaioe,  and  they  succeed  by  the 
«ame  rule  of  succession  which  is  here  explained. 

Failing  the  children  of  the  eldest  son,  and  tfidr  child- 
ren  in  lineal  descent,  the  succession   returns  back  to  the 
•second  >son  and  his  children,  which  is  just  the  oollatend 
Bttccetdon  to  be  immediately  described. 
8.  By  the  daughters  equally  amongst  them.  « 

N.  B.  Where  any  of  the  daughters  die  leaving  cliildren, 
these  children  succeed  to  the  share  of  their  mother,  the 
flons  in  dieir  osder  as  sAKwre,  and  &iling  •them,  the  daugh- 
ters  equally. 
.il-  Failing  DsscBNbANTs,  VT-coiCATERALfi,  that  is,  fkOing  child- 
ren an4  their  ileecendaats,  Ae  ancestor  is  succeeded, 
!•  By  his  bvothers. 

N.B.  The  immediate  yovnger  broCher  succeeds  first;  on 
his  deaA,  the  right  descends  to  his  diildren,  according  to 
the  above  rules ;  or  should  the  immediate  younger  bro- 
ther be  dead  befi»re  the  succession  opens,  his  children 
sncoeed  preferably  to  the  surming  brother  of  the  ancestor^ 
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p»mliarity,  that   the  lease  is  nerer  held  to  be 
conquest.     It  is  not  a  right  which  falls  under  the 


■^^■ 


If  the  ancestor  be  himself  the  younger  brother,  hd 
will  be  succeeded  by  his  immediate  elder  brother^  and  so 
on  by  the  next  imottdiate  elder  brother. 

2.  By  his  sisters  equally  amongst  them. 

N.  B.  Failing  any  of  the  sisters  leaving  diildren,  these  cliiUU 
ren  succeed  to  the  share  of  their  mother,  as  in  the  sac* 
ceauoB  of  descendanttt. 
IXL  Failing  deicendants  and  coLLATX&Ai.t9  by  Ascxicj>AtfT8'; 
that  is, 
].  By  the  father  of  the  ancestor. 

52.  By  the  fidher  s  brothers  in  their  ordcgr^  aeowding  to  the  tnlB 
of  collaten^  succession. 

3.  By  the  sisters  of  the  father,  according  to  the  same  mlea. 

It  will  be  fiirther  observed,  1.  That  although  children  siweeedL 
to  their  mother,  the  pM>ther  does  not  succeed  to  her  diild,  nor  of 
course  does  any  one  succeed,  whose  connection  is  soldy  through 
the  mother. 

2.  That  in  collateral  succession,  the  fldl  blood  exdndei  the  half 
blood,  (that  is,  children  by  the  same  father,  but  by  a  difenent  mo- 
ther) ;  failing  the  fUll  blood,  the  brothers  and  sisters  by  the  half 
blood  succeed^  according  to  the  same  rules,  as  in  the  caae  of  full 
blood :  this  distinction  of  full  blood  and  half  blood  has  no  place  in 
the  succession  of  descendants. 

To  give  an  example,  suppose  a  tenant  to  die,  leaving  two  sons  and 
two  daughters ;  the  eldest  son  succeeds  to  the  &nn.  If  the  eldest 
son  be  dead  leaving  a  son,  then  that  son  succeeds  to  the  £irm  in 
preference  to  the  surviving  son  and  daughters  of  the  tenant :  or 
fihould  the  eldest  son  have  left  a  daughter  and  no  son,  that  dai:^hter 
will  in  like  manner  exclude  the  surviving  son  and  daughters  of  the 
tenant :  should  the  eldest  son  have  died  leaving  no  duldren  nor 
grand-children,  then  the  second  son  succeeds,  and  Siting  him  his 
SODS  and  daughters,  in  prefiH^nee  of  the  tenant's  two  dang^bteta; 
or  should  the  two  sons  have  disd  without  leaving  descendants  of 
their  bodies,  then  the  two  daughters  of  the  tenant  will  sncoeed 
equally :  or  if  we  suppose  that  one  of  the  daaghteKs  has  died  leav- 
ing a  son^  that  son  will  succeed  to  one-half,  and  the  surviving 
daughter  to  the  other  half  of  the  lease :  or  should  the  deceased 
daughter  have  lefl  no  son  but  two  daughters,  then  these  two  daugh- 
ters succeed  to  one-half  of  the  lease^  each  haying  a  foojrth  share^  and 
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dehomination  of  eonqueit,  since  it  cannot  b^  estab- 
lished by  sasine ;  for  although  sasine  be  not  ab« 
solutely  requisite  to  entitle  an  heir  of  conquest  to 
succeed,  yet  the  right  must  be  capable  of  being 
perfected  by  sasine,  before  it  can  fall  under  the 
description  of  rights  belonging  to  the  heir  of  con- 
quest.. If,  for  example,  the  second  of  three  bro- 
thers purchase  an  estate,  the  titles  to  which  are 
taken  to  heirs  and  assignees ;  on  his  death,  it  goes 
to  the  eldest  brother,  as  the  heir  of  conquest,  and 
not  to  the  younger  brother,  who  is  the  heir  of  line. 
But  the  lease  is  not  held  to  be  conquest ;  it  goes 
to  the  younger  brother.^ 

The  tenant's  right  under  the  lease  then  descends 
to  his  heirs,  according  to  the  line  of  succession  in 
heritage,  with  this  difference,  that  the  lease  is 
never  held  as  conquest,  nor  does  it  in  any  case 
descend  to  the  heir  of  conquest  ;^  collation,  too. 


the  surviving  daughter  of  the  tena^  will  have  right  to  the  other 
half. 

This  explanation,  with  the  afisistance  of  the  tahle,  will  give  a  suf^ 
ficiently  accurate  notion  of  the  line  of  descent  of  the  tenant's  in- 
terest in  the  lease. 

*  Stair,  Book  III.  tit.  v.  §  10.  Bank.  Book  III.  tit.  iv.  £rsk. 
Book  IIL  tit.  viii.  §  16.  Ferguson  v.  Ferguson,  23d  June  1663. 
Stair.  Mor.  p.  5605.  The  case  is  thus  stated: "  Ferguson  in  Restalrig 
**  having  a  tack  set  to  him  hy  the  Lord  Balmerino  for  certain  years, 
*^  lus  eldest  brother's  so|>,  as  heir  of  conquest,  and  his  younger  bro- 
ther's SOD,  as  heir  of  line,  competed  for  the  mails  and  duties  of 
the  lands.  The  Lords  found  the  tack  to  belong  to  the  heii;of 
line^  albeit' it  was  conquest  to  the  defender." 
^  Leases  taken,' secluding  executors  and  assignees,  were  found  to 
be  conquest,  under  a  clause  in  the  lessee's  marriage-contract,  con- 
veying '-  all  heritages,  goods,  gear,  debts,  sums  of  money,  or  other 
"  moveables,  which  should  be  conquest  during  the  marriage,"  pro- 
tided  the  term  of  entry  in  the  leases  had  arrived  before  the  death 
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may  take  place  here,  in  the  same  ivay  as  in  the 
succession  of  heritage.* 


of  the  lessee.  But  certain  new  leases,  conceived  in  &Toor  of  (he 
flsme  lessee,  but  the  tenns  of  entry  im  whidi  had  not  anired  he- 
fore  his  death,  were  finind  not  to  be  conquest  of  the  marriage*  In 
this  case  it  seems  to  have  been  held,  that  although  leases  were  not 
expressly  mentioned,  yet  the  terms  of  the  marriage-contract  were 
aoSleiently  comprehensive  to  convey  them  to  the  heir  of  oon^nest. 
Duncan  v.  Raes,  15th  February  1810.    Fac.  ColL 

>  The  right  of  collation  is  a  privil^;e  possessed  by  the  heir,  of 
giving  a  share  of  the  heritage  to  the  executor,  and  daimfng  from 
die  executor  a  ahare  of  the  exeootry  funds.  And  here,  I  am  en« 
abled  to  sulgoin  a  case,  with  the  opinion  of  a  very  eminent  lawyer, 
rq;arding  collation  between  the  heir  and  executors  of  a  tenant. 

Case. — A  tenant  died,  leaving  a  son  and  daughter,  both  of  whom 
^ad  discharged  their  ftther  of  all  they  could  demand,  previous  to 
his  entering  into  a  second  marriage;  but  having  died  without 
leaving  any  heir  of  that  marriage,  ttie  son  and  daughter  aucceeded, 
lifr  inleiCofo. 

The  tenant  held  duee  farms,  I.  A  very  lucrative  lease,  of  which 
only  a  few  years  were  to  run ;  this  lease  secluded  assignees  and  sub- 
lenants.  8.  A  fiurm  held  under  a  lease  excluding  assignees  and  sab- 
tenants;  on  this  &rm  a  good  deal  had  been  expended,  but  it  was 
not  worth  any  premium.     3.  A  farm  where  assignees  were  allowed 
under  the  lease,  thou^  of  no  Value.     The  executry  left  by  the 
tenant  is  of  fiur  more  value  than  the  leases. 
Quer.  Can  the  son  tske  the  leases,  and  the  half  of  fhe  executry  also? 
or  is  a  tenant's  son,  by  continuing  his  Other's  possession,  con- 
sidered as  an  heir,  although  no  service  is  required,  and  as  an 
heir  excluded  from  the  .executry  without  collating?  and  kutfy, 
if  collation  be  necessary  to  Entitle  the  son  to  aahare  of  the  exe- 
cutry, can  the  landlord,  who,  under  the  exclusion  of  assignees, 
in  the  leases  will  admit  no  person  but  the  son  of  the  tenant, 
prevent  the  collation  from  taking  place  } 
Answer,  Although  it  is  understood,  that  the  tenant's  heir  may  pos- 
sess, and  vest  the  right  of  a  tack  in  him  without  service,  yet^  bf 
so  doing,  he  represents  his  father,  and  incurs  a  passive  title.    A 
tack  is  likewise  considered  as  an  heritable  subject;  and  I  appre- 
hend, that  the  heir  cannot  both  claim  right  to  the  tadc  as  heiri 
and  to  his  share  of  the  moveables,  as  one  of  the  nearest  of  kin, 
without  collating.     And  although  the  lease  contains  a  clannQ 
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We  bave  next  to  inquire,  what  the  rule  is  for 
dividing  the  succession  between  the  heir  and  exe* 
cutor  of  the  tenant.  It  is  obvious,  that  the  situ* 
ation  of  the  tenant  nearly  resembles  that  of  the 
proprietor,  who  is  in  the  natural  possession  of  his 
own  land :  the*  heir  of  the  tenant,  in  the  same 
way  with  the  heir  of  the  proprietor,  enters  into 
the  possession  of  the  land  immediately  on  the 
death  of  the  tenant.  But  here,  too,  there  occurs 
the  question  of  the  sown  crops ;  and  the  law  lias, 
for  the  same  reason,  as  in  the  case  of  the  pro- 
prietor, given  these  crops  to  the  executors  of  the 
tenant. 

But  there  is  a  distinction.  We  have  seeni 
that  the  heir  of  the  proprietor  could  not  demand 
a  rent  £rom  the  executor  for  the  ground  occupied 
by  the  sown  crops,  which  go  to  the  executors. 
The  same  question  has  occurred  between  the  heir 
and  the  executor  of  the  tenant;  and  although 
there  certainly  does  not  appear  to  be  much  differ- 
ence between  the  two  cases,  yet  they  have  been 
differently  decided ;  and,  in  the  case  of  the  ten- 
ant, the  rent  of  the  farm  has  been  divided,  and  a 
proportion  of  the  rent,  corresponding  to  the  crops 
reaped  by  the  executors,  has  been  laid  upon 
them. 


fiedading  assigpees^  I  do  not  think  this  will  bur  the  collation^  be- 
cause heirs  are  not  excluded;  and  the  effect  of  the  collation  ia  only 
So  make  the  whole  descend  equally  among  the  Gbildren,  as  if  they 
were  heirs  portioners.  If  there  had  been  several  daughters^  and 
po  sons,  the  landlord  could  not  have  oljected  to  the  whole  daugh- 
ters succeeding  equally,  and  neither  can  he  object  to  the  collS« 
lion  in  this  case,  if  the  heir  finds  it  to  be  for  bis  interest. 


4t 
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This  preeifie  point  does  not  seem  to  have  been 
decided  by  the  Court  till  1791;*  though  some  ob» 
eervatioRs  made  by  Lord  Kilkerran,  iu  reporting 
a  case  connected  with  this  question,  show,  that 
doubts  were  entertained  about  it;  and  that  wbea 
the  question  should  occur,  unfettereSd  by  precedent; 
probably  a  different  decision  might  be  given. 
He  says,  *^  were  the  question  entire,  th««  anight 
have  been  much  to  say  for  the  Ordinary's  in.* 
terlocutor,  as  it  is  not  i^vious  why  the  right 
•'  of  the  heir  should  be  less  where  the  lifcrentrix 
possessed  by  herself  than  where  she  possessed 
by  a  tenant;  but  as  the  difference  is  established 
'*  in  practice,  by  which  no  rent  was  ever  found 
'*  due  by  the  executors  for  the  crop,  to  which  they 
^*  had  right,  et  qmniutn  qwe  a  mqjoribuSf  &c  the 
'*  Lords  found  a^  above.**** 

At  last  the  question  occurred  between  the 
Jieirs  and  executors  of  the  tenant,  in  such  a  shape 
as  to  be  little  affected  by  precedents.  In  that 
case,  a  tenant  was  creditor  to  his  landlord  m » 
certain  sum.  On  the  death  of  the  tenant,  his  lease 
descended  to  his  eldest  son,  and  his  executry  to 
the  younger  children.  When  the  landlord  came 
to  pay  the  debt  to  the  younger  children,  the  m 
had  become  bankrupt,  and  the  landlord  clainaed 

•  I  have  seen  the  opinion  of  the  same  counsel,  to  whose  opinjoj 
I  hatfe  so  lately  referred,  directing  the  rent  of  a  farm  to  be  diyioffi 
between  the  heir  and  executor,  in  proportion  to  their  inter«^ 
the  crop  of  the  farm  the  year  of  the  tenant's  death.    This  api^^^ 
was  giTcn  in  1 780. 

**  Cockhnm  v,  Executore  and  Trustees  of  Brown,  9th  NOV.  IT»  • 
Kilk.  p.  569.  Terms  of  Payment,  L^  and  Conventional  No.  ?. 
Mot,  p.  159]  1.     Supra,  p.  386. 
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TttentioDj-  out  of  the  delHv  of  the  arrears  of  rent 
dcK  for  the  farm.    Tl^  crop,  after  the  death  of 
the  tenant,  had  gone  to  the  younger  ^ildren ;  the 
aubseq-uent  crops  had  bee&  enjoyed  by  thehein 
The  pleading  does  not  appear  to  hare  rested  so 
i&U(^  on  the  circumstance  of  the  youHger  diildrea 
having  enjoyed  the  drop  after  the  tesant^s  death, 
as  OB  the  general  argument,  that  the  whole  heira 
of  the  teuattt  were  liable  for  the  rent :  and  at 
though  the  heir  in  the  lease  might  be  ultimately 
liable,  yet  the  landlord  was  entitled  to  make  hia 
demand  on  any  one  of  them,  and,  of  course,  to 
i^tain  the  arrears  out  di  the  debt  due  to  these 
heirs*    To  this  it  was  answered,  that  all  the  heira^ 
of  the  tenant  are  no  dtobt  liable  ibr  the  rents  due 
by  the  tenant  at  the  time  of  his  death ;  but  they 
are  not  liable  for  the  rents  falling  due  after  that 
period.     In  a  mercantile  partnersbrp,  if  the  c(m* 
eem  was  a  lucrative  one  at  the  death  of  a  partner,, 
his  heirs  are  not  liable  for  any  subsequent  loss  \ 
and  in  the  case  of  a  feu,  though  the  executore  of 
Ifce  vassal  may  be  retpiired  to  pay  the  feu-duties' 
due  previous  to  the  death  of  the  feuar,  they  ^re 
uever  held  to  be  liaWe  for  the  subsequent  feu- 
duties,  when  tRe  heir  becomes  banlrrupt:  besides^^ 
this  demand  on  the  nearest  of  kin,,  who  are  de^ 
privtd  of  all  relief,    would  be  exceedingly  un- 
just, while  the  landlord,    who  has  hi«  righif  of 
hypothec  for  his  protection,  can  suflfer  no  loss  by 
being  deprived  of  any  title  to  claim  against  the 
executors.     The  CJburt,  considering  the  crop,  im- 
mediate after  the  tena'nt's  death,  as  belonging:^ 
to  the  executors,  were  of  opinion,  that  they  were 
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liable  for  the  rent  of  that  year;  bat  as  to  the 
tent  of  the  rabaequent  years,  a  great  majority 
were  of  opinion,  that  the  heir  alone,  after  being 
acknowledged  by  the  landlord  as  tenant,  eonld  be 
sued  for  these  rents.* 

.  There  are  ihns  two  points  fixed ;  1.  That  wheie 
an  esecator  of  a  tenant  has  right  to  any  part  of 
the  crop  of  the  year  in  which  the  tenant  died,  he 
must  pay  a  part  of  the  rent  of  that  year,  in  pro- 
portion to  the  value  of  his  share  of  the  crop :  2. 
That  where  the  landlord  has  accepted  of  the  heir» 
the  nearest  of  kin  are  not  liable  to  the  landloid 
for  the  rents  of  any  crop  subsequent  to  the  death 
of  the  tenant 

But  there  is  a  distinction  which  has  been  al- 
ready hinted  at :  for  example,  when  the  rents  have 
been  untidpated,  and  the  rent  of  the  crop  has 
been  paid  before  the  death  of  the  tenant ;  perhaps 
it  may  be  justly  questioned,  whether  any  part  of 
that  rent  can  be  claimed  from  the  executor.  In 
the  ordinary  case,  where  the  rent  remains  unpaid, 
there  seems  to  be  a  natural  connection  between 
the  rent  and  the  crop,  which  has  authorised  out 
Judges  to  depart  from  the  rule  applicable  to  the 
case  of  the  proprietor,  and  to  throw  the  rest  on 
the  executor  who  enjoys  the  crop;  but  where  the 
rent  has  been  paid  by  the  tenant  himselfi  there 
seems  to  be  an  appropriation  eventually  to  the  use 
of  the  executor,  which  ought  to  secure  him  &om 
the  demand. 


*  The  Duke  of  Gordon  v.  LetUe  and  Others,  8th  Mareh  17^1- 
Mor.  p.  5444. 
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SECT.  HI. 

THE  NATU&B  OT    THX;    TITLE    fK    THX   PXR90N  OF 

THE   HEIB. 

The  heir,  by  the  law  of  Scotland,  completes  a. 
title  to  heritage  by  service;  in  which  there  is 
not  only  an  acceptance  of  the  succession  by  the 
heir,  which  makes  him  represent  the  former  pro- 
prietor ;  but  the  decision  of  the  Court  of  Service, 
finding  that  the  person  claiming  is  the  proper 
heir  in  the  subject.  This  does  not  seem  to  be  re- 
quired in  regard  to  the  lease.  The  mere  charac- 
ter of  heir,  followed  by  possession,  is  held  to  be  a 
sufficient  title  in  the^  heir  succeeding  to  a  lease. 
In  a  leasehold  right,  which  ^  expires  by  the  course 
of  time,  that  course  is  not  uninterrupted  by  the 
non-entrance  of  an  heir ;  and  this,  added  to  thel 
small  estimation  in  which  leases  must  have  been 
originally  held,  may  account  for  the  dispensing 
with  the  form  of  a  service, — a  form  which  must 
have  been  frequently  attended  with  an  expense 
which  the  heir  of  the  tenant  was  unable  to 
bear.  But  to  whatever  cause  it  is  to  be  ascribed, 
the  practice  has  been  of  long  standing ;  since,  in 
a  case  in  Lord  Stair's  time,  it  was  successfally  ar- 
gued, that  "  there  was  no  necessity  to  serve  heir 
'*  for  the  enjoyment  of  tacks,  but  the  party  who 
^  had  right  to  be  heir  might  bruik  the  same  with- 
"  out  any  service,  according  to  ancient  and  un^ 
'^  questiohahle  custom.    The  Lords  fouAd,  that 
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''  there  was  bo  necessity  of  a  service  of  the  hk 
**  of  a  tacksman/'*   This  doctrine  was  at  one  time 
douhted,  where  the  lease  is  given  to  a  tenant  and 
his  heirs  for  the  life  of  the  heir ;  for  unless  there 
be  a  service,  how  shall  it  be  ascertained  who  is 
heir.     In  one  case,  the  right  of  the  assignee  was 
thought  not  to  be  good,  as  assignees  were  excluded; 
but  the  Court  found  the  following  arguraent  rele- 
vant:— **  The.  apparent  heir,  albeit  he  may  bruik 
'*  hoc  nomine,  yet  he  could  not  transmit  nor  as- 
"  sign  except  he  had  been  served  heir,  otberways 
^  the  assignee  of  the  apparent  heir  might  bruik 
^'  during  the  life  of  his  author ;  and  yet,  after  the 
**  death  of  the  author,  another  might  come  and 
serve  himself  heir  to  the  first  person,  and  bnuk 
during  that  heir's  lifetime,  and  so  the  tack  would 
^*  be  extended  to  a  liferent  longer  than  was  grant- 
•*  ed."**     But  this  question  occurred  in  a  latter 
case,  where  the  Court  were  called  on  to  decide 
with  more  precision,  and  they  by  no  means  went 
into  this  idea;  on  the  contrary,  they  held  that  the 
first  heir  required  no  service.    It  was  a  case  where 
a  lease  was  giv^n  to  a  tenant  in  liferent  and  to  his 
heir,  and  for  19  years  thereafter ;  and  the  question 
came  to  be,  at  what  time,  under  the  following  cir- 
cumstances, did  the  19  years  commence?    The 
tenant  died,  leaving  two  sons ;  the  eldest  neither 
possessed  the  lease,  nor  was  served  heir  to  his 
father  when  he  died ;  the  second  son  succeeded, 


*  Hume  V.  Jobiutoo^  «th  Juljr  1S75.    Star.    Mor.  p.  1^75. 
**  Rattraj  v.  Graham,  14th  February  1623.    Dnrie.   Mor.  P 
J0S6«. 
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Mid  ¥n!B  served  heir  to  bis  father,  and  died  also ;  ^ 
BO  that  the  question  was,  which  of  these  two  was 
to  be  held  as  the  father*8  heir  in  the  lease.     If  nb 
Service  is  required,  then  the  eldest  son  oust  be 
conndered  as  the  heir,  and  the  19  years  will  ruli 
from  his  death ;  if  a  service  is  necessary  for  point- 
ing  out  the  heir,  then  the  1^  years  cannot  begin 
io  run  till  the  death  of  the  second  son,  who  wM 
tegularly  served  heir  to  his  father.    In  this  case, 
the   eldest  son  neVer  possessed:  now,  although, 
ihrbere  the  he?r  does  possess,  a  service  may  be  dis- 
pensed with,  yet  there  can  surely  be  no  heir  with- 
oift  representation,  and  no  representation  without 
isome  act  on  the  part  of  the  heir  for  proving  his 
acceptance;  yet,  in  this  case,  the  Court  found, 
''that  the  eldest,  son  surviving  his  father,  al 
**  though  he  never  possessed^  was  the  first  heir 
**  to  the  tack,  and  that  he  needed  not  to  be  serve 
**  heir.**    This  decision,  however  objectionable  it 
.  may  be  on  the  particular  question  of  possession 
there  agitated,  sufficiently  establisheii  the  rule, 
that  no  service  is  required  to  constitute  a  title 
to  the  lease  in  the  heir  of  the  tenant/ 

The  rule,  then,  is  clear  with  regurd  to  the  pos- 
session of  the  heir.  The  act  of  possession  makes 
him  represent  the  ancestor,  and  entitles  him  to 
hold  the  possession  under  the  lease,  without  any 
other  form  of  law. 

A  distinction  at  one  time  appears  to  have  been 
made  between  the  title  sufficient  for  possession, 

'  The  date  of  this  dedsion  and  the  names  of  the  parties  have 
been  accidentally  omitted  in  the  former  editions  of  this  work,  and 
as  the  case  referred  to  does  not  appear  to  be  reported^  the  defi^ 
*  cannot  be  supplied. 
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and  the  title  sufficient  to  enable  the  tenant  to 
lussign  or  transfer  his  right ;  at  least,  sadi  an  opi« 
nion  seemed  to  receiye  the  sanetion  of  the  CoraU 
in  the  case  of  Rattray  v.  Graham  ;*  for  there  the 
Court  found  it  relevant,  to  infer  an  inahiUty  on 
the  part  of  an  heir  to  assign^  that  he  had  not 
completed  a  title  to  the  lease  by  service.  But 
this  was  a  point,  which  the  Court  were  not  at 
that  time  called  on  to  decide,  as  the  heir,  even 
when  served,  would  have  had  no  title  to  assign;  and 
a  few  years  afterwards  the  Court  found,  that  a  spe- 
cial charge  was  not  required  in  leading  an  adjudi- 
cation of  a  lease,  because  the  heir  had  right  to  a 
tack  without  a  service;^  and  more  lately  tlie 
Court  have  acted  upon  the  same  principle^"" 


^  Supra,  p.  400. 

^  Rule  V.  Home,  19th  Jttiie  1635.    Mor.  p.  14374. 

«  Campbell  v.  Cunninghame,  16tb  Feb.  1739.  Kilk.  Sernde 
and  Confirmation,  No.  II.  Mor.  p.  14375.  This  case  is  reported 
ty  Kilkerran,  m  the  following  terms :— "  Captain  Charles  Campbell, 
^'  purchaser  of  a  part  of  the  estate  of  Bdquhan,  in  a  sale,  at  the  in- 
"  stance  of  the  apparent  heir,  having  craved  a  deduction  from  the 
**  price,  effeiring  to  the  value  of  the  teinds,  on  this  ground  that 
"  the  defunct  bankrupt  had  no  right  thereto,  the  alleged  right 
"  being  an  old  tack  of  the  teinds  to  one  of  the  defunct's  predeces- 
'faors,  to  which  he  had  made  up  no  title  by  iervice;  without 
"  which,  it  was  pleaded,  tliat  though  he  h^  right  to  possess,  he 
"  cotdd  not  have  conveyed,  and  therefore  the  teinds  could  not  be 
'^  sold  by  the  present  apparent  heir  as  an  estate  that  was  in  the 
''  defunct  The  Lords  '  found,  that  the  defunct  having  been  ia 
'*  possession  of  the  teinds,  upon  the  tack,  the  right  to  the  tack  was 
"  fiilly  established  in  him  without  a  service/  Though  it  was  said 
*'  by  the  Lords,  who  were  not  clear  about  this  point,  that,  >*  "* 
judgment,  which  supposed  the  heir's  power  to  convey  without « 

service,  was  new,  it  must,  as  a  consequence,  introduce  this  fer- 

ther  novelty,  that  a  tack  should  be  in  hmreditate  jacewtf  of  ^ 
'^  apparent  heir^  and  affeotable  by  his  creditors." 
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Notwithstanding  these  authorities,  Bankton. 
has  laid  down  a*  contrary  doctrine/  but  his  opi- 
nion has  not  been  followed ;  and  an  heir  is  now 
held  to  be  entitled,  not  billy  to  possess  under  a 
lease,  but  to  assign  it  without  the  necessity  of 
completing  any  title  in  his  person.  There  does 
Hot  appear  to  be  any  reported  case  since  Kilker- 
ran's  time ;  but  so  much  is  the  point  now  settled 
in  the  opinion  of  the  Court,  that  a  petition  was 
refused  without  answers,  which  called  in  question ' 
the  power  of  an  heir  to  assign  who  had  made  up 
no  title  to  the  lease«^ 


•  Bank.  B.  III.  tit  v.  §  9. 

*  ftay  and  Wood,  petitioners,  8th  Dec.  1801.  Fac.  Coll.  Mor.  p. 
15S97.  The  law  as  stated  in  the  text  is  understood  to  be  fixed, 
but  it  is  proper  to  observe,  that  in  this  case  of  Hay  and  Wood,  so  &r 
as  appears  from  tl\e  Faculty  Report,  the  heir's  right  to  assign  the 
lease  without  a  Service  was  not  questioned.  The  assignation  waft 
objected  to  upon  41  different  ground,  so  that  the  case  can  hardly  be 
dted  as  a  decision  on  the  point,  although  it  certainly  shows  that  this 
Was  not  regarded  by  the  parties  as  a  question  about  which  there 
could  be  any  dispute.  * . 

It  has  also  been  decided,  and  is  now  understood  in  practice, 
that  a  service  is  not  necessary,  in  order  to  entitle  the  heir  in  a  lease 
to  challenge  and  reduce,  upon  any  legal  ground,  a  conveyance  of 
the  lease  made  to  hir  prejudice.  Scott  v.  Baird,  26th  June  1754. 
Kaims  SeL  Dec.  No.  LXIII.    Mor.  p>  14376.^ 
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CHAP.  viri. 

OF  THE  ACTIONS  ARISING  ON  XHK  LEASE. 

The  subject  of  this  chapter  will  be  coasWewi 
under  the  following  heads :  1.  Aetaons  at  the  mr 
stance  of  the  landkird  for  enforcing  the  stipula- 
*  tions  of  the  lease,  or  supporting  his  h^gal  rights 
under  it :  S.  Actions  of  declarator  of  irritancy, 
founded  on  the  eonditions  of  the  lease,  or  cmi 
statute  I  8.  Actions  or  dtHgence  for  recovering 
rent :  4.  Actions  of  reinoTing :  5.  Actions  at 
the  instance  of  the  tenant.  The  object  of  some  of 
these  actions  may  be  accompKshed  summarily  by 
letters  of  homipg  and  caption,'  following  QO  the 


*  LiSTTEius  OF  HOKNiKo,  «re  lette»  iaeaed  in  the  Bum^  ^  '^ 
Majesty,  and  passing  iwder  his  signet  Tliey  areprepsredbyvK 
writenr  or  clerks  to  the  signet,  and  are  addr^Nsed  to  messeDgen  at 
armtf  (as  Sherifis  in  that  part),  who  are  ordered  to  charge  the  par- 
ty, against  whom  the  letters  are  taken  out,,  to  pay  or  to  perform 
within  a  certain  numher  of  days,  (six  or  fif^n,  as  the  letters  pro* 
eeed  on  a  dause  of  registration,  or,  on  the  decree  of  a  Court) ;  and, 
should  Uiey  disohey  the  charge,  they  are  certified  that  they  ww 
be  declared  rebels,  and  put  to  the  horn  (see  note  page  2S),  ^  ^ 
other  diligence  used  against  them. 

Where  the  charge  is  to  perform  an  act,  the  feilure  of  the  debt- 
or can  be  followed  by  imprisonment  only;  where  it  is  to  pay,  we 
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clause  of  registration   in  the  taok,    the  advan- 
tages of  whioh  have  been  akeadyf  pointed  on t.'^ 

A  lease  or  any  other  legal  deed,  regidarly  exe- 
cuted^  and  oontaining  a  olainse  ^f  registratioB 
f(»r  diligence^  may  be  reoorded^  either  in  the^rbgi»« 
tar  of  tibe  Court  of  Seesion,  or  of  the  Gomtnissary 
donrt  of  Edinburgh;  or  of  the  Judge  Ordinary; 
and  ihe  extract  of  it- forms'  a  .sufficient  warrant  for 
smnmary  diligence  i^ainst  either  of  tlie- parties,f 
for-  compelling,  him  to  implements  the  obfigatioiis 

bim  under  the  deed^^ 


consequence^  inaddition  to  the  imprisonment^  may  be  that  of  poind- 
iqg  diegpods  of  the  debtor.^  The  debtor's  eftcts,  in  the  hands  of 
tluid  parties,  may  also,  in«the  latter  case,  be  ari^sted,  eren  before* 
denunciation,  in  virtue  of  a  warrant  to  that  effect,  which' is  con« 
tasfied  in  *  the  letten  of  homings  -  Imprisonment,  where  that  is  re-- 
sorted to,  as  ^e  means  of  enfoiicidg  the  chaige,  is  made  In  virtue  . 
of  letten  of  caption,  which  are « letters  also  issuing  in  the  ICing's 
name  passing  ^e  signet,  and  directed  to  magistrates  and  messengers 
alarms,  ordaining  them  to  imprison -£he  debtor,  until  he  shall  obey 
the  charge  given  in  terms  of  therletters  of  homing. 

The  particular  forms  of  these  letters,*  with  the  proceedings  that 
take  place  on  them,  will  be  fdund  in  the  appendix,  connected  with 
tins'  chiqpter.  No.  III.'§'1.  In  technical  language,  they  are  termed 
diligences, '^beeauise  (as  Stair* says/ p^  70d,  §  1,)  they  excuse  the 
users  >thereof  from   n^ligence,  hereby  posterior  deligenoes,  - 
being  exactly  followed,  are  preferable  to  prior  diligences  being 
neglected,.  vigUaniihus'  ndf»  d^mnentibus  jura  tvLveniuni,  which' 
is  founded  on  that  great  interest,  to  ^lasten  pleas  to^an  end. 
Tliey -are  also  called  diligences,  because,  though  the  efiect  do  not 
'^^ow,  yet  the  user  thereof  hath  endeavoured  what  he  coold^ 
'''and -so  b  held  in  the '  same  case  as  if  he  had  obtained  the  oom« 
**  mandof'the  precept." 
*  Supra,  p.^212. 

^  Appendix,  No.  III.  contains  exanlples  of  the  diflS?rent  writs, 
with  an  aooountof  (he  procedure  wbich  takes  place  in  accomplish- 
ing  thdr  objects. 
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From  the  nature  of  the  lease,  the  obligations 
are  principally  come  under  by  the  tenant,  an^ 
this  form  of  proceeding  vdll  therefore  be  useful 
chiefly  to  the  landlord.  The  tenant  becemes 
bound  to  pay  the  rent,  or  to  remove  from  the  &rm 
at  a  particular  term ;  these  are  specific  obligations, 
perfectly  calculated  to  be  made  effectual  by  dili- 
gence proceeding  upon  the  extract  of  the  register- 
ed lease :  but  there  are  other  obligations,  of  a 
more  indefinite  character,  which  can  be  enforced 
only  by  an  action,  where  the  circumstances,  form- 
ing the  ground  of  action,  may  be  folly  proved, 
such  as  an  obligation  by  the  landlord  to  repair 
eventual  damages  to  the  tenant.  Before  a  claim 
under  such  an  obligation  can  be  enforced  by  di- 
ligence, it  would  be  necessary  that  the  extent  of 
the  damage  be  ascertained  and  the  sum  liquidated 
by  the  decree  of  a  competent  Judge. 

The  letters  of  horning,  therefore,  which  follow 
on  the  decree  of  Registration,  must  be  for  specific 
obligations.  Where  the  obligation  is  to  perform 
.an  act,  specified  in  the  lease,  the  letters  will  con- 
tain no  warrant  for  poinding  or  arresting,  but 
merely  for  charging  the  party  to  perform  the  act 
'  in  terms  of  his  obligaition,  under  the  pain  of  im- 
prisonment But  letters  of  homing,  for  payment 
of  a  sum  of  money,  will  contain  a.  warrant  bottt 
for  poinding  and  arresting.  It  is.  proper  also  to 
observe,  that  letters  of  homing  for  rent  may  con- 
tain a  warrant  for  charging,  not  only  for  rents  due 
at  the  time  of  raising  the  letters,  but  for  foture 
repts,  "  the  terms  of  payment  thereof  beiiJg  ^. 
f  ways  first  come  and  bygone.'* 
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These  observations^  ivith  the  forms  in  the  ap- 
pendix, will,  it  is  presumed,  sufficiently  explain 
this  part  of  the  subject. 


SECT.  I. 

APXIONS  FOB  ENFOBCING  THE  CONDITIONS  OF  THE  LBASX, 
OR  SUPPOBTING  THE  BIGHTS  pf  THJ£  LANIJLOBD. 

1.  Actions  to  force  the  tenant  to  possess, 
stocky  and  labour  the  farm. — The  landlord  is  eur 
titled  to  insist,  that  the  tenant  shajl  enter  into 
ppssession,  and  stock  and  labour  the  farm,  in  such 
a  manner  as  may  secure  the  rent  by  the  right  of 
hypothec  over  the  tenant's  crop  ^nd  stocking.* 

But  a  doubt  mav  arise  here,  as  to  the  nature 
and  extent  of  the  stoclL    Th|^  action  ^ill  proceed 


*  This  was  disputed  in*  a  case,  The  ]L«aird  pf  Randefiiird  against 
Ills  Tenant,  27ih  February  1623.  Durie.  Mor.  p..  16266,  ei 
Supra,  p.  8^1.  Here  the  terra  of  entry  was  at  Martinmas,  and 
in  January  following  the  tenant  had  not  entered ;  on  which  the 
kndl(wd  brought  an  action,  concluding  that  the  tenant  should  be 
decerned  to  enter  into  possession,  and  to  labour  the  &rm.  The 
defence  stated  was,  That  this  action  is  a  novelty  in  die  law,  and 
ought  not  to  be  sustained ;  that  the  tenant  ought  not  to  be  com* 
pelled  to  enter  to  the  farm,  or  to  labour  it,  but  at  his  own  pleasure  ;' 
for,  if  he  should  never  enter,  or  if  he  diould  sufibr  the  farm  to  lie 
lee  for  grass,  it  was  the  same  to  die  landlord,  for  he  could  have  no 
action  on  the  tack  against  the  tenant,  but  for  the  rent,  which  he 
could  not  demand  tiU  the  terms  of  payment  were  past,  at  which 
time  he  should  be  answered  as  reason  and  law  required.  The  Court 
lepelled  this  defence,  and  found  that  the  tenant  was  bound  to  enter, 
ai^dplenish  the  farm  with  goods  ^nd  com,  whereby  the  ground Vnight 
^  more  answerable  to  the  landlord  for  payment  of  th^  ten^ 
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on  a  narrative  of  the  tepnanfs.  having  entered  into 
a  lease  of  such  a  date,  whereby  he  became  bound- 
to  stock  and  possess  the  farm;  tha^  in  place 4>f 
entering  into  possession,  and  properly  stocking 
and  labouring  the  farm,  he  had  either  totally  ne- 
glected it,  or  had  not  sufficiently  stocked  the  farm, 
(according  to  the  circumstances  of  the  case) ;  and^ 
therefore,  the  summons  will  conclude,  that  the  ten- 
ant should  be  decerned  to  enter  into  possession, 
and  to  labour  and  stock  the  farm  in  terms  of  the 
obligation  in  the  lease,  and  consistently  with  the 
nature  of  his  obligation  as  a,,  tenant.*    The  leaae 
signed  by  the  tenant  would sufl5,ciently  support  the. 
conclusions  of  this,  action. 

Defence  in  this  action. — It  will  be  no  relevant, 
defence  for  the  tenant  to  say,  that  he  i^  not^bound„ 
to  enter  into  possession,  and  to  stock  and  labour 
the  farm,  and  that  it  is  sufficient  if  he,  pays  the 
rent  when  it  falls  due.*^  Neither  is  it  relevant  for. 
the  tenant  to  say,  that  he  has  stocked  the  farm 
with  articles  over  which  the  landlord's  hypothec 
does  not  extend ;  as,  for  example,  th^t  he  has  taken 
in  the  cattle  of  others  to  graze.""    But  if  the  ten- 


"  See  Appendix  III»  No.  3. 

^  Bande^d  v.  TenantB,  Februarj  1623.  Mor.  p.  152A6.  Supra, 
p,  2&\  &  407. 

^  Ross  MlKay  v.  Nabpny,  4th.  Dcysember  1780.  Mor.  p.  9S14, 
Nabony  possessed  a  fiurm. belonging  to  Mr.  Ross  M^Kay,  which. 
coQsisted  of  a^veral  large  inclosqtes  laid  down  in  grass,  and  in- 
atead  of  6^>cking.it  with  cattle  of  his  own>  he  adnsitted  those  of 
others  to  pasture  on.it  The  landlord,  apprehensive  that  in  this 
manner  \i\»  right  of  hypothec  would  be  rendered  ineffectual, 
brought  an  action  of  removing  against  the  tenant.  The  tenant  uig<« 
ed  the  propriety  of  the  meawes  adopted  by  him  as  agreeable  to  tibe 
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aut  werQ  to  state  that»  besides  the  eattle  taken 
in  to  gra^je,  he  had  other  stockiug  and  property  ou 
the.  farm  sulEcient  to  pay  the  rei)t»  that  de- 
fence would  be.  relevant,  and  would  be  admitted 
to  proof. 

Of  course,  the  defepce>  that  the  farm  is  suf- , 
ficiently  stocked  and  laboured,  is  relevant  in  stich. 
an  action,  and  on  it  the  parties  would  join  issuer 
and  the  fact  would  be  sent  to  proof. 

2.  Action  founded  on  the  tenanVs  hating  de-^ 
serted  his  possession. — Were  the  tenant  to  de-, 
fi§r|;^his  possession  for  £^ny  considerable  length  of> 
time,  or  in  such  a  manner  as  to  indicate  a  decided' 
intention,  on  his  part,  to  abandon  his  lease,  the 
]a;^d|ord  Wi9u|d  be  entitled  to  enter  into  possession 
of  the  farm,  and  to  prevent  the  tenant  from  resum- 
ing possession.* 


nature  of  the  subject  .le(^  and  to  the  pcactice  of  the  country :  And* 
fitrther  insisted^  that  the  value  of  his  property  on  the  farm  was 
fully  adequate  to  the  landlord's  security..  Of  tliis  last. averment  a 
proof  was  alli^ed,  in  which,  the  defender  having  failed,  the.  Court 
therefore  decerned  in  the  removing,  ^ometinies  the  landlord  in« 
serts  an  express  stipulation  in  the  lease,  obli^ng  the  tenant  to  poo-> 
fiess  the  farm  with  his  own  stocking  only.  S^e  a  case  of  this  kind, 
where  such  a  stipulation  was  judged  q/ty  Lord  Stonefield  v.  M'Ar« 
thur,  ISth  December  l&OO.,  Fac.  Cbll,  Mor*  App..  tioce  Bemov« 
ing.  No.  3. 

"  •  Taylor  v.  Maxwell,  28th  Nov.  1728.  Folio  Diet.  Vol  II.  p. 
426.  Mor.  p,,  15310.  "  A  tenant,  who  had  a  tack  for  many 
"  years  to  run,  becoming  bankrupt,  deserted  his  possession  and 
*'  left  the  country;  the  master  thereupon  apprehended  possession 
"  hrevi  manu,  without  using  any  legal  order.  The  tenant  re« 
turning  before  expiration  of,  the  tack,  insisted  in  an  action 
against  his  master  for  re-possession,  contending,  that  the  tack> 
was  still  a  subsisting  deed,  since  the  master  had  never  insist* 


t< 

'^  ed  in  a  declarator  of  any  of  the  irritancies  incurred  by  fbrsak* 
''  ing  the  pobeasion,  and  neglecting  to  pay  the  tack  duties.  A^ 
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As  the  desertion,  however,  may  often  be  at- 
tended with  equivocal  circumstances,  it  would  be 
advisable,  in  order  to  exclude  the  teuftnt  from  re- 
claiming possession,  to  have  the  forfeiture  estab- 
lished by  the  decree  of  a  Judge;. and  where  the 
circumstances  admit  of  it,  the  action  for  this  pur- 
pose ought  to  be  laid  upon  thi^  Act  of  Sederunt 
1756/ 


'^  ^wered,  unumquodque  dissolvitur  eo^em  modo  quo  coUigatitm^fiitt^ 
''  the  pursuer^  by  deserting  her  po6sessi«n^  had  shown  her  animus 
'^  of  throwing  up  the  tack^  the  defender  showed  the  same  ani^ 
f  mt&f  by  apprehending  thQ  possession.  The  Lords  found,  that 
'^  the  pursuer's  relinquishing  tl^e  possession^  and  not  daiming  th^ 
f^  same  for  several  years,  is  relevant  to  exclude  her  from  being  re- 
*f  possessed."  Downie  and  others  v.  Graham^  14th  June  1715. 
Bruce's  Coll,  Mof.  p.  1472P,  illu^tra^  t^e  rule  by  stowing  an  ex- 
ception to  it.  In  this  case  "  Downie  and  three  other  fishers^  being 
"  tenants  in  some  acres  of  land  to  Graham,  for  which  they  paid  a 
^'  small  silver  duty,  besidef^  the  teind  of  all  fishes  they  brought  on 
*^  his  ground,  .with  som^  other  casualties,  sjich  as  carriages^  &c, 
*^  tliey  at  Whitsunday  1712  do  all  suddenly  remove  from  their 
**  possessions,  and  carry  ofifwith  them  their  plenishing,  &c.  leaving 
"  only  the  crop  on  the  ground ;  but  in  harvest  thereafref  they  sent 
*^  and  made  offer  to  the  landlord,  under  fonn  of  instrumeut  of  their 
**  year's  money  rent^  and  caution  for  all  other  debts  which  he  should 
'*  verify  against  them,  and  thereupon  required  liberty  to  cut  down 
'f  their  corns,  which  Graham  reftised ;  whereupon  their  procurator 
''  protested  against  him  for  damages,  if  he  should  hinder  or  divert 
*^  them  from  shearing  or  ingathering  their  crops  at  any  time  after 
*'  the  date  of  the  instrument.  Notwithstanding  wl^ereof,  the  land- 
'^  lord  caused  shear  and  in-bring  the  crops :  Whereupon  a  process 
*^  of  spuizie  being  intented  at  the  tenant's  instance,  '  the  Lords 
**  found  the  landlord's  intromission  with  the  goods  libelled,  be- 
*^  longing  to  the  tenants,  was  illegal  and  unwarrantable,  and  in- 
'*  ferred  a  spuilzie.' "  .    • 

*  The  Act  of  Sederunt  1 756,  §  5,  provides,  that  *^  where  a  tenant 
'^  shall  run  in  arrear  of  one  full  year's  rent,  or  shaU  desert  his  pos^ 
"  session,  and  leave  it  unlaboured  at  the  usual  time  oflahouringy  in 
''  these,  or.  either  of  these  cases,  it  shall  be  lawfril  to  the  heritor,  or 
f'  other  setter  of  the  lands,  to  bring  Iiis  action  against  tlie  tenietEt 
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S.  Actions  for  cutting  wood,  ^c.  on  the  statute. 
The  preservation  of  the  wood  upon  the  farm  is 
secured  by  the  act  1698,  c.  16,  and  is  sometimes 
attempted  to  be  farther  secure^  by  clauses  in  the 
lease,  binding  the  tenant  to  preserve  the  wood 
and  growing  timber.  The  nature  and  effect  of 
the  act  have  been  formerly  considered  in  treat- 
ing of  the  landlord's  rights.*  The  action  founded 
oti  it  may  be  brought  either  before  the  Court  of 


**  before  the  Judge  Otimaxj,  who  is  hereby  empowered  and  re« 
"  quired  to  deoern  and  ordain  the  tenant  to  find  caution  for  the 
*'  arrears,  and  fi>r  payment  of  the  rent  fbr  the  five  crops  fi>llowing, 
"  or  during  the  currency  of  the  tack^  if  the  taok  is  fbr  a  shorter  en- 
"  durance  than  five  year^  within  a  certain  time  to  be  limited  by 
'^  the  Judge;  and  failing  thereof^  to  decern  the  tenant  summarily 
''  to  remove,  and  to  eject  him  in  the  same  manner  as  if  the  tack 
*f  were  determined,  and  the  tenant  had  been  legally  married,  in 
"  terms  of  the  foresaid  act  1555/'  But  there  seems  tp  be  little 
doubt  that  the  landlord's  right  to  resume  possession  of  his  lands  on 
the  desertion  of  the  tenant,  still  exists  independently  of  the  Act  of 
Sederunt,  as  it  is  proved  by  the  decisions  cited  in  the  last  foot  note, 
to  have  existed  prior  to  the  date  of  th&t  act ;  aqd  drcumstanceff, 
therefore,  might  occur  which  would  entitle  the  landlord  to  dedara-* 
tor  of  forfeiture,  although  the  Act  of  Sederunt  could  not  be  founded 
upon.  If  the  tenant  have  carried  off  his  stocking  from  the  farm, 
and  entirely  abandoi^ed  the  possession^  there  is  no  reason  why  the 
landlord  should  wait  until  after  "  the  usual  time  of  labouring"  be- 
fyre  taking  the  lands  into  his  own  possession.  By  such  delay  he 
might  incur  the  lo8|9  of  a  year's  crop ;  afid  in  such  circumstances  he 
would  unquestionably  be  entitled  to  enter  into  po69es8ion  imme« 
diately,  and  to  bring  a  declarator  of  forfeiture.  If  the  tenapt  failed 
to  appear,  decree  would  be  pronounced,  which  would,  efibctually 
exclude  him  fh>m  the  benefit  of  the  lease.  On  the  other  hand, 
should  the  tenant  offer  to  return  before  decree,  although  the  land- 
lord will  not  be  entitled  to  require  caution  in  terms  of  the  Act  of 
Sederunt,  he  seems  clearly  entitled  to  somp  security  from  the  ten- 
ant, which  will  be  regulated  by  the  Court  according  to  the  dr* 
cumstances  of  tlie  case. 
'*  Supra,  p.  265. 
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Session,  or  the  Judge  Ordinary  of  the  bounds^  and 
the  forms  and  conclusions  of  it  will  he  the  same  in 
either  case.  The  summons  states  the  provision-  o£. 
the  act:  it  then  subsumes*  that  the  tenant  hy: 
himself,  his  servants,  or  others,  has  cut  and  de-^ 
stroyed  a  certain  number  of  trees^  grooving  on  hish. 
farm;  and  the  conclusion  is,  that  he  may  be  der 
cemed  to  make  payment  of  the  statutary  valUe.' 

Defence  against  this  action. — ^The  defences' 
that  may  be  stated  by  the  tenant  are  various,  and 
may  be  easily  collected  from  what  hasH[>een  already 
said  upon  this  subject.^  The  defender  may  be  able 
to  prove  that  the  trees  were  not  cut  or  destroyed  > 
hy  him  or  any  of  his  family  or  servants;  and  in  that 
case  it  would  rather  appear,  from  the  terms  of  the 
statute,''  that  he  ought  to  be  exempt  from  the  ps-* 
Qalties,  But  the  decisions  upon  this  point  are 
«ot  very  distinct;  and  whe^V  the  trees  have  been 
a,ctually  destroyed,  it  seems  not  to  be  altogether 
s^tled  whether  the  landlord  or  tenant  is  bouad  to 
prove  how  and  by  whom  they  were  destroyed. 
Difficulties  have  also  occurred  as  to  the  mode  of 
proof,  and  the  power  of  the  Court  to  modify  the 
statutary  penalties  when  they  have'  been  actually, 
incurred;  but  as  the  reported  cases  upon  these  pointst 
have  been  cited  above,  a  reference  to  them,  and  to 
what  has  been  already  said,  will  probably  suggest 
the  nature  of  the  defence  applicable  to  the  circum- 
stances of  any  case  which  may  occur. 


•  See  App.  III.  No.  3. 

*  Supray  p.  266. 

«  See  Stat  1698,  c.  16^  fully  quoted  in  foot  note,  wpra^  p.  266-7, 
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Action  for  cutting  wood  proceeding  on  the 
terms  of  the  lease. -^Where  the  tenant  becomes 
bound  in  his  lease  to  preserve  the  wood  and  plant- 
ing on  his  farm,  it  affords  a  ground  of  aetion  for 
'sndh  trees  as  he  may  have  cut  or  des^troyed :  bttt 
it  infers  no  farther  damage,  nor  is  it  any  ground 
of  irritancy  of  the  tenant's  right* 

An  action  of  this  nature  may  become  necessary 
Where  the  trees  are  not  on  the  farm  possessed  by 
the  tenant,  and  where,  of  course,  the  act  1698, 
c.  16,  does  not  apply*  In  the  appendix  ther6  wiQ 
be  found  the  form  of  an  action,  where  the  damage 
is  done,  not  on  the  tenant's  farm,  but  on  an  ad- 
joining farm,  or  on  the  ground  in  the  possession 
of  the  landlord.  This  action  is  founded  on  the 
act  1685,  c.  39,  and  must  depend  entirely  on  the 
proof  that  the  pursuer  is  able  to  brings 

The  other  actions  founded  on  the  conditions  oF 
the  lease,  or  on  the  acts  of  the  tenant,  must  be  ac- 
tions prcescriptis  verbis ;  and  it  would  be  idle  to 
attempt  giving  examples  of  summonses  which  must 
depend  upon  the  circumstances  of  the  case,  an^ 
which  no  man  of  business  can  be  at  a  loss  to 
frame. 


■  Duke  of  Roxburgh  v.  Ken,  dSd  January  1729.  Folio  Dicfc  VoL 
T.  p.  485.  Mor.  p.  720^.  In  this  case,  an  action  was  brought  for 
voiding  a  tadc,  upon'  the  ground  that  the  woods,  which  the  tadsa^ 
man  had  C3cpra38ly  bound  himself  to  take  care  of,  were  n^lected 
and  destroyed.  It  was  answered,  diat  this  is  not  a  statutary  irri* 
tancy,  nor  made  an  irritancy  by  the  tack,  and  therefbre  can  only 
infer  an  action  ai  daaiages ;  and  this  plea  was  sustained  by  the 
Court. 
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SECT.  II. 

ACTION   OF   DECLABATOB  OF    IBBITAXCY,   FOtTKDl^O  02^ 

THE^  Conditions  of  the  lease,  ob  on  statute. 

It  sometimes  happens,  that  the  proliibitioiis  in 
the  lease  to  subset  or  assign,  are  guarded  by  an  ir- 
ritancy, and  the  siibsetting  or  assigning  is  declar- 
ed to  be  an  ipso  facto  voiding  of  the  lease.  In 
like  manner,  where  the  tenant  falls  two  years  in 
airear,  it  is  sometimes  declared  by  the  lease  to  he 
an  irritancy.  These  irritancies,  where  theiy  occur, 
ought  to  be  declared  by  an  action  before  the  Judge 
iOrdinary. 

Summons  of  declarator  of  ah  irritancy. — ^Thc 
summons  in  this  action,  which  is  called  a  declare 
tor,  states  the  nature  of  the  irritant  clause,  sub- 
jsumes  the  circumstances  under  whicl;i  the  irritan- 
cy has  been  incurred,  and  concludes  for  a  decree 
declaring  the  irritancy  to  have  been  incurred,  and 
for  having  the  lease  forfeited  and  declared  void  in 
all  time  cdmiilg.* 

Defence  against  this  action. — In  regard  to  ini- 
ttocies,  a  distinction  arises  from  the  nature  of  the 
rigKt  of  which  they  make  a  part.  Where  they  are 
inserted  in  a  gratuitous  right,  they  are  judged  of 
more  favourably  than  where  they  occur  in  an  oner- 
ous deed.  In  dbeds  of  the  former  description,  an 
irritancy  will  be  effectual  without  a  declarator,  but 


'  See  Appendix  III.  No»  4, 
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iftn  irritancy  of  an  onerous  deed  must  be  establish- 
ed by  a  decree,  and  the  grounds  of  forfeiture  may 
even  be  purged  at  the  bar.    The  lease,  in  which 
the  possession  of  the  tenant  is  merely  eominiensu*- 
rate  to  the  payments  which  he  makes  to  the  land- 
lord, and  under  whiehi  indeed,  he  must  in  the 
general  caese  be  in  advance,  confers  on  the  tenant 
an  onerous  title  to  retain  his  possession,  and  an 
irritancy  of  it  is  truly  of  a  penal  nature.     It  may» 
therefore,  be  received  as  a  general  rule,  that  the 
irritancies  of  the  lease  are  purgeable  after  the  in- 
stitution of  the  action  of  declarator ;  and  although 
it  has  been  found,  that  an  irritancy  of  a  lease  is 
not  purgeable  at  the  bar,*  yet  a  different  rule  now 
prevails ;  for  in  a  latter  case,  where  a  landlord  had 
pursued  a  declarator  of  irritancy,  and  obtained  a 
decree  in  absence  again&t  the  tenant,  the  Court 
were  of  opinion,  that  as  the  tenant  had  consigned 
the  rent  on  the  summons  being  exeeuted,  although 
decree  afterwards  went  against  him,  yet  that  the 
consignation  was  equivalent  to  a  timely  purging 
of  the  irritancy,  and  therefore  they  suspended  the 
decree,  and  expressed  an  opinion^  that  all  irritan- 
cies of  this  nature  are  purgeable  at  the  bar ;  and 
that,  even  although  decree  had  passed  in  absence^ 
and  had  been  extracted,  it  would  be  hard  on  that 
account  to  subject  the  tenant  to  so  heavy  a  penf- 
alty.'' 

•  * 

*  Finlayson  v.  Weir  and  Clayton,  SOth  June  1791.  Mor.  p. 
7239. 

^  Campbell  v,  Macalister^  16tfi  January  1777.  Mor.  p.  7252,  and 
App.  vocif  Irritancy,  ISfoi.  I.  See  these  cases  referred  to.  Supra,  p.  158. 
See  also  Kinloch  v.  M'Cmnie^  l6th  June  1812.  Fac.  CdH,  et 
Supra,  p.  185, 
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The  defenc6|  therefoi^^,  agaiinst  aii  acticm  of  ^« 
'darator  of  ifritaitcy,  mtist  consist  in  afi  offer  t6 
fiurge  the  irritaticy$  that  is,  to  paiy  the  rent  wber^ 
the  irritancy  is  for  a  failiire  hi  the  payment  <X 
4he  rent,  or  to  produce  a  renunciatioh  or  a  decree 
vl  reductira  of  a  sub-lease,  where  it  is  founded  ^ 
the  tenant's  mihsetting  the  farm ;  and  this  defence 
yriHl  be  sustained.  But  should  the  tenant  he  so  intft* 
tentive  as  to  allow  a  decree  in  absence  to  go  against 
him  and  be  extracted,  he  may  find  it  difficttit  to 
-get  quit  of  the  irritancy ;  and  beyond  all  doubt 
where  there  has  been  an  appearance  for  him,  how- 
ever absurd  the  defence, .  he  will,  on  that  "decree 
becoming  final,  be  deprived  of  all  relief  Of  this 
there  was  a  very  strong  example  in  an  action  clT 
dedarator  of  irritancy  at  the  instance  of  the  Duke, 
of  Argyle  against  one  of  his  vassals.  Appearance 
bad  been  made  in  the  action  of  declarator,  while 
the  defender  was  confined  by  sickness,  and  mere- 
ly to  gain  time  for  receiving  information ;  but  the 
decree  having  become  final,  even  this  appearance 
was  held  sufficient  to  render  this  a  decree  inJbrOj 
and  the  Court  revised  to  open  it  up  in  a  reduc- 
tion at  the  instance  of  the  defender,  in  whi^  he 
offered  the  arrears  of  feu-duty  with  interest  upon 
interest,  and  whatever  should  be  necessary  for  af- 
fording complete  indemnification  to  the  superior. 
^^  The  Court  considering  the  statute  in  question 
^  (159.7f  c.  246,)  as  still  in  fierce,  and  that  though 
**  irritancies  such  as  the  present,  might  h€  purged 
at  the  bar,  this  opportunity  had  been  here  ne- 
glected, and  could  not  be  renewed,  and  there- 
"  fore  they  found  themselves  under  the  necessity 


-it 
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^  of  assoilzieing  from  the  reduction ;  but  not  with* 
'<  out  expressing  regret,  that  it  was  not. in  the 
""^  power  of  the  Court  to  give  relief  to  the  pur« 
^'  sucr;"* 


SECT*  III. 

jJLdTIOKS  OR  DU.IOEHCB  FOB  BSCOTIEaiKO  KKKTdi 

•  .  •  •  •  . 

,  Undeb  this  head  will  be  considered ;  1.  The  di^ 
ligence  competent  for  enforcing  payment.  2.  The 
actions  which  may  becom<e  necessary  for  rendering 
the  heir  of  the  tenant  liable.  S.  I'he  proceedings 
for .  rendering  the  right  of  hypothec  effectual. 
.4.  The  means  of  (security  aftbrded  to  the  landlord 
by  the  Act  of  Sederunt  1756.  5.  The  proceed- 
ings in  the  landlord's  baron  ^X)urt. 

1.  The  diligence  competent  Jbr  erlforcing  payj- 
^.— this  subject  has  been  anticipated  by  what 
has  been  said  of  the  letters  of  homing  for  en- 
forcing the  conditions  of  the  lease  in  general;^ 
since  the  letters  of  homing,  on  the  decree  of  regis- 
tration of  the  lease,  enable  tne  landlord,  from 
the  manner  in  which  they  are  expressed,  to  give 


•  •  Ballenden  v:  ike  buk^  otirgj/le,  dth  July  1792.  ^ac.  Cdlt. 
Mor.  p.  7958.  It  will  be  observed,  however^  that  this  wad  a  de- 
darator  of  irritancy  of  a  fhi-right;  and  that  the  statute  1597, 
t  xie,  is  directed  exdlusiyeljr  against  the  non«payment  of  fea« 
duties. 

^  Supra,  p.  il9  and  405« 


4rt  EFFJSCt  OP  KEGtSMAliOSr 

a  ne^  ehatge  tm  thefxi,  tm  tbe  Ani¥«l  of  Mcf: 
term,  whfeh  chargie  the  tetiatit  must  oBejr,  tnr  be 
sYibjeeted  eb  the  hfther  ^iltgeno^,  okher  of  pmnd- 
ing  of  his  effects,  or  of  caption  on  which  he  may 
he  imprisoned. 

2.  Actions  which  may  become  necessary  for 
renderings  the  heir  of  the  tenant  liable. — The- 
decree,  proceeding  on  ^  clause  of  registration,  is 
a  warrant  for  diligeiie*  agahttt  the  t'enatft ;.'  htit^iir 
case  of  his  death,  the  clause  of  registration  is  of 
no  farther  use,  atid  no  diligence  can,  under  it,  he 
used  against  his  heir.  Thi»  arises  from  the  na- 
tute  of  the  clause,  which  is  a  maindater  and  MIb^ 
fey  the  death  of  tbe  inandant ;  and"  ahhoi^h  Ae 
iunt  i696,  c.  39,  ito  fsr  snppoits  thiis*  cSause  as  to 
laSow  the  deed  to  he  r^ncdrded  after  the  death  of 
tliegranter,  it  is  only  to  (3iee!lFect  of  ^  making 

faith  in  judgment  and  ontwith  tho  satno^  in  tli^ 

same  manner  as  if  the  writ  had  been  t^^sttet^ 
*y  before  the  grantor's  death.**  .  Btxt  it  could  not 
have  been  rendered,  not  was  it  meant  to  render  it, 
the  foutidatibn  of  difigenee  against  tfao  heir  of  the 
Ifranter. 

On  the  death  of  the  tcpant,  therefore,  no  sum- 
mary diligence  can  proceed  against  his  heir ;  it  is 
only  in  the  form  of  an  action  that  he  tkn  be  af- 
fected. Where  the  hieir  enters  into  poi^ssion, 
or  rather  continues  the  pocwession  of  his  predeees- 
sor,  he  becomes  thereby  liable  to  implement  alt 
the  conditions  imposed  on  the  tenant  by  the  lease^ 
But  it  win  seldom  happen,  that  any  action  wiH 
be  brought  against  him.  Until  it  be  required, 
either  in  consequence  of  his  fidUng  in  anrearof 
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MiA  0V  «fgle«tiog  to  inplem^ot  some  pf  the 
coaditimi  of  the  I^a^ej  or  whei e  a  rempviog  is  t^ 
1}e  vepQirted  to*  Ja  those  ciises,  luoi  applicfttion 
ymH  he  .VHi4e  to  tho  Judge  Ordinary  in  the  com-* 
1099  %ip,  and  the  pos9Q39ioa  of  the  h^  wiU  be 
stated  as  a  sufficient  represeutat^oQ  Qf  hi^  pi:ede« 
c«f)9or,  to  the  effbet  of  rendering  hijoa  liable  to  Im- 
T/^ffmen^  the  <mpdit)on9  of  iikfi  1/ea^e. 

^k0  f^r'9  defince.-^Ijk  these  aefeions,  foun^itod 
90  his  posse^^ion,  where  it  19  admitted  1^  h/^ir 
csn  l}fLV§  n9  de£»ip0  to  yrge  jsg^insjli  hA9  liah^ity, 
6h5  yiwMf|»i<w  nqqiaeififtlQnsiJ^y  infers  a  r^pre^en- 
t»tjipi),  «i4  wwders  h«a  dir^Jy  li»ble,  as  enj^y- 
UIg  (Jku  present  »dv»vtagies  of  <^e  lenifie. 

yfcp  od^  d^feii^*  ^r^%  which  the  heir  can 
jfiriuh  w  ^  radiance  the  sn^oge^i^.  tkifi  wUi 
wne  hlff  &9nft  ^y  p^nioAal  decree;  bu(t  he  may 
MD^WPce  itnd^  VINOUS  eirc^iqstonees.  Thus  th^ 
)<iMe  may  be  a  }uinraUve  ewQerUi  but  the  gen^sl 

stato  flf  ihfi  tommlfA  s^m»  may  be  snc^  as  to  de- 
tar  tjbe  h^  frpiQ  storing  v^o  pq^^miim  pC  the 
fbnPt  a»d  tbc^y- inourriog  a  p^ssiyie  t^;  or 
the  4em»0i^  situation  may  in  c^her  rei^eots  have 
]^en  good,  hut  the  lease  unprofitable-  I«  the 
first  9f  theto  cases,  whefe  the  lease  is  the  only 
mbjeot  frpm  whieh  the  creditors  have  a  prospect 

of  recovering  any  thing,  a;nd  more  especially  where 
H  e](dudes  assignees,  it  is  ^e  duty  of  tibe  heir 
not  to  reneunee,  tf  he  can  be  of  any  serviee  to 
llie  cDGdHors.  They  may  perhaps  wish  him  to 
e^ter,  and  to  appoint  a  manager,  who  shall  be  ac- 
countoble  to  th^n>  and  for  whom  the  heir  shaU 
not  be  responsible  in  any  Au^ ;  and  if  they  do. 


4^0         proces&iKgs  for  BXMIEBISQ 

the  plain  dictates  of  honesty  r^uire  that  the  bdf 
dhoidd  not,  by  hig  rentmihitlon,  deprive  the  cre^« 
tors  of  the  ancestor  of  a  property  to  which  they 
have  so  just  a  claim ;  on  the  contrary,  it  is  a  duty 
he  owes  these  creditors  to  do  all  for  them  that  hef 
can  do  with  safety  to  himself. 

In  the  other  case,  where  the  lease  is  unprofit^ 
jible  and  the  heir  finds  himself  unable  to  entet 
»to  possession  without  risk,  the  landlord  has 
iftill  the  effects  of  the  deteasi^  tenstnt,^  to  whid! 
he  may  hav^  recourse  as  a  security  fat  iknple^ 
mient  of  the  conditions,  and  for  thie  damage  he 
may  sustain  by  the  death  of  tlMf  tenant,  and 
the  dereliction  of  the  heir.  In  ibis  ease,  it  is  pm^^ 
bable  that  the  Judge  Ordinary,  on  the  application 
<^  the  landlord,  will  sequestrate  the  property 
on  the  farm,  and  appoint  a  person  to  take  the 
necessary  measures  for  sowing  or  reaping  which 
the  interest  of  all  conctoied  may  require ;  and 
the  crop  and  stocking  being  attath^  and  dispos- 
ed of  in  so  far  as,  the  landlord's  right  of  hypothec 
extends,  the  lease  will  be  declared  forfeited 
and  the  landlord's  daim  of  damage  will  be  as^ 
certained  and  recovered  from  the  effects  of  the 
tenant,  according  to  the  rules  observable  where  a 
person  dies  leaving  a  property  with  which  the 
heir  declines  to  intromit.' 

8.  The  proceedings/or  rendering  the  right  of 
hypothec  effectuaL-^lt  is  neiSessary  to  eonsid^ 
this  branch  of  the  subject  in  difierent  views :  An* 
the  variety  of  circumstances  to  whidi  oiir  atten- 
tion is  necessarily  ealled,  renders  it  so  cotnpli<»*' 
ed,  that  I  shall  perhaps  best  attain  my  object  py 
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presenting  a  kind  of  table  *  of  the  rights  of  the 
landlord,  with  the  defences  that  may  be  pleaded^ 
4(CK^mpanied  with  explanatory  observations,  lender 
the  following  arrangement. 


I.   OF  THE  L4NDI;6RD's  RIGHT  OF  |IET£NTI0N. 

I.  Currente  termtno. 
1.  Over  the  crop. 
"1.  Where  the  renf  t>  payable  in  Mftney. 

l^he  landlord  may  oppose  a  poinding  at  the 
instance  of  a  creditpr  of  the  tenant  of  the 
whole  crop  on  band,   of  whatever  yearns 
'  grpwth,  in  security  of  t^e  current  rent. 

1.  Answer  by  the  Creditor. — Enough  is  oil 
the  farm  to  cover  the  current  rent. 

This  is  not  a  sufficient  answ^r,  the  crop 
left  oiay  be  destroyed,  the  cattle  may 
jdie.  CrayfQr,cl  i>.  Stewart.  Supra, 
p.'  S78. 

2.  Answer  by  the  Creditor. — He  is  willing 
to  find  caution^  provided  the  rent  and  right 
of  hypothec  is  assigned  to  him. 

1.  Reply  by  (he  Landlord. — He  is  not  bound 
to  assign. 
Found  tha^  a  polnder  pffering  security 
to  the  landlord  has  a  right  to  insist  f(^ 
an  assignation  to  j^he  rent  and  hy- 
pothec.    Crawfpird  ut  Supra, 
^.  Reply. — The  landlord  has  a  right  over 
the  crop,  &p.  for  arrears  due  to  him. 
^ound  that  this  is  hpt  sufficient,  since 
^tie  landlord  has  taken  no  steps  to  af^- 
fect  the  subject  for  former  arrears. 
^.  Reply. — But  part  of  these  props  stand 
hypothepateji  for  prec^ingj  years'  rents^ 


1 


*  This  Table  is  given  precisely  as  it  stood  in  the  fi>nner  editions 
of  this  book^  although  it  seems  to  tie  in  a  great  measi^re  superseded 
by  what  has  been  said  above^  with  r^ard  to  the  landlord's  right  o^ 
hypothec.     Vide  Svpra,  p.  276. 
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L  Of  tHS  UkNDLORD'fl  RfeHi*  OF  RETBlfTIOtr. 

bdng  the  itnts  of  the  feAr^  of  wbieh  tfc^jr 

are  Oie  crop. 
As  each  crop  stands  hjpothecated  for  the 
rent  of  that  crop,  tms^  it  is  thought^ 
would  be  a  sufficient  answer  as  to  corns 
of  a  crop  the  rent  of  whteh  was  still 
in  arrear. 
i,  VTften  the  rent  «  patiahh  it  Grain, 

'  In  this  cbsle,  the  oner  mude  by  the  poind- 
ing tneditok*  tnn^t  b^,  not  simply  cai>- 
tion  to  )p^y  the  rent,  but  caution  to 
i^eliver  the  precise  grain  stipulateA 
by  thfe  lease.'   Hall  v.  Nisbet,  Suprct^ 

S.2iS4. 
e  stttckinjr. 
The  same  right  of  retention  of  the  stdck- 
ihg  of  the  farm  is  com);)etent  aeain^t  thfe 
creditors  of  the  tenant,  as  in  the  dtse  of 
the  ctop. 
N.  B.  The  landlord  is  entitled  (current  ier^ 
ntino)  to  Y^taiti  the  crop  aUd  ^tdcking  against 
a  purchas^er,  as  Well  as  )sigalnst  a  creditor  df 
the  tenants. 

II.  A ftei-  the  term  of  payment. 

The  dittferehce  between  the  landlp^d's  right  d[ 
retenticm  after  the  tetm  of  payment,  aM  tSial 
which  be  enjbys  during  the  currency  of  the 
tei-ra,  consists  in  this,  That,  as  aflel*  Ih^ 
term  of  payment  the  landlord  is  at  liberty 
to  appropriate  the  siiliject  of  hypothec  in 
ayment  of  the  rent,  the  creditor  of  the  ten- 
nt  is  Kot  bound  to  find  caution  to  the  land- 
lord  for  the  rent:  It  is  only  Incumbent  oa 
him  to  tetiire'  sufficient  on  the  ground  to  pay 
tbft  hypothecated  rents. 

III.  Actions  competent  to  the  creditors  of  the  ten- 

ant from  the  exercise  of  these  potfc^ers. 
The  power  of  retention  given  to  the  land- 
lord, must  b6  exercised  with  a  dbe' atten- 
tion to  the  interests  of  the  creditors  of  the 
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i.  OF  7MUC  tOknUtfMD'^  lll«HT  «r  HVTKKTIOfV. 

tenant.  This  n  obvious  fh>m  the  state- 
«Eient  given  of  tba  pl««t3  of  the  parties; 
and  without  ^ing  very  minutely  into  the 
oauMs  on  which  an  action  wpuld  be  siis- 
Xainedt  at  the  instance  of  a  creditor  whom 
tthe  landlord  has  excluded,  by  pleading  bis 
right  ofxetentionyitmaybe  observed,  that 
an  actiM  would  be  4^>n\petent  to  the  ere- 
4itor ; 

1.  Where  the  creditor's    offer  to  find 
caution  previous  to  the  4;ern)  of  pay* 
nient  is  refused. 
a.  Where  a  ^ale  of  cattle  is  interrupted 
by  the  landlond,  and  ibe  .Cfttle  parried 
back  to  the  farnu 
.3.  Where  the  term  9f  payment  is  past, 
and  there  is  corn  on  tne  farm  suffix 
fcient  tx)  cover  the  i^nt,  after  setting 
anart  what  is  offered  to  be  poinded  by 
itlie  cr^itor. 
In  tiiese  cgses,  ware.a|K>inding  to  be  atopt,  an 
action  would  lie  .at  the  instance  pf  the  cre<* 
ditor  against  the  landlord,  for  payment  of  the 
<debt  due  by  the  tenant. 


n.   OF  THE  LANDLOREt's  Rl&HT  OF  -BRTNGTNO  BACK  THE 
SUBJECT  OF  TIIE  HYPOTUEC 


"^I.  The  crop. 
L  Srevi  moHU. 


<< 


This  may  be  <done  where  the  crop  U  sold,  or 
where  it  is.  given  in  payment  of  a  debt,  pro- 
vided it  be  done  withm  twe,nty-four  hours 
from  the  time  at  which  the  goods  have 
been  caizriad  off.  Chrlobton  p.  the  £arl  of 
Queensbenr.  Supra^  p.  303.  But  where 
1^  goods  have  been  settled  on  the  Jaada 
for  nM>re  than,,^iUitjr-fiiMir  hours,  thia  will 
tiot  be  con^tent  It  will  therefore  be 
sufficient  to  defeat  an  attempt  eif  this  Und, 
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II.   or  THE  landlord's  right  op  BRINOINO  back  TBI 
9PBJBCT  Of  TUB  flYPOTH^C. 

if  the  creditor  or  purchaser  caa  show  that 
the  corn  has  been  settled  on  his  grounds  for 
more  than  twentj-fourhoiirs.  i9icpra,p.904<. 
^n  like  manner,  where  a  creditor  has 
poinded  and  carried  off  the  goods,  tie 
landlord  cannot  vtafactij  though  witK-. 
in    twentj-four   hours,    bring  .back 
the  goods.    Currie  v.-  Crawford,  Su^ 
pra^  p.  305. 
2.  By  the  aid  of  a  Judge. 

Tne  recovery  of  the  crop  carried  off  by  a  pur- 
chaser or  creaitor,  io  the  prejudice  of  the  landlord, 
may  be  obtained  by  an  application  to  the  Jud^e 
Ordinary,  after  the  lanalord  has  by  delay  loit 
the  right  of  carrying  them  back  at  his  own 
hand,  and  this  power  will  reniain  as  long  as  i\e 
goods  are  in  the'  custody  of  the  purchaser  >r 
creditor;  or  the  landlord  may  pursue -for  thee 
price,  and  this  includes  not  only  the  crop  of  tfe 
year,  but  the  crop  of  former  years  in  so  far  a 
the  rent  of  these  years  remains  due.^ 


f  The  landlord  may  by  an  action  against  the  holder,  not  only 
recover  the  goods  cattied  off,  but  even  those  persons  who  have  asasted 
the  tenant,  in  dandestineiy  carrying  (»ff  the  goods,  will  be  exposed 
to  a  daim  at  the  instance  of  the  landlord.  Lord  Salt4>n  v.  Club, 
18th  Nov.  1704.  Fount.  Mar.  1821,  &  6224.  Supra,  p.  30K 
It  pame  to  be  debate4,  in  this  case,  whether  the  accoipplices,  who 
assisted  Club  \o  carry  His  goods  and  com  off  the  ground,  to  the 
prgudioe  of  the  master's  hypothec,  could  be  liable  in  solidum, 
or  only  pro  rata,  for  ihe  damage,  where  violent  away-taking  was 
nbt  proved.  But  the  Lords  considered  the  introinission  as  un« 
warrahtal^Ie ;  ai^d  although'  the  Wneflt  did  not  redound  to  them, 
yet  it  was  a  delinquency,  in  9%io  gehere  et  malt  txempli;  and,  if 
''  allowed,  would  encourage  ienants  to  help  their  neighbours  to  do* 
''  fiteud  their  mas^r  by  clandestinely  cbnvejing  their  goods  and 
""  corns  off  the  ground ;  and  if  a^aster  can  vindicate  his  com^ 
'^  fnftn  a  third  party,'  bona  fide  bargaining  for  them,  muU^  fhagii 


«e 


*t 


(( 


<t 


4€ 


€t 


*c 


I 


< 


I 


EIGHT  OF  RECOV£fiIK0  THS  SIT8JSCT-        42$ 

II.  OF  THE  tilNDL0RI>'8  RIGHT  OF  BRINGING  B4CK  THB 
SUBJECT  OF  THB  HYPOTHEC 

The  defence  competent  to  the  holder  consists  in 
this,  that  when  he  carried  ofT  the  property,  the 
terms  of  payn^ent  were  pa$t,  and  there  wa^ 
enough  of  the  crbp  left  on  the  ground  to  answes 
the  hypothec.  Hays  v,  Keith,  Supn^^  p.  885. 
II.  Of  the  stocking  on  the  farm.  «        <     ' 

The  same  power  of  bringing  back  the  cattle  brevi 
manu  is  allowed,  which  takes  place  in  the  case  of 
the  crop;  Crichton  v.  the  Earl  of  Queensberry ; 
Suprdj  p.  303,  where  the  landlord  was  allowed, 
withiil  the  twentyrfour  hours,  to  drive  back  a 
flock  of  sheep. 
But  the  stocking  on  the  farm  is  in  a  different  situa-^ 
tion  from  the  crop,  in  this  respect,  that  the  ten-^ 
ant  has  a  power  of  administration,  which  entitles 
him  to  increase  or  diminish  the  stock,  as  circum« 
stances  may  require.    Hence,  where  cattle  are 
sold,  the  landlord  cannot  demand  them  back  from 
the  purchasers.     It  is  a  sufficient  answer  for  thq 
purchaser  to  m^ke,  that  the  cattle  were  purchas- 
ed  from  the  tenant. 
But  where,  in  place  of  a  fair  sale,  the  cattle  are 
given  in  payment  of  a  debt,  that  transaction 
would  not  afford  a  sufficient  answer  to  the  credi- 
tor of  the  tenant,  he  would  be  obliged  to  restore 
th^ra  to  the  landlord. 
A  third  defence  may  be  founded  on  a  poinding  of 
the  cattle;  and  on  this  point,  Mr.  Erskine  says, 
As  the  tenant  has  not  the  same  power  of  dis-. 
posing  of  the  cattle  for  the  payment  of  debt 
as  he  has  in  the  way  of  a  proper  sale,  it  i^ 
more  doubtful,  whether  a  creditor,  who  hatfc[ 
carried  off  the  tenant^s  cattle  by  poinding, 
be  secure  against  the  landlord's  action  of  re-^ 
co^^ery  ;'^  B.  II.  tit.  yi.  §  61.    But  it  has  beei^ 


"  may  he  pursue  those  who  assisted  in  abstracting  them ;  an4 
'<  iharefore  they  found  (^11  the  assistants  liable  in  wlidum  in  this 
J*  substantiate  case." 
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III.  TKB  1IB4NS  BT  WHICH  THE  RIOHT  Off  HTPOTBCC 
48  MEKOKBEO  VFFBCTUAli. 

]         MBoe  decided,  (M^Dowal  v.  Jamfeioii,  Shtpra,  p. 
898,)  that  the  cnedilor  atfcacheB  the  pipoperty  of 
biB  debtor  ioMtum  et  tali  as  H  stands,   flod,  of 
cottree,  affected  tn  this  cane  bj  the  claim  of  hj* 
poCfaec.     Here,  as  in  the  case  af  the  crop,  it  is  a 
sufficient  answer  to  the  action  of  the  landlonJ, 
Aat  there  was  sufficient  left  rnn  ihe  ^gtonoAs  af« 
tar  :th6  term  of  payiDont  of  the  rent 
pThe  right  af  hypothec  is  rendered  effectod  to  the 
landiocd  by  sequestration,  wliich  is  jobtained  on 
«n  application  to  the  Judge  Ordinary,*  setting 
forCh  the  arrears,  and  praying  for  a  warrant  to 
•sequestrafte  the  crop,  ficc.  andlbr  power  to  sell  to 
•the  exient  of  the  arrears.  {Dow  v.  May.  Supra,  p. 
£83.|     This  applicaUoB  may  be  made,  net  onlj 
where  there  Are  arrears  due,  bat  where^ier  the 
landlord  has  reason  to  apprehend  that  the  tenant 
'^         4s  endeavouring  to  doprire  htm  of  Ms  hypothec, 
by  disptenishing  the  fi^rm,  or  where  the  credit  of 
the  tenant  is  suspected,      (iiirant  v.  Shicris.  iSu» 
pra^  p.  283.) 

The  eifect  of  thesequestration  on  the  stocking, 
^  is  to  render  special  the  landhml^s  right,  which 
was  before  general,  and  to  make  h  attach  on  each 
individual,  of  wiiich  the  stock  is  composed,  so  as 
to  entitle  the  landlord  to  recover  the  property, 
or  the  value  of  the  cattle,  into  whose  hands  ^ever 
they  may  have  gone  :  The  regular  Issue  of  this 
application,  is  a  rMpiind  sale  of  the  ^oods  for 
payment  of  the  landlotdw 
3.  By  an  action  against  intromitters,  with  the  se« 
questrated  effects. 

Actions  at  the  inftanee  of  the  landbrd,  may 

Croceed  either  before  or  sefter  leqnestratton  has 
een  obtained.     Wl^n  they  take  ^place  before 
sequestration,   in   consequence  of  the  crop  or 


«  Tm*  this^  and  the  o£her  fimns  connected  <wil2i  this  sectioDj  set 
Appendix  IIL  No.  S, 
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■III.  THE  MEAN0  BY  WHICH  THE  RIGHT  OF  HYFOTHVC 

IS  RENDERED   EFFECTUAIp. 

Btockiog  having  be«»  sold  or  carried  ofT  the  fbnii, 
the  pleas  of  the  parties  have  already  been  taken 
notice  off;  but,  where  this  action  proceeds  in 
consequence  of  the  corns  or  cattle  being  carried 
off,  after  a  sequestration  has  been  awarded,  the 
same  defences  will  Hot  lie  :  the  goods  are  under 
the  distribution  of  the  Judge ;  and  those  who  in* 
trotnit  with  t|MSta  otherwise  than  by  his  author- 
ity, will  be  found  guilty  of  a  spulzie.  The 
prayer  of  the  petition  (as  appears  from  the  ap* 
pendix,  connected  with  this  flection)  is,  that  tna 
efBects  may  be  sequestrated,  for  security  of  the 
yearns  rent.  The  Sheriff,  on  advising  the  peti- 
tion, authorises  the  Clerk  of  Court  to  inventory 
the  effects,  and  sequestrate  them  for  security 
and  payment  of  the  rent.  In  consequence  of  this 
authority,  the  person  appointed  makes  an  in- 
ventory, and  declaresthe  articles  in  the  inventory 
to  stand  sequestrated  for  payment  of  the  landlord;  > 
and  he  prohibits  *^  the  tenant  and  all  others^ 
*^  his  majesty*s  lieges,  from  meddling  or  intro- 
oititisg  with  aU,  or  any  part  of  the  goods  so 
sequestrate,  under  whatever  colour  or  pretext,^ 

Iwith  certification  that  they  shall  be  prosecuted 
according  to  law.  This  act  of  sequestration  is 
foHowed  by  a  warrant  to  roup  the  articles  for 
payment  of  the  landlord  But  it  is  the  act  of 
sequestrating  the  effects  for  the  special  purpose 
of  securing  the  landlord,  that  creates  a  lien  over 
them;  and  therefore,  in  an  action  at  the  instance 
of  the  landlord,  for  the  value  of  the  goods  pur- 
chased or  carried .  off  after  a  sequestration,  it 
would  not  be  sufficieht  for  the  defender  to  say. 
That,  at  the  time  he  received  the  goods,  there 
were  sufficient  left  behind  to  answer  the  land- 
lord's claim;  he  would  be  obliged  to  show,  that  the 
landlord  had  actually  received,  or  might  still 
from  the  goods  left  receive,  the  aniouiilt  of  what 
was  due  to  him. 
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4.  The  means  of  security  afforded  to  tJie  landr 
ford  by  the  Act  of  Sederunt  1750. — ^By  the  5ti^ 
sect,  of  the  act,  it  is  provided,  that^*  where  a  tenant 
'5  shall  run  in  artear  of  one  fiiU  year's  rent,  or  shaD 
^  desert  his  possession,  and  leavp  it  unlaboured  at 
f*  the  usual  time  of  labouring,  in  these,  or  either  of 
^'  these  cases,  it  shall  be  lawfi^l  to  the  heritor,  or 
**  other  setter  pf  the  lands,  to  brilig  his  action 
"  against  tlie  tens^nt  before  the  tfudge  Ordinary^ 
1*  who  is  hereby  empowered  aind  required  to  $le- 
^*  cem  aqd  ordain  the  tenant  to  find  caution  fof: 
*'  the  arrears,  and  for  payment  of  the  rent,  foe 
^  the  five  cropsf  following,-  or  during  the  currency 
**  of  the  tack,  if  the  tack  is  of  a  shorter  endur- 

anc6  than  five  years,  within  a  certain  time  tq 

be  limited  by  the  Judge ;  and  faUing  thereof 
H  to  decern  the  tenant  summarily  to  remove,  and 
*^  to  eiect  him  in  the  same  manner  as  if  the  tack 
^  were  determined,  apd  (he  teni^nt  had  been  Ic: 
^f  gaily  warned,  in  terms  of  the  foresaid  act  1555.^ 

In  order  to  entitle  the  landlord  to  the  benefit 
cf  this  enactment,  the  first  reqiidsite  is,  that  the 
tenant  must  have  fallen  in  arrear  of  one  fiiU 
year's  rent.^  Bvit  if  it  should  happen  that  a  year's 
]^pnt  is  due  by  a  tenant  at  the  time  pf  th^  land- 


4$ 


■  It  may  be  proper  to  mention,  that  "  a  full  years  rent"  is  un* 
^erstood  to  mean  an  anrear  to  the  amount  of  a  year '«  rent :  if  the  laa^ 
inoiety,  for  example,  of  the  year'fi  rent  1819^  and  the  first  of  the 
year  1820,  remain  unpaid,  they  form  an  arrear  of  a  full  year's  rent. 
In  the  same  manner  the  arrears  of  several  years  may  be  laid  tOr 
gether  to  make  up  the  arrear  of  a  year's  rent  This  is  understood 
t^  }|aye  been  decided  in  the  case  Alexander  v.  ■  ■  ,'  l9th  Jk^ 
pember  1811,  Not  reported. 
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lord's  death,  in^hich  yearns  rent  beeomes  a  debt 
dUe  to  the  eJcl^nitor  of  the  landlord;  th6  heir  of 
the  landlord  cannot  found  on  the  circumstance  of 
the  tenant* 8.  being  due  a  year's  tent  to  the  executor 
of  the  former  landlord,  as  the  ground  of  an  appli- 
bation  to  the  Judge  Ordinary,  in  terms  of  the  Aci 
of  Sederunt,  fiefore  the  landlord  is  entitled  to 
apply  for  the  benefit  of  the  act,  the  ye^r^s  rent 
must  be  due  to  himself.*  « 


■  Lord  Elibank  v.  Hay,  idth  .January  1780.  fac.  ColL  Mor. 
p.  13869.  The  landlord  died  in  the  month  of  August  1778,  at 
which  time  one  of  his  tenants  was  due  more  than  a  year's  rent, 
to  which  the  landlord's  executor  succeeded.  In  September  fol- 
lowing the  landlord's  heir  raised  an  actioh  against  £he  tenant  on  the 
ActofSedidfunt. 

^  Ix  SUPPORT  of  this  action,  it  was  pleaded  foe  the  pursuer'; 
That,  previbus  to  the  act  1 756,  to  proVe  the  txuikruptcy  of  the  ten- 
tatit,  and  entitle  the  landlord  to  apply  for  a  cautioner,  it  was  neces- 
sary for  him  to  attach  the  stodcing,  and  then  to  apply  for  having 
him  removed  as  a  bankrupt,  a  procedure  which  exposed  the  parties 
to  much  litigation  and  inconvenience.  It  was  to  obviate  this,  that 
the  fidling  into  arrear  for  a  year  was  rendered  an  act  of  bankruptc;^ 
on  the  part  of  the  tenant,  which  entitled  the  landlord  to  apply  to 
the  Judge  Ordinaiy,  ihit  he  might  order  caution  to  be  fbund.  The 
division  of  the  rent,  on  the  death  of  the  landlord,  oUght  not,  there^ 
fore,  to  defeat  this  salutary  regulation ;  we^e  it  to  have  that  effect, 
ihien,  wherever  a  proprietor  disponed  his  estate  to  his  son,  or  assign- 
ed his  rents  to  a  third  party,  or  where  the  rents  are  attached  by  legal 
diligence,  a  bimlmipt  tehant  might  retain  possessi6n,  and  be  empow- 
ered to  deiericjrate  the  lands ;  yet,  the  Act  of  Sederunt  had  in  view 
not  inereiy  the  security  of  the  landlord,  it  provided  aldo  for  the  cul- 
tivation of  the  ground,  which  a  bankrupt  tenant  was  hold  to  be  in- 
capable of  accomplishing.  It  may  be  true,  that  debts  due  to*  third 
parties  are  not  considered ;  but,  where  a  landlord  can  subsume 
that  one  year's  arrear  of  rent  has  been  incurred,  both  the  word^ 
and  spirit  of  the  act  suppofrt  his  application. 

To  THIS  IT  Was  answered.  That  the  hypothec  secures  the 
landlord  for  one  year,  and  it  is  only  wheh  more  tlian  a  year's  rent 
i|  due  that  the  interposition  of  the  Judge  becomes  necessary  for  hk 
security.    Arrears  of  rent,  when  dtie  to^  the  landlord's  executor^  to 
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if  at  the  tenn  d^  the  application  Aere  waii  9 
year's  rentdne,  and,  in  the  course  of  tli«  pio« 
teedi&gs»  the  hmdlord  takes  paymept  of  part  of 
the  arrears,  that  will  he  a  defence  iq^ainst  the 
landlord's  demand  for  a  summary  removing*  Xa 
the  case  in  Which  this  point  was  &^ed,  the  year's 
tent  was  diie  at  the  time  of  minkiiig  the  applica* 
tion ;  hut  the  tenant  hmng^  within  three  days  af« 
ter  the  action  was  called,  paid  iip  th6  arrears,  and 
received  a  discharge  &om  the  landlord,  **  The 
*'  Court  ware  unanimous^  that,  in  a  process  npon 
^  the  Act  of  Sederunt,  the  tenant  ean  nather 
^he  deeemed  to  remote,  nor  to  find  caution, 
*'  unless  a  full  yearns  rent  he  due  at  the  date 
<'of  the  decree."*  But  although  full  pay* 
ment  of  arrears  befofe  decree  is  a  good  de^ 
jfence,  the  landlord  is  not  obliged  to  accept  of 


his  credito'or  liis  assignee^  cannot  be  ascertained  in  a  (jnestion  wilib 
Ihe  landkod  alone;  and^  in  this  cal(e«  they  are  exiaraneoos  debts. 
It  is  on  this  account  the  Judge  Ordinary  is  appointed  ta  Oorder  tbp 
tenant  to  find  eaution  for  arrears  and  for  payment  of  the  rents  ef 
the  five  following  crc^s^  clearly  taking  it  for  granted^  that  the  ar^ 
tears  are  due  to  the  same  person  to  whom  jeautiofi  is  to  be  fbond 
for  the  following  crops : — On  the  same  principle,  it  has  bees  found, 
in  an  action  for  dedating  an  irritancy  of  a  feu  right,  propter  noM  tor 
hdum  canonem,  that  a  superior  was  not  entitled  to  found  on  thp 
^arrears  of  feu^uty  due  to  a  third  party,  they  being  incurre^l  be- 
fore he  had  acquired  the  superiority.  The  Court  found  the  ^fff^ 
cation  in  these  circumstances  to  be  incompetent 

^  Campbell  v.  Robertson,  December  1763.  Sel.  Dec  Ko.  211. 
Mor.  p.  13867.  But  if  the  tenant  Ms  to  find  caution,  and  decree 
of  removing  has  been  pronounced  in  the  Inferior  Court,  be  ^ 
not  be  reponed  on  offering  caution  in  terms  of  the  Act  of  Sederunt, 
in  a  suspension  of  the  decree  of  removing  in  the  Court  of  Session. 
Hunter  v.  Badenodi,  18th  November  1  $00.  Fac.  ColL  Mor.  Ap^ 
pendix,  voce  Removing,  No.  1.  Kiuloch  v.  M'Comie^  l^th  Ju»c 
1812.  Fac  Coll  and  Supra,  p.  185. 


j^^Mlial  pAytnetrfs;  and  the  debts  of  the  landlord^ 
or  even  the  ptiblife  burdens  aifectiog  the  lands* 
paid  hf  the  teaant,  without  the  authority  of  the 
ittftdlerd,  will  not  be  brought  in  computo  to  di^ 
ininish  the  yesur^s  rent  due  by  the  tenant.* 

In  a  later  easie,  the  arrears  had  been  paid  up' 
{)revious  to  decree,  though  at  the  time  of  the  ap- 
filicatiou  there  was  more  than  a  year's  rent  due. 
The  l^tner  ettses  seeib  at  first  to  have  been  over-^ 
iet^ked ;  for,  t&e  Lord  Ordinary  foMd,  ih^i  the 
Act  of  Sederunt  applied,  **  in  respect,  that  at  the 
'*  eoniHieiieenieiit  of  the  process  a  fuil  year's  rent 
^  was  resti^  unpaid  by  the  tenant  :'^  But  the 
Court,  on  adviskig  a  reckkning  petition,  ^  were 
^  ef  ofUBtoB,  tbit  to  .fraud  a  removing  luider  ^0 
^  Act  of  Sederunt,  the  year's  rent  must  be  due 
*'  when  the  decree  is  pronounced ;  Select  Deci- 
^  afansi,  1^  211.^  It  was  at  the  same  time  ob-* 
**  servedy^  that  the  landOiord  is  not  obliged  to  ae- 
^  cepC  of  partial  paymeiMs*"^ 

*  <:!arrathers  v.  M'Garroch^  f9th  January  1780.  FoL  Diet  Vol. 
tV.  p.  225*     Mot.  p.  13869. 

*  Supra,  ]^.  430: 

*  Low  4f.  Itnowles,  Sih  July  1796.  Fac.  Coll.  ]\tor.  p.  13875: 
In  this  case,  Jbhn  Lo^  held  a  lea^  of  a  &rm^  the  rent  of  which 
was  paurable,  one  half  on  the  20tll  December^  and  the  other  ort 
the  20th  June^  for  the  crop  preceding.  This  lease  was  assigned  to 
^owles^  n^o  reaped  the  crop^  and  was  liable  for  the  rent  1793. 
On  the  26th  June  1794  Low  applied  to  the  Sheriff  to  sequestrate 
KbowWs  efi'ects,  for  payment  of  crop  1793  and  crop  1794;  and, 
on  the  sam^  day,  he  instituted  an  action  on  the  Act  of  Sederunt 
1756.  The  sequestration  was  recalled,  on  caution  being  found  for 
the  rents  1793  and  1794;  but  the  action  on  the  Act  of  Sederunt 
proceeded.    In  February  1795,  a  diecree  of  removii^  was  pronoun^ 
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,  Where  a  tenant  is  due,  not  only  a  year's  Tcnli 
but  is  bound  to  perform  certain  prestations^ .  or  ti 
pay  damages,  it  is  to  liquid  annual  payments  alone^ 
and  not  to  illiquid  prestations^  that  the  Act  of 
derunt  applies.' 


oed  on  tlie  Act  of  Sederunt,  at  which  time  Low  had  received  the 
iTentof  crop  lt93;  so  that  the  nrst  half  of  crop  1794^  due  on  the 
SOth  December  preceding^  was  alofae  dati^  and  this,  ui  well  as  the 
other  half,  due  on  the  20th  Julke  1^S5,  ,^a8  p^  in  October  that 
year  by  the  cautioner  for  Knowles*    On  these  circumstances,  it  was 
argued  for  the  lahdlord,  that  the  act  gives  the  heritor  ft  fight  to  in« 
sist  fyr  arrears  in  ^enend  terms,  withoue  maHttg  any  exception  on 
his  afterwards  paying  up  the  arrears;  pA  a  contrary  doctrine  would 
destroy  the  effect  of  the  act,  as  a  bankrupt  tenant  might  contrive^ 
by  a  partial  jpayment;  to  get  rid  of  the  application,  wlien  he  couU 
hot  find  caution.    I^b  tenant  maintained,  thai'  the  eiKutiMi  fimnd 
in  the  sequestration,  af  well  as  the  payment  by  th6  cautioner,  must^ 
in  this  case,  prevent  the  operation  of  the  act    Such  was  the  argu- 
ment on  which  the  Court  revised  to  decern  iii  the  removing ;  and 
ft  will  be  pattiisalarly  rtoiariced,  that  the  Jiidges  dedazcd  theiif 
opinion  tb  be>  that  the  landlord  is  not  obliged  to  accept  of  partial 
payments. 

«  The  Earl  and  Countess  of  Morton  v.  Mutnyi  ^th  j'ebmary 
1793.  Fac.  Coll.  Mor.  p.  13872.  In  this  esse,  the  Earl  and 
Couiitess  of  Morton  brought  an  action  before  the  Sherifl^  in  which, 
after  specifying  the  sum  due  as  the  arrears  of  impney-rent  and  con-* 
version  of  kain,  the  sumindhs  concluded,  that  the  tetiaht  should  be 
decerned  to  removci  or  to  find  caution,  &c.  The  Sheliff  decerned  in 
the  removing,  and  a  bill  of  suspension  was  passed,  on  conditi(m  of 
the  tenant's  *^  findihg  cailtion  for  ihe  whole  arrears,  and  the  rents 
*'  for  the  fi\e  subsequent  years."  The  tenant's  dautio^ers  were 
taien  bound,  not  billy  for  the  arreairs,  and  for  the  teat  of  the  B^re 
subsequent  crops,  but  "  for  whateveir  sums  may  be  awarded,  in 
^'  name  of  damages  and  violetii  ^irofltd,  and  such '  other  sum  or 
*'  sums  of  money  as  the  tenatit  should  be  found  liable  in,  to  the 
^'  charger  (the  landlord),  in  ca^  it  dhall  be  found  by  the  Lords  or 
*'  Council  and  Session,  after  discussing  the  suspension  fi>  be  expede 
''  hereupon,  that  the  tenant  ought  so  to  do."  The  landlord  ^Jter-^ 
Vards  brought  an  action  agaiiist  ihe  tenant  and  his  cantionersy 


RECAPTTULATtol^;  4S$ 

To  entitle  tlie  landlcnrd,  therefore^  to  tK^  1bene- 
ftt  of  the  Act  of  Sederant,  1.  There  must  be  a  full 
year's  rent  due  at  the  time  of  making  the  appliea*^ 
tion ;  2.  The  yearns  rent  necessary  to  found  the 
application  must  be  due  to  the  landlord.    It  is 
Bot  sufficient  that  a  year's  rent  is  dute  to  a  differ- 
ent person ;  as,  for  example,  to  the  executor  of  the 
landlord's  predecessor,  or  to  an  assignee,  where 
the  rent  has  been  assigned  by  the  landlord.    3.  It 
may  be  doubted,  whether  the  effect  of  legal  dili« 
genee  for  attaching  the  rents  does  not  leare  such 
an  interest  in  the  landlord^  as  will  support  him . 
in  an  application,  even  where  the  year's  rent  is  so 
attached.    4.  The  year's  rent  must  remain  due  at 
the  time  of  decerning  in  the  Removing:  hence  a 
payment  to  account  of  the  year's  rent  puts  an  end 
to  the  application,  and  caution  cannot  be  demand^ 
ed :  but  the  landlord  is  not  obliged  to  accept  of 
less  than  the  fiill  arrears,  nor  will  the  tenant  be 
jidlowed  to  pay  debts  of  the  landlord's^  or  even 
public  burdens  affecting  the  farm,  in  order  to  di« 
teinish  the  arrears.    5.  In  computing  the  year'$ 
tent,  the  conversion  of  kain  is  admittcTd  to  form  « 
part,  but  illiquid  prestations  are  not ;  and,  there** 


fat  the  non-perfbirmanoe  of  certain  pirestatioiw,  relating  to  the  indo« 
■urea.  The  Court  found  (though  at  first  the;^  were  of  a  different 
i^inion)^  ''  that,  the  petitioner's  bond  of  cai^onary  extends  only 
''  to  the  rents  and  arrears  of  rents,  and  conyersion  of  kain,  spedfiel 
"  in  the  libel  of  removing  before  the  Sheriff^  and  decree  thereon. 
**  It  Waa  at  the  same  time  obaerved,  by  some  of  the  Judges,  that, 
"  independent  of  the  terms  of  the  libel  and  decree,  the  Act  of  Sede- 
"  runt  applies  only  to  liquid  annual  payments^  and  not  to  illiquid 
V  presutions." 

2  F 


434      PROCEEDINGS  IN  THE  BABOKT  COtJlfK 

fore,  the  caution  under  the  Act  of  Sederunt  Wilf 
be  restricted  to  the  money-rent  and  conversion  for 
kains/ 

5.  The  proceedings  in  the  landlord's  barof^ 
eot^rj.— ^Wbere  lands  were  erected  in  liberam  ba^ 
roniam,  the  Baron  anciently  possessed  a  consider-^ 
able  criminal  as  well  as  civil  jurisdiction,  which 
by  an  infeftment  "  cum  curiUT  or  "  cum  curiis 
**  et  bloodwitis,*'  he  might  have  conveyed  to  his 
vassal ;  his  charter  being  considered  in  this  re- 
spect as  the  constitution  of  an  heritable  bailiary 
in  favour  of  the  vass^al,  which  gave  him  a  cumu- 
lative jurisdiction  with  the  baron.  Even  the  heri- 
tor holding  of  the  Crown,  thoi^h  his  lands  were 
not  erected  into  a  barony,  possessed  a  right  of 
holding  courts  with  very  extensive  powers.^ 

The  power  thus  enjoyed  by  the  baron  was  re- 
stricted by  the  act  SOtfa  Geo.  II.  c.  43»  The  ju- 
risdiction, of  those  barons  whose  lands  were  at  that 
time  erected  into  a  barony,  was  declared,  in  r^;ard 
to  criminal  jurisdiction,  not  to  entitle  them  to 
judge  in  any  trial  upon^  a  penal  statute,  nor  in  any 
other  criminal  matter,  exicept  in  assaults^  batteries^ 
and  smaller  offences,  whidi  may  be  punished, 
either  by  a  fine  not  exceeding  20s.  Sterling,  or  by 
setting  the  delinquent  in  the  stocks  in  the  day- 
time, not  exceeding  three  hours. — ^The  fine  to  be 
levied  by  poinding  the  delinquent's  goods,  and  in 


*  The  forms  of  the  application  and  bond  of  caution  will  be  foand* 
in  the  Appendix  III.  No.  6. 

^  Stewart  v.  Westnisbet^  30th  January  1622.  Duriei  I^Ior.  p. 
1289.    * 
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default  of  these^  by  imprisonment  for  one  month 
at  farthest.  But  the  exercise  of  this  criminal  ju-^ 
risdiction  is  burdened  with  the  appointment  of  a 
prison^  so  constructed  and  situated^  as  not  to  h6 
prejudicial  to  health,  and  with  a  grate  open  to  in- 
spection from  without;  it  is  ordered  to  be  describe 
ed  in  a  book  kept  by  the  SherifP-clerk^  and  it  must 
be  inspected  by  the  Sheriff;  the  bairon  must  im-^ 
prison  no  where  else  undet  a  penalty  of  £20 
Sterling  with  costs,  and  the  imprisonment  must 
proceed  on  a  written  order  to  his  officer,  express*' 
ing  the  cause  for  which  the  delinquent  is  im^ 
prisoned,  and  extracts  of  these  orders  must  be  re- 
ported to  the  Sheriff  every  six  months.  The  ob- 
servance of  these,  are  such  burdens  on  the  crimi- 
nal jurisdiction  of  the  baron  ^  that  few  or  none  are 
willing  to  exercise  it«  The  civil  jurisdiction  of 
these. barons  is  reduced  to  the  right  of  recovering 
the  rent  and  feu-duties  due  by  their  tenants  and 
vassals,  and  of  compelling  them  to  perform  the 
services  due  to  the  baron  or  to  his  mill.  In  other 
civil  actions,  his  jurisdiction  is  restricted  to  the 
case  where  the  debt  and  damages  do  not  exceed 
408.  Sterling ;  and  beyond  this  no  prorogation  of 
his  jurisdiction  is  allowed.* 

This  is  the  state  of  those  baronies  which 
were  in  existence  prior  to  the  act  20th  Geo.  IL 
€. .  43 ;  and  it  is  declared,  that  all  baronies,  to 
be  erected  afterwards,  shall  t^onfer  no  higher  ju- 
risdiction than  that  for  recovering  the  rents  of 

*  £rsk.  Inst.  B.  I.  tit.  iv.  §  2S. 
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landsi  multures,  and  mill-aervices :  and,  as  Mf^ 
Erskine  observes,  this,  **  in  proper  speech,  makes 
'*  no  jurisdiction^  but  is  a  right  which  was  al- 
^  ways  understood  by  our  former  law  to  be  m-> 
^  herent  in  every  landholder,  though  neither  ba^ 
*'  ron  not  infeft  cum  curiiSf  and  which  he  indeed 
^  enjoys  at  this  day."  *  Thus  the  old  barons  en-« 
joy  a  Criminal  jurisdiction,  so  much  incumbered 
with  regulations,  that  it  is  never  exercised,  and  a 
dvil  jurisdiction  to  the  extent  of  £2  Sterling; 
while  those  whose  lands  have,  since  the  act,  beeo 
erected  into  a  barony,  and  perhaps  even  those  who 
hold  of  the  Crown  without  any  erection  into  a 
barony,  enjoy,  in  common  with  the  old  barons^  the 
privilege  of  pursuing  their  tenanta  and  va9sals  for 
rents  and  feu-duties,  and  for  mill-servicear 

This  power  is  exercised  by  the  appointment  of 
a  bailie ;  and  it  is  only  by  poinding  that  the  de- 
cree of  the  Judge  can  be  carried  into  effect.^ 

PRESCRIPTION  OF  RENT& 

There  is  a  quinquennial  prescription  of  rent^ 
introduced  by  the  act  J  669,  c.  9,  which  **  sta* 
**  tutes  and  ordains,  that  mails  and  duties  of  ten^* 
**  ants,  not  being  pursued  within  ,five  ytars  after 
^  the  tenant  shall  remove  from  the  lands  for  which 
'*  the  mails  and  duties  are  craved,  shaH  prescribe 
^  in  all  time  coming,  except  the  mails  and  duties 
**  shall  be  offered  to  be  proved  to  be  due  and  rest- 


••  Enk.  Inst  B.  2.  tit.  i¥.  f  99. 

^  The  constitution  of  Baron  Courts^  and  the  fi>na  of  their  prQi> 
oeedifigs^  wiU  b9  fbond  in  the  Appendix  III*  No.  7* 
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'^  ing*  owing  by  the  defenders,  theix  oaths,  or  by  a 
^*  apedal  writ  under  their  handitp  acknowledging 
'*  9rhat  is  resting  owing.^ 

The  defence  of  jweseription,  however,  is  one 
wfaidi  wiU  seldom  occur,  since  it  is  only  where 
the  tenant  removes  from  the  fium  that  the  pre-  ^ 
8eriptio9  is  pleadable :  the  words  are,  **  not  being 
*<  pursued  within  five  yei^irs  after  tiie  tenant  shall 
*^  remove  from  the  lands ;''  and  it  certainly  will 
very  irarely  happen  that  arrears  of  rent  will,  under 
such  dr<»unstances,  be  allowed  to  remain  due  with- 
out some  voucher  or  document  iheing  taken.    It 
might  be  thought  that  the  same  fionsequencea 
which  follow  on  the  tenant's  rismoval,  ought  also 
to  take  place  where  the  conneetion  betjveen  the 
landlord  and  tenant  is  broken,  by  t^e  landlord  dis^ 
posing  of  hb  interest  in  the  lands;  and  that,  by 
the  lapse  of  five  years  from  the  time  pf  selling  the 
estate,  the  landlord's  cl^im  fi)r  the  rent  should  be 
exposed  to  the  plea  of  prescription.    Thb  ought 
more  especially  to  be  the  rule,  if  the  prescription 
was  introduced,  as  Mr.  Erskine  says,  in  order  to 
save  the  tenant  from  demands  for  rents  which 
have  been  paid,  although  the  tenant,  through  ig- 
norance of  business,  may  have  neglected  to  pre- 
serve th^  ;^ipts;*  for  this  reason  applies  as  well 


*  Enk.  XnsL  Book  III.  tit  vii.  §  80.  <'  This  pmcriptkn  (sayi 
"  Mr.  Enkme)  was  introdjaoed  solely  in  &Tour  of  tenants^  08ta« 
f*  ral  poneBBon  of  the  landB^  ^nbo,  from  their  m^tidty  or  ignorance 
f  in  busineaa,  oug^t  not  to  be  overtaken,  though  they  should  nU 
'*  be  exact  in  preaendng  their  receipt  a^  aoqnittanoea  for  any  con- 
'*  aideraUe  time  after  they  are  granted,  and  so  is  not  to  be  extend- 
i''  ed  to  fudi  t^u^ta  as  cannot  justly  plead  the  same  ignoranoe  oi; 


ii 
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to  the  case  where  the  landlord  has  ceased  to  have 
any  interest  in  the  limd,  as  to  that  where  the  ten- 
ant has  left  it.  But  the  contrary  seems  to  be  the 
law ;  for  according  to  Kilkerran,  '*  the  five  years' 
**  prescription  of  mails  and  duties,  after  the  ten- 
ant's removal,  does  not  take  place  against  a  heri- 
tor though  he  have  sold  his  land,  and  that  the 
purchaser  has  been  five  years  in  possession,  the 
^'  tenant  still  remaining  on  the  ground."*  The 
terms  of  the  act,  therefore,  are  the  rule;  and  the 
tenant  must  have  left  his  possession  for  five  years 
before  he  is  entitled  to  plead  the  prescription  es- 
tablished by  this  statute.^ 

It  must  be  obvious,  that  in  a  prescription  of  this 
kind,  founded  on  a  presumed  payment,  the  vouch- 
ers of  which  have  not  been  preserved,  a  proof  of 
partial  payments,  within  the  period  of  the  five 
years  after  the  tenant  has  left  the  farm,  can  never 
be  allowed  to  interrupt  the  prescription;  these 
payments,  on  the  contrary,  are  circumstances  which 
go  to  support  the  legal  presumption  of  payment; 


rusticity :  on  this  ground,  action  was  sustained  for  the  arrears  of 

rent  backwards  for  40  years^  at  the  suit  of  a  liferenter  against  a 
*^  fiar  to  ^om  she  had  granted  a  lease  of  all  her  liferent  lands^  and 
f*  who  was  not  lil^e  a  common  tenant  admitted  to  plead  the  quin-i 
*'  quennial  prescription.  Murray,  9th  December  1709.  (Mor.p. 
^'  11054.)  In  the  same  manner,  a  tack  of  a  whole  estate,  containing 
**  a  power  of  removinjg  tenants^  is  not  deemed  a  tack  of  such  a  na- 
**  ture  as  was  intended  to  fall  under  the  statute.  L.  Carfin,  20th 
'*  July  1733/'  Not  reported, 

'  Strahom  v.  Cunningham,  19th  June  1739.  Kilk.  p.  415, 
]Mor.  p.  11059. 

*  See  the  case  of  Duff  v,  Innes,  7th  March  1771.  Fac.  CoU, 
Mor.  p.  11059,  where  this  prescription  was  found  to  be  pleadable 
\iy  the  cautioner  for  a  tenant. 
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-soA  on  that  account,  they  have  been  held  io  af- 
^fQidno  answer  to  theplea  of  prescription** 


SECT.  IV. 


ACTIONS  OF  BEMOVIKG. 


'When  we  revert  to  fhe  state  of  this  country 
in  old  times,  and  consider  the  connection  which 
subsisted  between  the  landlord'  and  tenant",  when 
we  look  to  the  form  of  the  ancient  lease,  which 
presumed,  that  no  tenant  ever  i^raoved,  since  it 
bound  only  the  landlord  to  give  him  possession, 
we  shidl  discover  that  the  manners  and  t)pinion9 
of  the  times  had  given  to  the  tenant  a  right 
nearly  approaching  to  that  of  property,^  and  (ftie 
which  in  few  cases  would  be  infringed  by  any  one 


*  Nisbet  V.  Baikie,  10th  July  1729.  Fol.  Diet.  Vol.  III.  p.  H7. 
Mor.  p.  11059.  In  this  caae^  it  was  also  founds  that  tacks  of  mails 
and  duties  do  not  &11  under  the  aot^  which  applies  to  those  tenants 
only  who  are  in  the^natural  possession  by  labouring  the  ground. 
^  Craigdesmb^  the  tenant  as  straggling  to  retain  possession,  ^'ne 
natiyis  sedibus  quas  ipsi  et'parentes  eorum  diutissime  possederant, 
in  quo  nali  consenuerunt^  pellantur."  This  accounts  for  those 
riolent  removings  which  disgr^u^  the  Police  of  this  country.  The 
act  1546^  c.  ^  presente  a  picture  of  the  disorders  which  took  place 
immediately  before  the  enactment  1555,  (which  for  so  long  a  time 
itegulated  the  removing  of  tenants) ;  and  whatever  defects  the  plan 
of  that  statute  may  now  seem  to  have,  we  learn  from  ,the  si- 
tuation in  which  matters  then  were,  and  from  the  improvements 
which  that  act  introduced,  to  consider  it  as  a  most  important  acqui* 
aition  to  the  oountry> 
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cioept  tke  landlord,  to  wbom  ingratitude,  or  a  Bf* 
gleet  of  bis  interest^  would  perhaps  be  more  tbaa 
sufficient  reasons  for  removing  the  tenant  from  his 
possession. 

When,  in  the  progrestt  of  sodety»  the  ancient 
connexions,  by  which  the  landlord  and  tenant 
were  bound  to  each  other,  were  broken,  views 
of  a  very  different  kind  presented  themselves,  and 
property  in  land,  which  bac^  been  formerly  used 
for  the  purpose  of  procuring  followers  and  depen- 
dants to  the  proprietor,  became  th^  object  of  com- 
merce, and  was  converted  to  it^  p^cgper  use. 

In  the  first  dawnings  of  suQh  a  change;  when 
those,  who  had  looked  with  confidence  to  the  con- 
tinuance of  a  possession  which  their  ancestors  had 
enjoyed  for  ages,  were  in  danger  of  being  dispos- 
sessed, we  need  not  be  surprised  ^hat  a  rudo 
and  warlike  people  should  have  resorted  ta 
arms  for  the  defence  of  what  they  conceived  to^ 
be  their  rights,^  or  that  combinations  sbowld  havQ 


*  The  tact  1546  is  a  ratification  of  an  act  paaaed  only  a  few 
weaka  befbre  :-*''  The  whilk  day,  the  Lord  Governor,  with  advice 
**  of  the  Qaeen'a  grace  and  Lords  of  Council,  tindentandand  that 
**  there  is  great  oonvocationes  made  in  the  reshn,  for  patting  and 
^*  laying  men  fbrth  of  their  taks,  and  steadings,  and  sickKke,  to  re- 
^'  sist  to  the  lordes  of  the  ground,  their  bailies  md  offidares,  to  lay 
"  them  forth ;  quilk  is  occasion  of  great  trouble  and  shniglMer 
**  amongst  our  Sovereign  Ladies  Li^^  Therefbre  it  is  itatute  an4 
*f  ordained,  that  letters  be  directed  to  all  Sheriffii^  Stewarts,  Bailies, 
'^  and  to  their  deputes,  and  to  other  offidares  of  tbe  Queen's  Ske* 
"  rifis  in  that  part,  to  pass  to  tbe  market  cross  of  the  head  burraws 
**  of  the  shires,  and  there,  be'  open  proclMnafiioB,  command  and 
"  charge  all  knd  sundrie  our  Sovereign  Lsdies  Lieges,  €i  whataom* 
"  ever  degree  they  be,  that  none  of  thiem  take  on  hand  to  make 
««  any  convocation  for  puttixig  and  laying  fiirth  ci  any  tenants^  bot 
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been  foimed  whidi  led  |;o  commQtions  and  blood- 
shed. 

Such  wa«  indeed  the  state  of  matters,  whto  the 
•ct  1555»  a  89»  was  framed :  our  writers  have  con- 
sidered it  as  introducing  the  written  precept  of 
warning.  But  this  opinion  has  been  well  and  su&r 
oessfttUy  combated  by  the  late  Mr.  Jloss^  in  his 
discourse  on  the  removing  of  tenants.  He  there 
shows,  that  the  written  precept  was  not  introdu- 
ced, but  regulated  by  the  act ;  and  contends,  i^ith 
much  ingenuity  and  great  force  of  reason,  that 
this  enactment  has  not  beep  weU  understood  in 
our  Courts,  and  that  the  practice  which  has  fol- 
lowed upon  it  has  widely  diverged  from  that  which 
it  was  the  object  of  the  legislature  to  introduce.* 


**  that  they,  be  their  bailies  and  offidaies,  lay  fVirth  the  said  ten« 
f '  ant's  good«.orderlyy  conibnn  to  the  laws  of  the  realm,  obeerted 
''  and  kept  in  time  bygane :  Nor  zit  that  na  manner  of  tennen^ 
^'  make  ony  convocation  or  gathering,  fbr  resistance  to  the  lordes  of 
*'  the  ground,  their  bailies,  offidares,  under  the  pains  contained  ii| 
f'  the  acts  of  Parliament  made  ^;»inst  them  that  roakis  ony  gadder* 
''  ings,  or  convocations,  with  certification  to  them  that  does  on  the 
"  contrarie,  that  they  sail  be  called  at  particular  diets,  and  sail  bo 
f  punished  therefore  with  all  rigour,  as  accordis.  And  gif  ony  per-* 
f^  son  tfainkea  them  o0b^fld  be  outherSr  ordains.  That  they  sail  b« 
''  called  outher  criminally  or  civilly,  and  justice  sail  be  admini»* 
f '  tered  as  accordis." 

•  See  Boss  on  the  Removing  of  Tenants ,  a  tract  which  shows 
ynuch  ^cuteness  and  great  4^itical  powen,  while  it  proves  the  att« 
ihor's  intimate  acquaintance  with  the  ancient  laws  and  customs  of 
the  kingdom;  the  subject,  however,  as  now  understood  in  practice,  \^ 
too  simple,  and  too  much  settled,  to  render  this  valuable  tract  inte- 
resting to  practitioneis:  Hut  k  will  remain  a  proof  of  the  author's  ge« 
plus  and  research,  and  a  guide  to  the  study  of  this  part  of  our  ancient 
law.  It  is  impossible  to  peruse  this  part  of  Mr.  Ross's  Lectures, 
without  x^etting,  that  he  should  not  have  had  an  opportunity  €^ 
presenting  the  whole  of  bis  valuable  lectures  to  the  pubKc,  wit|| 
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But  this  is  in  truth  a  specuktive  point  rather 
than  a  matter  of  practical  utility,  since  it  is  of 
more  importance  to  have  a  rule  o£  this  kind  pre- 
dse  and  fixed,  than  to  have  it  consistent  with  the 
original  views  of  the  Legislature,  at  the  expense 
of  unsettling  received  opinions. 

The  statute  1555  certainly  w»s  productive  of 
great  improvement  in  this  department ;  and  in- 
stead of  those  violent  and  disgraceful  tumults 
which  formerly  disturbed  the  public  peace,  the 
business  was  brought  under  the  cognizance  of  the 
Judge ;  and  for  two  centuries  it  continued  to  ope- 
rate beneficially  for  the  country* 

The  forms  of  the  warning,  which  were  nume- 
rous, prepared  the  way  (in  case  of  the  teiant'sr 
refusing  to  remove)  for  an  action  of  removing, 
while  their  variety  and  nicety  often  aflforded  a  de- 
fence to  the  tenant,  which  defeated  the  object  of 
the  landlord,  or  increased  his  expense ;  till  at  last 
those  forms,  which  had  been  so  highly  valued  as 
affording  a  protection  from  riot  and  disorder,  be- 
icame,  in  a  better  state  of  society,  an  intolerable 
grievance^  The  Court,  swayed  by  the  consequent 
ces  produced  by  the  forms  of  the  old  statute,  were 
desirous  of  freeing  the  country  from  a  rule  of  prac- 
tice so  ruinous  to  all  parties;  and  by  the  Act  of 
Sederunt,  14th  December  1756,  they  reduced  this 
matter  to  a  great  degree  of  simplicity. 

The  forms  of  the  warning  were  dispensed  with, 
and  the  institution  of  an  action  before  the  Judge 


tJiose  last  corrections,  which  would  have  given  them  a  lucid  order, 
and  a  form  even  more  interesting  than  thf  7  at  present  poiKess. 
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Ordinary,  forty  days  before  Whitsunday,  was  de- 
clared to  have  all  the  effect  that  had  formerly 
been  given  to  the  proceedings  under  the  act  1555 ; 
and  where  the  tenant  had  become  bound  on  his 
lease  to  remove,  letters  of  homing  were  autho- 
rised, which  being  executed  forty  days  before  Whit- 
sunday, became,  under  the  Act  of  Sederunt,  a 
warrant  for  ejecting  the  tenant. 

Nothing  can  be  more  efficacious  than  the  forms 
which  were  thus  introduced ;  and  it  is  only  neces- 
sary to  turn  to  the  recital  on  which  the  act  proceeds, 
to  discover  how  much  we  are  inde\)ted  to  the  Court 
for  this  enactment.  The  act  states,  "  That  where- 
**  as  the  difficulties  that  have  occurred  in  actions 
of  removings  from  lands,  have  been  found  high- 
ly prejudicial  to  agriculture,  and  both  to  mas- 
ters and  tenants,  in  respect,  that  during  the  de- 
pendence of  such  actions,  the  lands  are  neglect* 
ed  and  deteriorated  by  the  defender,  and  the 
heritor's  security  for  his  rent  brought  into  dan- 
ger, and  tenants  ^re  discouraged  from  entering 
into  tacks  by  the  uncertainty  of  attaining  to 
possession,  and  by  their  finding  the  subject  of 
their  tack  much  deteriorate  during  the  depend- 
ence of  the  process  of  remioving  against  the  pre- 
•'  ceding  tenant."  Certainly  a  regulation,  by 
which  consequences  so  destructive  to  agriculture, 
were  to  be  avoided,  is  of  the  first  importance,  yet 
it  is  one  which  has  not,  upon  all  occasions,  met 
with  unqualified  approbation. 

Sefore  proceeding  to  state  the  defences  compe- 
tent against  .this  action,  arising:  from  the  state  of 
the  pursuer's  title,  or  the  situation  of  the  de« 
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fender,  I  shall  offer  it  few  remarks  on  what  nay 
lie  oonsidjered  as  peculiar  to  these  different  fonns^ 
since  ewm  those  under  the  act  1555  (althoi^h 
sdmost  superseded  in  practice  hy  the  prefeiaUe 
fonns  of  the  Act  of  Sederunt)  have  never  beea 
discharged,  an4  may  st^  be  used. 


FOEM  OF  EEM OVIKO  UNDEE  ^HE  ACT  1555*^ 


The  form  pf  the  warning,  af  f;he  exepution* 
and  of  the  action,  will  he  found  iu  Appendix  III. 
No.  8,  and  I  mean  only  to  take  notice  here  of  st 
few  particulars,  explanatory  of  the  pnctioe  whici| 
has  followed  on  the  statute  1555. 


The  Precept 

The  first  step  under  the  act,  is  to  give  warn- 
ing to  the  tenant.  This  is  done  hy  a  precept,  i^ 
the  name  of  the  landlord,  and  is  meant  to  hreak 
the  connexion  that  has  subsisted  between  him  and 
the  tenant ;  should  the  tenant  disregard  the  warn- 
ing, it  becomes  the  foundation  of  an  action  befor«- 
^the  Judge  Ordinary. 

A  title  is  requisite  to  authorise  a  person  to 
grant  the  precept :  the  grantor  of  the  lease,  what- 
lever  be  the  nature  of  his  title^  in  a  question  with 
third  parties  claiming  the  land,  has  a  title  per- 
fectly  unchallengeable,  in  all  questions  with  his 


pritai 


*  See  A|>peQd.  III.  No.  S;  where  this  act  i$  quoted. 
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Ofwtl  tenant/    Where  again,  the  warning  is  made 
lijr  any  other  than  the  granter  of  the  lease,  he 
must  be  possessed  of  a  title ;  as  in  the  case  of 
a  disponee,  who  must  have  a  sasine  vesting  in  his 
person  the  right  to  the  subject  of  the  lease  before 
he  can  grant  the  precept^    An  heir  also  must  be 
infeft,®  but  a  distinction  is  made  in  his  favour; 
and  where  he  is  served  and  infeft  before  the  action 
€}€  removing  is  raised,  the  removing  will  be  sustain- 
ed, though  he  had,  at  the  time  of  granting  the  pre- 
cept, no  other  character  than  that  of  apparent  lieir, 
and  even  where  the  service  only  had  taken  placo 
"before,  though  the  sasine  had  not  followed  till  after 
the  term  :^  but,  although,  a  service  will  produce 
this  effect,  a  precept  of  clare  conHat  will  not; 


*  Stair  Iitst.  B.  11.  tit.  ix.  §  41.  Ersk.  Inst  B.  II.  tit.  ri.  §  SI. 
In  aU  questioDi  between  the  graflter  of  the  lease  a»d  the  lesiee,  il 
k  quite  obvious  that  the  latter  cannot  be  allowed  to  object  to  hiiT 
author's  title,  however  imperftct  it  may  be.  The  lessee's  title^ 
never  can  be  better  than  that  of  the  lessor  fVom  whom  it  was  de-* 
Mved;  and  whatever  nay  be  Its  effect  in  questions  with  third  pari 
lies,  it  must  always  be  sufficient  to  entitle  him  to  remove  his  own 
tcfiant  who  has  no  title  of  possession  at  all^  except  through  him. 
In  an  question^  about  leases,  the  presumption  is,  that  the  lessor 
bad  a  sufficient  title  in  his  person,  unless  Ihe  contrary  appears ;  and 
the  lessee  has  no  right  to  call  for  production  of  Uie  title  of  the 
landlord,  merely  to  satisfy  himself  that  the  lease  is  good.  See  this 
question  decided  in  one  of  the  branches  of  the  case,  Denniston^ 
M'Nayr,  &  Co.  v.  M'Farkne,}ath  February  1808.  Fac  CkUL 
Mar.  Appendix  voce  Tack,  No.  15. 

*  Paxton  V.  Hunter,  February  1741.  Kilk.  p.  581.  Mor. 
p.  16131. 

""  Fat<m  V.  Mintodi,  16th  December  1757.  Fac.  ColL  Mar. 
p.  13S06.  Sutherland  v.  Graham,  34  August  1759.  Fae.  ColL 
Mor.  p.  5376.    Ersk.  Book  II.  tit  vi.  $  51. 

^  M'Math  V.  Hewat.  18th  February  1606.  Haddington.  Moi. 
f.  13865^ 
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for  the  Court  held,  that  the  sanne  in  that  caa^ 
could  not  he  held  to  validate  the  prerious  precept 
of  warning;  though  that  might  he  the  consequence 
where  the,  sasine  proceeded  on  a  service;'  and,  in- 
deed, a  sasine  on  a  precept  of  clare  constat  wiU  be 
good  in  any  case,  only  where  the  predecessor  has 
been  in  possession*''  It  must  be  observed^  however^ 
that  although  a  sasine  on  a  serfice^  where  the  service 
has  preceded  the  warning,  will  be  good^  yet  if  the 
sasine  be  long  delayed,  it  will  Hot  be  sustained."^ 
In  the  case  of  common  property,  all  those  having 
a  joint  interest  miist  unite  in  granting  the  precept: 
As,  1.  Joint  proprietors  */  3.  Co-heiresses;  3.  The 
heir  and  the  widow  (previous  to  her  being  kenned 
to  her  tercci  and  her  share  set  apart)^  The  hus^ 
band's  right  of  courtesy,  and  the  widow's  terce, 
afford  a  sufficient  title,  by  referring  back  to  the 
infeftments  on  which  these  rights  stand.  Lastly^ 
Tenants  possess  a  right  of  removing  those  in  pos- 
session of  the  ground:  1.  Where  their  leases  give 
them  a  power  of  outputting  and  inputting  tenants; 


*  Elphifistone  v.  Guthrie,  90ih  Januaiy  1635.    S|»ottiswood,  voce 
RemoTing.    Mor.  p.  13270. 

^  Drumquhassel  v,  Cleland,  I7th  July  1628.    DuH&    Mor.  p. 
13274.     Stair  Inst.  B.  II.  tit.  ix.  §  41. 

•''Tenaiitv.  Auchinleck,  26th  Juiie  1627.     Spottiswood.    Mar. 
p.  13272. 

'  Bruce  v.  Hunter  and  Leisk,  16^  November  1808.  Fac.  CoIIa 
In  tlua  case  it  was  jfotuid,  tliat  one  of  two  common  proprietors  of  an 
island  had  no  title  to  pursue  an  action  of  removing  without  the  con-' 
cnrrence  of  the  other  proprietor,  although  in  this  case  the  pursuer  of 
the  removing  was  proprietor  of  ahnost  the  whole  island;  thef 
share  of  the  otlier  proprietor  being  equal  to  about  1-71  part  of  the 
whole.  See  also  Stair's  lust.  B.  IL  tit.  ix.  §  48^  and  Ersk.  B.  IL 
tit^Yi.  §53. 
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'  ^ti^  ^en  only  on  the  5th  of  April,  which 


^  ^rty  free  days  before  Whitsunday, 

rJ^^^       ol  *^  ^^' — ^The  answer  was,  that, 

*^    ^^^     ;v  execution,  there  were  forty  free 

^^'^^^    "^  ^epeHed  the  defence.*    Prac- 


^    '^  «ct,  so  that  the  intimation 


'%  %  %,  \  ^^®  *^^  Whitsunday  of 

»       ^  .  '^  ^  '.^  ^  is  to  expire;^  and» 


42^*^^     ♦  ^  ^  ^^^  ^  Candlemas, 

,  ^iv  ^  '^"'^  'i^  '^  days  before  the 

'i'-^^   "^^^-5^^^-?^  niing  on.  the 

^,  ^^    ^  *  J,  where  the 

^'>^  *  ..  warning,  accord- 

^mly  ^proceed  on  the 

^  where  he  is  resident  on 

^y  differ^ice  is,  that  the  action 

^  must  have  the  indiLcias  requir^td  by 

.cte  the  defender  is  abroad  ;^  yet  practice 

.  introduced  a  warning  of  sUty  days,  proceeding 


>.         '* 


*  The  Duchess  of  Bucdeog^  v.  Davidson,  8th  February  1713. 
Bmoe.    Mor.  p,  13836. 

*•  Fowlis,  8th  July  1626.  Durie.  Mor.  p.  13855.  Inglis  v, 
^enants^  l6th  December  1628.    Durie.    Mor.  p.  13856. 

*  M'Naiighton  v.  Wilson,  I4th  February  1765.  Fac.  ColL 
Mor.  p.  13857.  See  also  Gordon  v.  Burnet,  85th  February  1783. 
Fac.  Coll.  Mor.  p.  13859,  in  which  the  same  principle  was  appli- 
ed to  a  removing  from  a  fishingi  where  the  term  of  removal  was- 
Andersmas  (30th  November),  the  usual  term  of  entry  to  fish-* 
ings. 

**  Falldounsidev.Bennerside,  11th  January  1622.  Durie.  Mof. 
p.  13860.  See  also,  Lee  v.  Porteous,  17th  July  1630.  Mor.  p. 
58182.  M'Brair  v.  Crichton,  20th  February  1666.  SUir.  Mor.  pb 
13S6L 
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the  church-yaid  door,  where  the  chtirch  was  mxi* 
rounded  hy  a  wall^  has  been  held  tolMs  a  fuQ  com* 
pUanoe  with  the  directioiis  of  the  act/ 

Days  of  Warningi, 

4 

The  act  directs  the  warning  to  be  given  forty 
days  before  Whitsunday;^  and  according  to  Craig 
there  must  be  forty  free  days,  exclusive  of  the  term 
day,  and  the  day  on  which  the  warning  is  given/ 
Mn  Erskine  follows  this  authority;  and  yet, 
where  an  objection  was  stated  to  a  warning,  that 


*  Camphell  v,  Ji^^ton,  tst  March  1793.  Fac.  CoIL  Mor.  p. 
13Si9.  IVhere  a  fiinn  ialet  to  joint  tenants^  who  ate  to  poaaeaB  diatiiict 
l^ortioiM  of  itj  although  one  of  them  hare  poaaesBed  the  whole,  the 
peoept  must  warn  hoth  of  them  ;  for  in  erery  act  intended  to  brii^ 
•  lease  to  a  (jLose,  it  ia  proper  to  call  all  the  partiea  who  are  named 
ias  tenants  in  the  deed.  MDonald  v.  McDonald,  33d  May  1807. 
iM  reported. 

It  ia  neoeaiary  to  wsm  the  in&tit  hfiir  of  a  deceased  tenant.  It 
is  not  sufficient  to  warn  the  person  who  is  in  possession  for  thepa* 
pil's  hehoof.  Grant  und  Tutors  v.  Grant/  18th  Decemher  1753* 
Fae.  CoIL  Mor.  p.  13841. 

A  precept  of  wanutig,  executed  hlankin  the  tenant's  name,  was> 
Ibnnd  to  he  null.  Gordon  v.  the  Duke  of  Gordoi^  3d  Norember 
1737.   Elchies  voce  Remotnng^  No.  3. 

See  aa  %^  the  waminip  of  assignees  and  sub-tenontSi  infra. 

*  The  act  1690^  c.  39,  '^  on  account  of  the  inconvenience  arisii^ 
'^  firpm  the  uncertainty  of  the  term  of  Whitsunday/'  statutes  and 
ordainSy  ^*  that  the  Summer  and  Winter  terma  shall,  in  all  time 
''  coming,  be  the  1 5th  day  of  May,  and  Martinmas;  and  that  the 
''legid  term  of  removing  both  in'  burgh  and  landward,  ahall  be 
**  the  said  15th  day  of  May,  upon  warning  fin-ty  daya  preceding 
*'  the  same." 

*"  Quadraginta  111  dies  integri  esse  debent,  in  quibus  nee  dies  de« 
taundationis,  nee  is  iu  quern  denundatus  est,  munerabuAtur*  Craig, 
lab.  ii.  Deig.  9.  §  3. 
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it  Vkd  been  given  only  on  the  5th  of  April,  whioh 
did  not  leave  forty  free  days  before  Whitsunday, 
as  required  by  the  act. — The  answer  was,  that, 
counting  the  day  of  execution,  there  were  forty  free 
days ;  an^  the  Court  tepelied  thg  defence/  Prac- 
tice has  explained  (he  act,  so  that  the  intimation 
must  be  made  forty  days  before  the  Whitsunday  of 
the  year  in  whidi  the  lease  is  to  expire;^  and, 
therefore,  where  the  term  of  removal  is  Candlemas, 
the  warning  must  be  given  forty  days  before  the 
Whitsunday  preceding.^  The  warning  on  the 
iieritor^s  .precept  is  not  to  be  confounded  with  the 
execution  of  a  summons ;  and  therefore^  where  the 
tenant  is  out  of  the  kingdom,  the  warning,  accord- 
ing to  principle,  may  certainly  proceed  on  the 
same  number  of  days  as  where  he  is  resident  on 
the  lands ;  the  only  differ^ice  is,  that  the  action 
of  removing  must  have  the  inducim  reqiiir^  by 
law,  where  the  defender  is  abroad  ;^  yet  practice 
has  introduced  a  warning  of  sixty  days,  proceeding 


■««i 


«  The  Duciiess  of  Buccleugh  v.  Davidaon,  8th  February  1713. 
Bnice.    Mor.  p.  13836. 

.  **  Fowlis^  8th  July  16S6.  Durie.    Mor.  p.  13855.    Inglis  v. 
^enants^  l6th  December  1628.    Durie.    JVior.  p.  13856. 

"  M'NaUghton  ».  V^ilson,  Uth  February  1765.  Fac.  Coll. 
Mor.  p.  13857.  See  also  Gordon  v.  Burnet^  85th  February  1783. 
Fac.  Coll.  Mor.  p.  13859^  in  which  the  same  principle  was  appli- 
ed to  a  removing  from  a  fishingi  where  the  term  of  removal  was 
Andersmaa  (30th  November)^  the  usual  term  of  entry  to  flsh-« 
mgs. 

*  Falldounsidev.Bennexsidey  11th  January  16SS.  Durie.  Mor. 
p.  13860.  See  also,  Lee  v.  Forteous,  17th  July  1630.  Mor.  p. 
^18«.  M'Brair  v.  Crichton,  20th  February  1666.  Suir.  Mor.  p- 
1386L 
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on  ar  supflemeat^  of  idbtdi  thereis  wxtsuaxqit  m 
die  Appendisc. 


Tins  terms  of  reanoTal  ought  to  bepecisely  eK^ 
pressed  in  the  precept,  as  iivellas  in  tlie  aetioB  of 
vemoving ;  how  &r  an  error  in  thai  pattieakr 
might  defeat '  the  action,  would  pobaldy  depend 
on  drcumstanees..  It  has  heen  held' to  be  sk  fa/bat 
objection,  that  ihe  precept  warned  tibe  tensmt  to^ 
ramcrve  at  Whitsunday  instead  of  Martinmas,, 
where  Martiamao  w^s  the  term 'of  removal  in  tbe^ 
tack.^  But  where  the  tenant  was*  watoed  to  re-- 
moTe  4it  the  sepavaiion  (^the  crap  in  piaoe  of  at 
Martinmas,  w9iieh  was  the  term  of  removal  in  the 
tack,  the  Court  held  liie  wsming  to  be-  sufficient* 
fypveeise:!^  The  conclusioii  seems  to  be,  that  wh^e 
t^re  is  ar  miotake  of  one  term  lor  another,  the 
warning  is  ineffectual;  but  where  the  error  is  tri- 
vial, as,  for  example,  where  the  separation  of  the 
!eropv&  substituted  for  a  term  at  which  the  8epa«- 
ration  has  usually  taken  place,  and  wh^e  the  t^o^ 
ant  can  suffer  no  injury,  either  the  error  will  be- 
disregai-ded,  or  the  pursuer  will  he  allowed  to 
amend  the  libeL 


•  Eaii  of  March  ©,  Dowie,  Cth  March  1754.  Fac.  Coll.  Mor. 
p.  13843.  Campbell  V.  Buehana^s^  llth  Feb.  1780;  FiolioDicL 
Vol  IV.  p.  223.    Mor.  p.  13843. 

^  Can^beU  v.  Jobufitott,'  1st  March  1793.  Fac  Coll.  Mor.  p. 
13849. 
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The  Mtkm  whidi  follows  on  the  waning  k  ge* 
iieraliy  brofHgbt  before  the  Judge  Ordinary ;  and 
'where  decree  of  removing  is  pronounced,  the  She* 
riff  may  proceed  to  cgect  the  tenant  without  the 
neeesrity  of  a&y  dbai^  npon  the  decree.*  There 
is  a  disttnctton,  however,  between  the  decrees  of 
inferior  Judges  and  the  decrees  of  the  Court  of 
Seasiim ;  for,  although  a  Sheriff  may  proceed  to 
qect  a£ter  decree,  without  a  chtvge,  and  even  be« 
fore  extract,  an  extxmct  and  a  charge  are  neeossary- 
npon  all  deorees  of  removing  pronounced  by  the 
Court  of 


FOBM   QW  BEMOVING  UNDEE  THE  ACT  OF 
SEDERUNT,  14TH  DECEMBElt  1756.* 

This  act  provides  for  the  case  of  a  tenant  who 
is  bound  to  remove  by  an  obligation  in  his  lease, 

•  Stainliin  V.  Burd,  30th  June  1675.    Stair.    Mor.  p.  10513> 

^  Pringle  V.  the  Btil  of  Hom^  l$ib  July  173a.  Blchies  voce 
XJecHon,  No.  I^  and  Bemmng,  No.  IV.  Notes^  p.  119.  KUk,  pj 
480.  Mor.  p.  13894.  In  this  case^  according  to  Kilkerran^  the 
landlord  had^  on  a  decree  of  removing  of  the  8herilf^  and  even 
hffyre  4ie  dearee  was  extmcted^  i^ieeied  the  tenant,  without  a 
previotts  charge.  JKilkerran  adda^  thait  /'  our  old  lawyers^  QaU 
^  four  and  Hope^  seem  to  agree^  that  hy  the  practice  in  their  time, 
**  a  duffge  upon  the  decree  of -removing  must  haye  precieded  the 
f'  precept  of  ^feetlon;  but,  as  Sir  Geovge  M'Ken^ie  obsarves,  a 
''  charge  is  now  necessary  only  upon  decrees  of  removing  pro- 
'^  nounced  by  ihe  Lords,  but  not  upon  decrees  of  removing  be- 
'^  fooce  In&rior  courts,  which  also  are  in  use  to  issue  their  precepts,. 
*'  without  putting  the  parties  to  extract.  How  this  change  in  the 
**  praetioe  of  removings,  upon  inferkxr  decreeiB,  came  about,  is  not 
^  knowii ;  but  tiiat  decrees  of  the  Lords  still  require  a  charge  ia 
**  pkdn,  for  the  Lords  never  execute  their  own  deoreea  as  Shenffii 
"do." 

;  See' Appendix  III.  where  l2ie  Aet  of  Sederunt  is  fUUy  quoted. 
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as  well  as  fcnr  the  case  where  there  is  no  such  obH« 
gation.  These  eases  shall  be  ccmsidered  m  th»r 
order. 

Where  the  tenant  is  bmmd  by  his  Utck  to  rt^ 
move. — In  this  case,  the  Act  of  Sederunt  proyides, 
that  it  shall  be  lawful  for  the  heritor  to  obtain  let« 
ters  of  homing  on  the  tack,  and  thereupon  to 
charge  the  tenant  with  homing,  ibrty  day&  pre- 
ceding the  term  of  Whitsun&y  in  the  year  in 
which  the  tack  is  to  expire,  os.  forty  days  preced- 
ing any  other  term  of  Whitsunday  thereafter; 
and,  upon  production  to  the  Judge  Ordinary,  of 
the  tack  and  charge  of  homing,  duly  executed, 
he  is  required  to  eject  the  tenant,  withiu  six  days 
after  the  term  of  removal  in  the  tack. 

Where  a  tenant  has  become  bound  by  his  lease 
to  remote  at  a  certain  term,  this  regulation  cer- 
tainly is  of  service,  in  so  far  as  it  furnishes  an 
easy  method  of  removing  the  tenant ;  but  it  may 
be  proper  also  to  consider  what  the  rule  would  be^. 
independently  of  the  Act  of  Sederant 

Craig  is  of  (pinion,  that,  in  such  a  case,  there 
is  no .  occasion  to  resort  to  a  warning  under  the 
act  1555 ;  but  that  the  tenant,  having  bound  him- 
self to  remove,  may  be  compelled  to  remove,  as  he 
may  be  compelled  to  perform  any  other  legal  obli- 
gation which  be  may  have  imdertaken  :^  and  ac- 
cording to  Stair,  "  Summary  removing  is  compe- 


*  Craig.  L.  II.  Deig.  S,  §  It.  In<ddere  eUam  solentcpsusj  ubi 
denunciatio  ttecessaria  non  est  in  his  migratiQnilnis;  yeluti,  si  pao* 
tum  intercesserity  vel  stipuktio  de  migraiido  ad  certum  tanpus  vel 
si'  certus  dies  prsstitutus  sit  in  locatione^  qtw  colonus  vacuam  pan 
soiioiiena  domine  siio  debet  rcst&toc^:  nam  .ea;  otstt  domiiiii8»  «ok. 
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^  tent,  ex  pactOi  even  against  tenants,  if,  by  their 
'^'  itack,  they  be  obliged  ta  remove  at  the  ish 


€€ 
€€ 


^*  thereof,  without  warning.    But  if  they  be  not 
xemoyjed  precisely  ^i  th^t  time,  by  an  antece- 
.dent  charge*  of  homings  they  are  understood  to 
^  be. continued  by  tacit  relocation,  and  therefore 
•*  must  be  warned,    ere  they  can  be  removed.'* 
The  doctrine  <^  Craig  and  Stair  agrees  with  the 
older  practice;  and  from  several  of  the  earliest  de- 
cisions of  the  Court,  it  appears;,  that  where  there 
was  a  specific  obligation  in  the  tack  to  remove 
-without  warning,  the  landlord  might  eject  the  ten- 
ant on  the  term  ,day,  without  any  p];6vious  notice, 
and  even  hreui  manu^    But  the  decisions  imme- 
diately before  the  date  of  the  Act  of  Sederunt 
point  at  a  different  rule;  and  both  at  th^^t ;tijne>  and 
since,  in  cases  where  the  Act  of  Sederunt  i$  ?fiot 
followed,  the  understanding  seems  to  be>  that 
some  sort  of  intimation  to  the  tenant  is  n^ecessary. 
Forty  days  is  the  time«  which,  on  more  occasions 
th9n  one,  the  Court  thought  might  be  held  as  a 
reasonable  notice.     Besides,  it  has  been  long  per- 
fectly understood,  that  the  landlord  has  not  the 
power  of  brevi  marm  ejectqient,  )mt  that,  whatever 
be  the  terms  of  the  obligation,  the  landlor4  must 
apply  for  the  interposition  of  a  judge.^ 


denundatione,  sed  judicio  legUimo,  cogere  d«bet  colonum^  ut  mi« 
giet  ex  coQventione. 

*  Stair.  Inst.  B.  IV.  tit.  xxvii.  §  14. 

y  Frecland  v.  Monteitb,  November  1586.  Colvil.  Mor.  p. 
13877.  Dewar  v.  the  Countess  of  Murray,  ISth  December  1661. 
3tair  and  Gilmour.    Mor.  p.  1816  and  13879. 

*"  Dickson  t;.  Tweqdie  and  others,  18th  February  1736.  Clk, 
Hume.    Mor.  p.  1388j6.    In  this  case,  the  tenants  had  become 
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It  is  not  certain,  however,  that  al  the  dftte  of 
passing  the  Act  of  Sedentnti  an  obligation  in  tiie 


bmind  '*  to  remofVe  at  the  expiration  of  the  tack  (Wiutraiiday 
i7S6),  without  ally  warning  or  legal  iotimatioh  made  lo  Ihem,  9f 
proceasof  hw  against  them ;"  and,  on  this  taek^  a  homing  Waf 
raised  and  executed  against  the  tenant  on  the  term  daj^  that  is,  on 
the  15th  May  1735.    The  objections  pleaded  fbr  the  tenant  were, 
1.  Thiit  there  was  no  warning,  tSion^  the  act  15S5  was  general, 
and  meatt  to  gnaid  every  tenant  from  oppsession:  S;  That  tho 
charge  to  remove  against  the  term  of  Whitsunday  next,  given  on 
the  1  JithMay,  must  mesm  the  term  of  Whitsunday  1736.  The  an- 
swers fbr  the  hmdlord  were,  Ist,  That,  where  the  tenant  it  hoond  ttf 
remove  without  warning  or*  intimation,  it  ia  irapoasihle  that  the  ne- 
glecting to  use  the  warning  can  imply  a  renewal  of  the  lease: 
8.  The  letters  of  horning  reftr  to  the  tack,  which  binds  the  tenant 
10  imnoive  «t  WfaiiaundBy  t78Sy  and  the  will  of  the  lettets  com<« 
jnands  the  tenant  to  x^move,  in  terms  of  the  lease ;  and,  therefore^ 
the  charge  given  on  it  can  mean  nothing  else  than  a  diarge  to  re- 
move at  Whitsunday  1735.    "  Hie  Lords  found  the  letton  order* 
"^  ly  prooeeded,  superseding  execution  tiH  Whitranday  next,  and 
''  without  violent  profits;"  that  is,  the  Court  superseded  the  re- 
moval till  Whitsunday  1736. — This  is  certainly  a  very  anomalous 
decision ;  and  although  Mr.  firskine  considers  it  as  an  authority 
in  ffupport  of  the  opinions  of  Craig  and  Stair ;  yet  it  seems  hardly 
reducibk  \o  any  principle  whatever.    It  was  at  that  time  a  settled 
point,  that  the  tenant  must  either  be  removed  at  the  term  specified 
in  his  obligation,  or,  if  he  was  not  then  removed,  a  warning  in  the 
common  form  was  te  only  means  of  renovikig  him ;  oonaeqaently, 
this  tenant  ought  to  have  been  removed  at  Whitsunday  1735,  or 
he  ought  not  to  have  been  Removed  at    all  under  this  charge, 
leaving  the  landlord  to  take  the  means  of  removing  him  by  warn* 
ing,  which  law  and  custom  prescribed,     in  the  case  of  Bartlet 
V.  Stewart,  @d  December  1742;  Clk.  Hume  and  Kilk.  p.  481;  Mor. 
p.  13882 ;  the  tenant  had  become^  bound  to  remove  at  Whit- 
sunday 1740,  and  the  landlord  had  aet  the  farm  to  a  new  tenant, 
whose  possession  was  to  commence  at  Whitsunday  1740;  and  tfas 
Court  had  to  consider  the  efi^ct  of  a  clause  of  this  kind,  where  no 
steps  whatever  had  been  taken  to  intimate  to  the  tenant  that  he 
must  implement  his  obligation  at  the  stipulated  time.    Lord  Kil- 
kerran  says,  that  it  was  "  aigued  amongst  the  Lords  what  should 
*'  be  the  effect  of  such  a  elause ;  and  it  was  agreed,  liiat  though  a 
''  formal  warning  was  not  requisite,  yet  still  some  AOtioe  or  intima^ 
'^  tion  to  the  tenant  was  necessary,  in  time  for  the  tenant's  provid- 
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Hene  to  rexBore  iFnthomt  wanriiig  wcmld  not  hsvfe  m* 
tiboriied  &  clmige  of  horning  on  the  lease;  und; 
Juul  it  been  gWen  fiis  days  before  the  teriln,  die 
'diligence  might  hove  been  followed  out,  and  the 
landHord  might  either  have  imprisoned  the  tenant 
&T  not  implementing  the  ^ehaige,  or  hare  bvongbt 
^aa  sctMii  of  remoringyin  mhiak  the  tenant  would 
i3ban^  been  deoe^ed  to  remove. 

3tt  was  to  obviate  these  and  other  doubts  and 
laconveniendes  that  the  Aet  of  Sederont  was  pass* 
ed.  The  act  provides,  1.  That  a  lease  contain-* 
ing  Mxx  obligation  on  the  tenant  to  riKnove  may.  be 
^bewarrant  of  a  charge  to  remove,  to  be  given  forty 
•days  preceding  itie  term  of  Whitsunday,  in  the 
year  in  which  the  lease  is  to  expire;  and  this 
charge  being  neglected  by  the  tenant,  the  Judge 
Ordinary  is  directed  to  interpose  his  authority, 
4aid  six  days  after  the  term  to  eject  the  tenant 
S.  Where  the  tenant  has  not  been  removed  at 


*^  ing  himself,  which,  in  common  -caseSj  probahly  mi^t  be  thought 
*^  tp  he  fbrty  days  before  the  term,  though  that  was  not  spoke  to.  It 
*^  seemed  also  to  be  thought^  that  if  once  the  precise  term  passed, 
^^  at  which,  by  the  tack,  the  removal  is  agreed  to  be  without  wam- 
^*  ing,  without  the  granter  .taking  the  benefit  thereof,  the  clause 
^'  would  have  no  more  effect;  Qa  that  the  obligation  would  not  con- 
**  tinue  with  respect  to  every  subsequent  term.  But  this  received 
'^  no  judgment: — ^it  was  only  in  general  feund,  that  in  regard  no  in- 
^'  timation  was  made  to  Provost  Stewart  to  remove  at  Whitsunday 
**  1740,  he  was  m  bona  fide  to  intromit  widi  the  rent  of  crop  1 740.** 
See  also  the  opinion  of  the  Court  as  expressed  in  the  case  of  the 
Earl  of  Eglinton  v.  Fulton,  24th  January  1771.  Fac.  Coll.  Mor. 
p.  13886.  "  It  was  observed,  by  very  high  authority  from  the 
^*  Bench,  that  Lord  Stair's  notification  of  fbity  days  being  necessary^ 
**  even  where  a  tenant  was  bound  to  remove  without  warning,  was 
^  lights  and  in  the  abstract  case  should  be  Ibllowcd." 
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the  term  of  removal  mentioned  in  the  leaae,  but 
is  possessing  by  tacit  relocation^  the  Act  of  S& 
derunt  declares  that  a  charge  may  he  given  to 
the  tenant  forty  days  before  any  future  term  of 
Whitsunday,  provided  he  is  charged  to  remove 
at  the  terms  fixed  in  the  lease.  This  provision  of 
the  act  is  attended  with  considerable  advantages 
to  the  landlord ;  for,  according  to^e  former  pra<w 
ticCf  where  there  was  an  obligation  to  remove 
without  warning,  unless  it  was  enforced  at  the 
precise  term  stipulated  in  the  lease,  it  was  necesi> 
sary  for  the  landlord  to  resort  to  the  form  of  wsurn- 
ing  prescribed  by  the  act  1555/ 


■  Mr.  Erskine,  B'.  IL  tit.  vi.  §  50,  after  menticming  the  provi* 
sions  of  the  Act  of  Seiderunt,  flap^  that  ^^  if  the  landlord  shall  sufibr 
'^  a  tena^t^  who  is  hound  hy  a  clause  of  this  kind,  to  possess  long^ 
*'  than'  the  term  expressed  in  his  tack,  the  paction  to  remoye  with- 
f^  out  warning  is  no  longer  of  fbroe,  and  consequentlj  the  tenant 
"  possesses  firpm  .that  time  hy  tacit  relocation."    But  this  means 
nothing  more,  than  that  the  clause  of  itself,  without  a  charge,  will 
npt  put  an  end  to  the  lease;  on  the  contrary^  that  tadt  relocation, 
notwithstapding  the  clause,  wiU  take  plap^.    It  does  not  mean,  thai 
at  no  future  period  can  the  clause  he  mad^  the  ground,  under  the 
act,  of  remoyi^g  the  tepapt.    Mr.  ISrskine  had  po  such  question  in 
view ;  and  the  Apt  pf  Sederunt  expressly  says,  that  the  charge  may 
he  given  "  forty  days  preceding  the  Whitsunday  in  i^e  year  in  whidi 
"  the  tack  is  to  determine,  or  forty  days  preceding  any  other  term  of 
*'  Whitsunday  thereafter :"  and  although  the  inferior  Judge  is  em<« 
powered  to  gect  the  tenant  six  days  after  the  term  of  removal  ap^ 
pointed  hy  the  tack»  that  ipeans  a  term  pf  the  same  denomination 
with  the  term  expressol  in  the  tack ;  ^,  for  example,  if  the  tenant 
Is  boivid  to  remove  at  Martinmas  1 800,  he  may,  under  ihe  Act  of  Se« 
4^xunt,  he  warned  forty  ^ys  preceding  Whitsunday  1800,  to  remove 
fit  ^artinmas  1800;  hut  ^uld  this  have  heen  n^lected,  he  may  be 
warned  forty  days  before  Whitsunday  1801,  to  remove  not  at  the 
Whitsunday,  but  at  the  tepn  expressed  in- his  lease,  Uiat  is,  at  the 
term  of  Aja^tinmas,  and,  of  course,  of  Martinmas  180^. 


BBMOVE  PREVIOUS  TO  THE  A.  S.  45y 

The  Act  of  Sederunt  thus  furnishes  a  simple  and 
^easy  method  of  ejecting  the  tenant ;  and  though 
4lie  obligation  to  remove  be  not  enforced  at  the 
precise  term  of  removal,  the  lease  is  preserved 
while  the  tacit  relocation  remains.  But  it  may 
be  questioned  whether  this  act  has  taken  away 
the  power  which,  as  the  law  formerly  stood,  the 
landlord  possessed  of  enforcing  by  diligence  an 
obligation  to  remove  without  warning.  Mr.  £v- 
skine  is  of  opinion  that  this  power  is  taken  away: 
He  says,  '*  The  action  of  removing  was  competent 
f*  in  the  opinion  of  Craig,  9,  9,  lU  without  pre- 
vious warning,  where  the  tenant  became  ex- 
pressly obliged,  by  his  tack,  to  remove  and  de- 
liver the  void  possession  to  the  landlord,  against 
apredsedayor  term,  without  warning:  which 
''  opinion  is  supported  by  a  late  decision,  Dickson, 
January  1786,  fSupra^  p.  4f$S.J  But  the  dispen- 
sing with  a  solemnity,  established  on  considcT'- 
ations  of  public  policy,  and  for  protecting  poor 
tenants  against  the  oppression  or  severity  of 
**  their  landlords,  seems  to  elude  the  law,  and 
counteract  the  rule,  pactis  privatorum  publico  • 
juri  derogari  nequtt  And,  indeed,  the  late  Act 
**  of  Sederunt  1 756,  seems  to  have  considered  the 
**  matter  in  this  light ;  for,  though  that  act  dor 
*^  dares  it  lawful  for  the  landlord,  where  the  ten* 
ant  has  expressly  bound  himself  to  remove  withr 
out  warning,  to  charge  him  with  homing  oi^* 
his  obligation;  yet,  it  is  only  in  the  precise  case, 
that  he  actually  charges  the  tenant  forty  days  be^ 
'*  fore  the  Whitsunday,  and  produces  the  tack  and 
horning,  duly  executed  in  Court,. that  the  Judge 
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"<  Ordinary  is  authorised  to  geet  him  in  six  days 
^*  after  the  ish."*  But  the  soundness  of  this  opi- 
nion may  be  doubted.  The  act  1555  iras  not  en- 
4u;ted  for  the  case  where  the  tenant  became  bound 
to  remove  at  a  precise  day.  We  have  seen  that 
hy  the  law^  as  tt^tood  prior  to  the  Ai^  cf  Sederunt, 
the  tenant,  under  sttch  an  obligation,  could  have 
been  removed  without  the  ceremony  of  a  formal 
warning;  and  there  seems  to  be  no  good  reason  for 
extending  the  application  of  the  Act  of  Sederunt, 
to  a  case  to  which  it  was  not  meant  to  a|^ly,  and 
to  which,  perhapSi  it  was  impossible  for  at  to  have 
applied. 

The  act  holds  out  to  the  landlord  advantages 
on  bis  complying  with  certain  forms ;  but  should 
he  decline,  or  rather,  should  he  have  neglected  to 
comply  with  tiiem,  it  may  be  justly  doubted  whe- 
ther that  act  has  deprived  him  of  the  means  which 
the  law  ^as  it  stood  before  the  passing  of  the  Act 
of  Sederunt)  a£Fbrded  to  tb^  landlord;  and,  there- 
fore, where  the  tenant  is  bound  by  his  lease  to  re- 
ino%'e  at. certain  terms,  and  where  by  any  accident 
the  charge,  forty  days  before  the  Whitsunday,  has 
been  omitted,  it  might  be  fairly  argued,  that. a 
charge  to  remove,  in  terms  of  the  obligatjion  in  the 
lease,  followed  either  by  perscmal  diligence,  or  by 
an  action  of  removing  before  the  Judge  Ordinary, 
should  supply  the  omission,  and  effect  a  removal 
'  of  the  tenant.** 


•  Ersk.  Inst.  Book  II.  tit  vi.*  §  50. 

^  This  point  seems  to  have  been  argaed  in  the  ease  of  the  Earl 
of  Eglinton  v.  Fulton^  24th  January  1771.  Fac.  Coll.  Mor.  p. 
13886.  {Supra,  p.  4^5) ;  where  the  ppinion  of  the  Court  was  ra* 
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The  letters  of  horning  \irhich  are  raised  on  the 
lease,  mth  a  view  to  charge  the  tenant,  forty  days 
before  Whitsunday,  to  remove,  ought  to  proceed 
on  the  Act  of  Sederunt,  as  well  as  on  the  lease ; 
and  the  bill  for  these  ktters  must  pray  for  tht 
WMrant,  ^*  in  terms  of  the  Act  of  Sederunt,  made 
^*  by  their  Lordships  in  regard  to  removings."* 


2.  WJiere  the  Tenant  is  not  bound  by  his  lease 

to  remove. 

The  relief  afforded  by  the  Act  of  Sederunt  in 
this  case,  is  by  an  action  before  the  Judge  Ordi- 
nary,^ which  being  called  in  Court  forty  days  before 


Iher  in  fiivoar  of  a  notificatioii  forty  days  before  Whitsunday ;  but 
in  tlus  case  tacit  relocation^  as  to  a  portion  of  the  lands^  had  taken 
plaoe^  and  die  Court  pronounced  a  special  interlocutor^  which  seems 
lo  recognise  a  principle  different  from  that  stated  in  the  text 

*  The  fintns  necessary  under  the  Act  of  Sederunt  will  be  ibund  in 
Ap|>endix  IIL 

*»  This  action  can  be  brought  before  the  Judge  Ordinary  only^  and 
not  before  the  Court  of  Session ;  Cameron  «.  M*Donald^  SOth  June 
IS04.  Fac.  CoU.  Mor.  p.  13S75.  In  this  case  the  landlord  applied 
by  a  bill  to  the  Court,  fbr  authority  to  raise  a  summons  of  removing 
against  several  tenants,  on  dne  diet  of  six  days,  which  was  granted 
of  course.  The  tenant  objected  to  the  competency  of  the  action^ 
as  founded  on  the  Act  of  Sederunt,  which  authorised^  as  he  main- 
teined^  acdons  of  removing  before  the  Judge  Ordinary  of  the  bounds, 
and  not  befi>re  the  Sit{»eroe  Court  He  argued,  that  the  removing, 
fimnded  on  the  Act  Y>f  Sederunt  175S,  is  a  removing  brought  by  a 
landlord  against  a  tenant  previously  in  possession,  under  a  lease, 
that  altiiough  there  are  many  other  species  of  removings,  which  may 
be  the  subject  of  an  action  before  the  Court  of  Session,  this  re* 
moving  on  the  Act  of  Sederunt  must  be  brought  agreeably  to  the 
directions  of  the  act,  one  of  which  is,  that  the  action  shall  be 
called  before  the  Judge  Ordinary  forty  days  at  least  before  the  term 
of  Whitsunday.    It  does  not  authorise  this  form^  which  might 


/ 
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*«  Ordinary  is  authorised  to  ^/  A.  to  a  wstn- 
^'  after  the  ish."'  But  the  r/  ^555,  and  tho 
nion  may  be  doubted.  T  /  proceed  to  deter- 
jM^  for  the  case  wher^  /  -  same  manner  as  if 
io  remove  at  a  preciP  y^-r  .eded  by  a  warning  in 
liy  the  law,  as  it  sty '  lu  this  manner  ^11  the 
the  tenant,  un*'^ ^ ^ 

^^    ,  ,flJJord  to  argue,  that  he  was  not  prevented  from 

warning;    '    .;j,  before  the  Court  pf  Session  ;  hut  the  calling  of 

extendi*'    f^'Le  ^^^  Judge  Ordinary  is  made  the  indispensible 

.  y^f^'hich  the  solemnitief  of  the  act  1555  are  dispensed 

rJ^X>  i^  ^^  answered,  that  the  practice  of  bringing  actions  of 

to      ^^'^^  the  Act  of  Sederunt  before  the  Court  of  Session  has  be- 

J^'^frsal.     In  making  the  Act  of  Sederunt,  all  that  the  Court 

^^0,  was,  to  delegate  to  the  inferior  Judge  that  jurisdiction 

^  iras  previously  in  t{ie  C.Qurt;  and  its  the  jurisdi^on  pre« 

.^y  in  the  Supreme  Court  is  not  expressly  excluded,  its  juris- 

!^on  must  be  cumulative  with  that  of  die  Judge  Ordinary.    The 

^inons  on  the  precept  of  warnings  under  the  statute  1555^  might 

Kfife  be^n  brought  either  before  the  Supreme  Courtor  the  Judge  Ordi<f 

Ijary ;  and  when  the  Act  of  Sederunt  introduced,  in  the  place  of  these 

^rms,  a  summons  of  removing,  it  followed  of  coime^  tl^t  thesum* 

mons,  as  formerly,  might  have  been  a  summons  before  the  Supreme 

Court  or  the>  Judge  Ordinary,  in  the  option  of  the  landlord.     The 

Court  considered,  that  aj9  tb^  summons  of  removing  was  founded 

on  die  Act  of  Sederunt,  the  direcdon  given  therein  must  be  foU 

lowed  out ;  ai^d  as  it  does  not  authorise  this  piDcess  to  be  brought 

in  the  Supreme  Court,  nor  upon  ope  diet  of  six  days,  there  were 

sufficient  reasons  of  expediency  for  limiting  ip  to  the  juribdictloo 

pf  the  Judge  Ordinary, 

*  When  the  tenant's  form  is  in  one  jcounty,  and  his  dwellings 
house  in  another,  the  process  must  be  raised  in  the  county  where 
the  lands  lie,  becau^  the  action  is  a  real  one,  to  be  followed  by  ejec* 
^ion,  which  the  Sheriff  of  die  county  alone  can  execute.  Bendes,  al- 
though the  tenant  does  not  reside  in  the  county  personally,  be  does 
^  in  law  by  means  of  his  servants.  This  point  is  understood  to 
have  been  decided  in  the  case  of  Shaw  Stewart  v.  Kerr,  7^ 
March  1 806 ;  -Noi  reported.  It  has  been  thought  by  some  high 
authorities  in  our  law,  that  in  the  case  also,  where  the  tenant  i$ 
putof  Scotland^  the  Sheriff-court  is  the  proper  one^  the  defender  b&» 
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ties  and  peculiarities  of  the  old  form  of  warti- 
me got  over,  and  the  .business  reduced  to  a 
Hction,  which  requires  only  to  be  executed 
^  in  Court  forty  days  before  the  term  of 
.h  order  to  authorise  the  Judge  Ordi* 
decide  in  the  removing.*     And  although 
.o  privilege  was  intended  for  those  cases  whjere 
there  is  no  obligation  to  remove  without  warning; 
yet,  SO  simple  and  efficacious  has  it  been  found,  thai 
even  where  there  is  an  express  obligation  on  the 
tenant  to  remove  without  warning,  this  form  of 
bringing  the  action  before  the  Judge  Ordinary 
has  been  resorted  to,  and  is  now  the  most  ordinary 
form  of  accomplishing  the  removing. 

In  the  usual  form  of  the  summons,^  the  Act  of 
Sederunt  is  founded  on;  but  it  has  been  questioir-^ 
ed,  whether  an  action  of  removing,  executed  against 
the  tenant,  and  called  in  Court  forty  days  before 


ing  cited  by  letters  ofsiipiilement  6*0111  ttMCourt  of  Session.    This 
point,  however,  has  not  .been  decided. 

'  The  summons  ought  Co  call  forty  days  before  Whitsunday,  ac^ 
cording  to  the  ordinary  ruks  of  calUng  actions  in  the  Inferior 
Court  The  strict  rule,  however,  was  departed  fh)m  in  a  late  case^ 
in  which  the  Court  held,  tliat  a  summary  application  to  the  Sherifi^ 
served  upon  the  tenant^  forty-five  days  before  Whitsunday,  with  an. 
order  to  answer  in  two  days,  was  equivalent  to  a  regular  citation,  in 
terms  of  the  Act  of  Sederunt^  The  tenant  pleaded,  that  an  action  with 
certain  inducue  was  requisite,  but  that  a  summary  application  might 
have  any  inducws,  and  did  not  require  to  be  called.  This,  however, 
the  Court  thought  not  to  be  inconsistent  with  the  provisions  of  the 
Act  of  Sederunt,  or  disoonform  to  the  practice  in  the  particular 
county,  and  acoordJBgly  tl^y  r^sed  a  petition  for  the  tenant  with- 
out answers.  Hoy^  petitioner,  2d  June  1610.  Fac  ColL  But  it 
is  proper  to  mention,  that  doubts  have  been  expressed  of  the  sound- 
ness of  this  decisiouj^  by  an  authority  entitted  to  great  respect. 

I*  See  AppencV-"^  HI. 
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Wbitsnndfty.  would  not  be  etfectual,  althott^ 
the  Act  of  Sederunt  wm  not  libelled  on. — Thia  ia 
s  que8ti«n  wMch  may  occur  in  tbe  cue  of  an  ae- 
adental  omifuon,  but  no  man  of  bnsineea  will  in* 
tentionally  emit  founding  upon  the  act  It  would 
rather  leem  that  the  Court  would  not  nutun  the 
action,  nnlesa  the  act  were  libelled  on.  w  a  mi- 
nute lodged  in  the  procen  more  than  forty  dayi 
before  Whitsunday,  doming  the  bmefit  of  the 
Act  of  Sederunt' 


■  CnrothCTi  v.  the  VuKoant  of  StonooBt  and  hia  Ctmau^aan, 

4th  Jnlj  1764.    F«&  CoU.    Mm.  f.  1386B.    In  this  cue,  a  pnx 

eem  of  remorii^  wu  called  befbre  the  Sheriff,  on  the  39th  March 

ITOS,  on  a  wandng  tmdei  the  act  1AJ5,  cjui^ng  the  tenant  to 

nmrre  from  the  anble  land*  at  FamflnBi  1763,  and  from  the 

hou^  and  g^aaa  at  Whitnnday  ITSS.    On  the  14th  April,  tha 

landlord  reitricted  the  conclunon  to  tlie  terau  of  Candlemaa  and 

"Whitaonda;  ITM,  and  crared  that  decree  ni^t  take  efitct  at 

dieae  temu,  in  reject  of  the  Act  of  Sederunt,  which  tfoden  ■ 

libelled  aummoTu  called  m  Court  fort;  daji  be&re  Whitnmday 

equal  to  a  wamhiKiii  knaaof  the  Act  of  PuliamenL    Tbiaaction 

hid  been  hnpoght  originally  on  a  warat^  to  resMre  at  Caudlonai 

■nd  Whittmida;  1T«3,  and  that  not  hating  been  departed  ftmti,  it 

would  h«T<  been  neoeNary,  in  order  to  have  ^ven  the  aame  el&et 

to  die  Mtiott,  aa  if  the  Act  of  Sederant  had  been  originally  libeBol 

ou,  to  have  intimated  to  the  tenant  the  propoMd  diange  by  a  min- 

tita  pat  into  procem  Arty  daya  belbre  WfaUmtday  I7SS,  Candfe. 

maa  and  Whitnmday  I  T«4bdng  the  terma  of  remond:    Butttua 

not  having  been  done,  toharefuatained  aremoringin  thia  proeeaa, 

ironld  have  been  not  only  to  hare  admitted  <^  •  party**  Amapog 

hia  action  ftom  a  removiiig  undo:  the  atatate,  to  a  removing  under 

die  Act  of  Sedmmt,  but  it  would  have  been  alao  to  have  diipensed 

li  the  teqnialte*  of  the  action  under  the  Act  of  Sederunt.    Tie 

itt  accordingly  "ronitted  to  the  Lord  Or£nary,  to  remit  dte 

use  to  the  Sheriff,  with  thii  inalniction.  That  he  anmlzie  die 

eftnderi,  in  respert  there  was  no  proper  action  brought  upon 

tw  Act  of  Sederunt  Ibrty  days  Receding  Whitaunday  1703,  fir 

nneviDg  them  at  CandlemaE  and  Whitnmday  1 764." 
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In  wder,  thereforey  to  obtain  the  benefit  of  the 
Act  of  Sederunt,  it  must  be  libelled  on  r  or  where 
it  has  not»  it  would  «eeni  that  the  pursuer  will  be 
allowed,  during  the  dependence,  to  intknate  to* 
the  defender,,  that  he  is  to  take  the  benefit  of  the 
Am  of  Sederunt,  and  crare  d^ree  of  removing  in 
terms  of  it,  provided  such  intimation  be  regular* 
}y  made  forty  days  before  the  Whitsunday  preced*^ 
iag  the  term  of  removal. 

These  observations,  with  the  .^sistance  of  the 
ibrms  in  the  Appendix,  wi8  have  sufiieiently  ex- 
plained Uic  manner  in  which  a  removing  is  car- 
ried through;  and  I  shaH  now  proceed  to  consider 
llie  nature  of  the  defences  competent  to  the  de-^ 
fender  against  this  action. 


DSEENCJSS  AGAINST  THB  ACTION  OF  REKOVINa. 

Before  the  tenant  is  allowed  to  state  his  de^ 
fences  against  this  action  of  removingr  he  must 
find  cautiw  for  the  violent  profits.^  The  act 
1555  provides,  that  if  the  tenant  iqipears  in  the 
action  of  removing,  and  instantly  shows  sufficient 
title  to  possess  the  lands,  the  Judge  shall  proceed 
and  do  justice,  as  accords  of  law :  But  should  the 
^fender  appear  and  produce  nothing,  **  But 
*'  makes  allegeance,  and  offers  him  to  improve  the 
**  indorsation^  in  that  case,  he  saU  not  be  heard 
^  in  judgment,  but  gif  he  find  sufficient  cautioa 


r  See  Appendix^  IIL 


4^4       DEFENCES  AGAINST  THE  REMOVING* 

« 

to  the  wamer,  then  instantly  that  gif  his  *  alle^ 
geance  heing  funden  relevant,  be  not  sufficient- 
ly verified  and  proved  be  him,  that  the  profits, 
**  damage,  and  interest,  qiiilk  the  said  v^arner,  or 
any  others  havand  interest,  has  sustained,  or 
sail  happen  to  sustain,  be  the  delay  of  the  fere- 
said  allegeance,  be  refundit  to  him."  The  Act 
flf  Sederunt  also,  after  having  prescribed  the  man- 
ner of  bringing  the  action  into  Court,  declares; 
that  *^  the  Judg^  shall  thereupon  proceed  to  de- 
'*  termine  in  the  removing  in  the  terms  of  that 
^'  act,  and  in  the  same  manner  as  if  a  framing 
'^  had  been  executed  in  terms  of  the  foresaid  Act 
'*  of  Parliament"  So  that,  whether  the  one  form 
of  the  action  or  the  other  is  adopted,  the  proce>- 
dure  in  both,  after  they  are  brought  into  Courts 
is  precisely  similar;  and,  of  course,  the  finding  cau- 
tion for  the  violent  profits,  as  they  are  called,  is 
requisite  in  either  case. 

The  terms  of  this  cautionary  cfbligation  are, 
that  the  cautioners  shall  pajr  the  landlord  '*  what- 
**  ever  sums  of  motaey  shall  be  decerned  to  be 
•*  paid  by  the  tenant  in  name  of  violent  profits  ;'* 
an  obligation  which  has  beeti  held  to  include  not 
only  the  highest  profits  which  could  arise  otit  of 
the  subjects  of  the  lease,  but  even  to  infer  an  ob- 
ligation on  the  cautioners  to  tepair  damage  dion6 
to  the  subjects.* 


•  Morton  &  Co.  v.  Colquhoun,  2l8t  November  1783.  Fac.  ColL 
Mor.  p.  13^93. — '^  Colquhoun  and  M'Farlane  havii^  been  caution-^ 
''  ers  to  Martin  &  Co.  for  the  violent  profits  fox  which  a  tacksman 
pight  be  found*  liable  in  consequence  of  his  refVisal  to  ^remove. 


if 
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JOefences  arising  from  the  state  of  the 

Pursuer. 

1.  What  has  been  said  in  regard  to  the  title 
to  give  a  precept  of  warning,^  under  the  act  1555, 
is  also  applicable  to  an  action  of  removing  before 
the  Sheriff,  on  the  Act  of  Sederunt.  But  there 
are  two  exceptions  which  it  may  be  proper  to  con<« 
aider :  These  are»  the  cases  of  a  purchaser  with  a 
disposition,  and  of  a  tenant  with  a  lease  for  19  oc 
any  lesser  number  of  years.. 

It  i^  obvious,  that  as  matters  formerly  stood, 
when  a  precept  of  warning  was  necessary,  the  pur- 
8uer  (^a  removing,  upon  either  of  these  titles,  would 
have  been  exposed  to  objections  which,  under  the 
Act  of  Sederunt,  do  not  seem  to  apply.  Mr.  Erskine 
says,  *'  The  common  opinion  that  sasine  is  a  neces- 
sary title  in  all  removings,  where  the  tacks  have 
not  flowed  from  the  pursuer,  is  not  clear  of  diffi*^ 
<<  culties.  It  is  doubtless  true,  that  those  who  have 
'*  barely  perspnal  fights  to  land,  cannot,  by  tljie 
'^  genius  of  the  Scottish  law,  hpld  courts,  not  eveu 
^*  for  the  payment  of  rents;  because  the  holding 


rr 


were  sued  for  the  reparation  of  the  damage  done  to  certain. sub« 
jects  of  the  tack.  In  oppositioh  to  which  claim,  they  contended^ 
**  that  though,  by  the  above-mentioned  terms  of  their  obligatioB, 
"  they  were  indeed  bound  to  the  extent  of  the  highest  profits 
*'  which  could  arise  out  of  the'  subjects  set,  yet  their  obligation  did 
**  not  include  the  repairing  of  such  dam8ge."-*This  defenee  was 
repelled. 

'  Supra,  p.  4ii. 

3  H 
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• 

^'  of  courts  is  an  act  of  jiirisdictioB,  whicSi,  bein^ 
^  incident  to  a  feudal  tenure^  cannot  be  exercised 
*'  without  safiine.  !Bttt  though,  for  that  reason^  a 
*^  proprietor  not  infeft  oaniiot  insist  in  a  removing 
^'  before  his  own  court,  he  seems  entitled  by  com- 
^  mon  law,  in  consequence  of  his  ptoperty,  to 
^  bring  a  i*emoving  against  tenants  before  the 
^  Sheriff,  whether  their  leases  have  flowed  £rom 
*  himself,  or  from  others,  in  eveiy  ciise  where 
^  they  cannot  show  a  better  right  than  his ;  for  ss 
^  a  disposition  to  lands  carries  an  express  right 
^  to  mails  and  duties,  or  to  the  rents,  the  right 
^'  of  removing  tenants  appears  to  be  a  necessary 

servation  seems  well  deserving  of  attention;  $ 
purchaser,  with  his  disposition,  has  a  right  to  the 
lands,  to  the  rents,  and  to  the  leases.  They  are 
expressly  assigned  to  him ;  they  are  mete  person^ 
al  rights ;  the  tenant  depending  on  the  leaae  ai 
his  sole  title  of  possession,  can,  on  Its  expiration^ 
found  on  no  right  in  his  person  which  can  stand 
in  competition  with  the  conveyance  in  favour  of 
the  purchaser;  and  it  is  not  easy  to  explam  why 
the  Judge  Ordinary  should  not  be  authorised,  in 
these  circumstances,  to  declare  that  preference^ 
and  to  give  effect  to  the  purchaser's  title  by  put^ 
ting  him  into  possession.  The  title  even  of  a  new 
tenant^  in  competition  with  an  old  one^  whose 
lease  is  expired,  is  in  the  same  situation ;  and  the 
question   of  preference  might  certainly,  without 

•  JSrsk.  Inst  B.  II.  tit.  vi.  §  55^ 
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taiy  bad  consequences^  be  judged  of  by  the  Judge 
Ordinary* 

It  is  no  doubt  true^  tbat  but  a  short  time  be* 
fore  the  date  of  the  Act  of  Sederunt^  the  Court 
refused  to  sustain  a  removing  at  the  instance  of  a 
purchaser  holding  a  minute  of  sale,  eten  although 
the  seller  appeared  and  concurred  with  him.* 
But  this  decision^  pronounced  at  a  time  when  the 
removing  depended  on  the  validity  of  the  precept 
of  warning,  is  not  an  authority  which  cap  affect 
the  opinion  delivered  by  Mr.  Erskine;  and  it  may 
be  doubted,  whether  the  right  of  a  purchaser,  with 
his  naked  disposition,  or  even  that  of  a  new  ten- 
ant with  his  lease,  be  not  a  sufficient  title  for 
founding  an  action  of  removing  under  the  Act  of 
Sederunt  against  the  tenant,  whose  lease  is  ex« 
pired.**  •  '  ' 


*  Paxton  V.  Hunter.  Silk.  p.  5SL  Mor.  p.  ISISI.  Supra, 
p.  4i5.  '^  The  pursuer  was  found  to  hate  no  title  in  his  person  to 
'^  pursue  such  a  process,  nor  was  his  authors  compearing  and  con-^ 
''  curring,  found  sufficient  to  support  the  action^  in  respect  there 
^'  was  no  summons  in  his  name."' 

^  The  more  recent  decisions  of  the  Court  seem  to  support  the 
opinioh  of  Mr.  Erskine  here  referred  to ;  and^  in  general^  it  would 
rather  appear  that  the  strictness  of  the  oldet  law^  with  r^;ard  to 
the  pursuer's  tiile^  in  an  action  of  removing,  has  been  oonsideraUj 
modified.  • 

In  Ferguson  v.  Morrison,  S4th  June  1809;  Fac  CoU. ;  Mor. 
p.  13806^  it  was  foimd^  that  a  dibponee  not  infoft,  may  pursue 
such  an  action  in  his  own  hame,  and  that  of  his  author^  although 
the  one  was  denuded,  and  the  other  not  infoft. 

In  Milne  V.  Yovmg,  SSd  November.  1807^  Not  reported,  but 
ntited  in  the  report  of  Campbell  v.  M'Kellar/  &c^  9d  March  1  SOS  ; 
Fac  Cdl.;  and  Mor.  Appendix,  voce  Removing,  No.  5,  a  tack  was 
granted  by  a  purchaser  uninfoft,  who  afterwards  sold  the  property 
without  completing  his  own  titles.     His  ditponae  i^ko^  without 


40a  CAN  A  PURCHASER  UNWFEFr, 

These,  however,  are  questions  which  are  nioit- 
likely  to  occur ;  since  in  the  case  of  a  purchaser 


taking  infeflineiit>  pursued  an  action  of  removing  against  the  ten<« 
ant  who  had^ derived  right  frx)m  the  pursuer's  author;  and  the  Court 
held^  that  the  disponeeV  title  wsB  sufficient  witiiout  in&ftment,  on 
the  ground  that  the  granter  of  the  tack  cocdd  certainly  have  removed 
this  tenant  without  taking  infeflment ;  and  as  all  the  right-he  had 
was  vested  in  his  disponee^  the  title  of  the  one  was^as  good  as  that 
of  the  othen 

Iff  a  case  wheie  the  disponee  w^  not  infefiat  the  date  of  exe« 
cuting  the  summons  of  removing,  hut  where  the  infeflment  was 
tkken  hefore  the  calling  of  the  cau^,  which  was  r^ularly  called 
Anty  days  hefwe  Whitsunday,  a  great' minority  Df  the  Judges 
were  of  opinion^  that  the  title  of  the  pursuer  was  suffideAt.  The 
following  is  reported  as  the  opinion  of  the  Court : — "  While  the 
**  removal  of  tenants  Was  accomplished  hy  a  precept  of  Warning,  ex^ 
*^  ecuted  by  the  hailie  or  officer  of  the  proprietor  of  the  land»  and 
"  while  the  landlord  was  exercising  an  act  of  jurisdiction,  infeft* 
"  ment  previous  to  the  date  of  the  precept  might  he  necessary : 
*'  But  the  law  has  relaxed  gradually  from  the  rigour  of  this  ancient 
"  rule ;  and,  without  injuring  the  security  of  the  tenantry,  a  more 
"  simple  process  of  removal  has  been  introduced.  In  terms  of  the 
'*  Act  of  Sederunt,  the  calling  of  the  summons  forty  days  before 
^1  Whitsunday  is  equivalent,  to  an  execution  of  warning.-  If  in-^ 
''  feft,  therefore,  as  in  this  case,  at  the  time  of  calling  the  summons, 
*'  the  pursuer  is  to  be  held  and  considered  as  having  warned:  such 
"  was  tne  opinion  of  the  Court  in  the  case  of  Stewart  v.  Spald- 
*'  isg,  (Slst  January  1791 ;  Not  reported  J ;  and  the  security  of 
*'  the  tenant  is  not  affected,,  because,,  before  decree,  the  title  of  the 
*'  pursuer  must  be  completed."  Campbell  v.  M'Kellar,  &c.  2d 
March  1808.  Fac.  Coll.  Mor.  Appendix,  voce  Removing,  No.  5« 
See  this  case,  which  is  very  fully  reported. 

ki  the  case  of  Stuart  v.  Spalding,  21st  January  1 791,  Not  reported, 
but  above  referred  to,  it  seems  to.  have  been  held  that  a  decree  of 
aak  was  a  suffieient  title  to  puiBue  a  removing. 

In  another  unreported  case,  an  apparent  heir,  before  investing 
himself  with  any  title,  had  raised  a  sunimons  of  removing  on  the 
Act  of  Sederunt,  concluding  that  the  tenant  shoidd  be  removed 
at  Whitsunday  1800.  .  The  summons  was  calledvnaore  than  forty 
days  before  Whitsuuday,  and  taken  out  and  returned  in  the  month  - 
of  June  theres^r,  with,  a  defence  th^t  the  pursuer  hadproducifd 
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a  dispositioH  containing  an  assignation  to  the 
leases,  he  will  either  dbitain  the  express  authority 
of  the  former  proprietor  to  prosecute  the  removing 
in  his  name,  or  the  assignation  to  the  lease  in  the 
disposition  will  be  founded  on,  as  a  sufficient  title 
for  raising  the  action  in  that  form«  And  in  the 
ease  of  a  tenant  with  a  lease,  thelandiord  will  not 
fail,  for  his  own  sake,  to  remove  the  former  ten- 
ant in  due  time,  as  the  new  tenant  will  otherwise 
«eek  redress  4n  an  action  agunst  the  landlord. 

Where  the  pursuer  dies  during  the  dependence 
of  the  action  of  removing,  his  heir»  on  completing 


no  title.  Nothing  fartlier  was  done  until  April  1801,  when  the  pur« 
sua:  executed  a  suromonff  of  wakening,  and  in  the  month  of  July 
following  lie  was  infeft :  So  that  the  process  had  heen  commenced, 
and  the  term  at  which  remoring  was  concluded  fbr  in  the  summomi 
iNul  been  allowed  to  elapse,  before  the  titles  of  the  pursuer  were 
completed.  On  this  ^ound,  the  Lord  Ordinary  had  sustained  the 
tenant's  defence ;  but  the  Court  altered  that  interlocutor,  and  de- 
cerned in  the  removing  with  expenses.  BrowB  v.  Lang,  1 0th  Feb- 
juary  180S,  Not  reported,  but  noted  in  Campbell  v.  M'JCellar,  td 
Supra. 

in  Johnston  v.  Martin,  Sd  March  1810 ;  Fac.  CoU. ;  it  was  held 
that  an  heir  had  a  sufficient  title  to  pursue  an  action  of  removing, 
provided  he  was  infefi;  before  the  calling  of  the  cause,  although  he 
had  not  been  infeft  before  the  execution  of  the  summons.  It  was 
observed  from  the  Bendi,  that  by  the  Act  of  Sederunt  1756,  the 
calling  in  Court,  not  the  execution  of  the  summons,  «ras  declared  to 
Mxme  in  place  of  the  statutary  warning. 

As  to  the  nature  of  the  title  to  be  produced,  it  would  seem  that 
an  infe£tment  ex  facie  regular  is  sufficient ;  and  that  where  such  a 
colourable  title  is  produced,  the  tenant  is  not  entitled  to  plead  that 
the  pursuer's  right  is  inferior  to  that  of  a  third  party ;  (see  Losd 
Kaims  Essay  3.)  The  landlord  need  not  produce  his  title  at  all  in 
the  action,  unless  it  is  called  for  by  the  tenant;  and  the  nonproduo- 
lion  of  the  title  where  the  production  is  not  called  fbr,  will  not  in- 
validate the  removing.  So  it  is  understood  to  have  been  decidgl 
in  Robertson  v,  M'Donald,  16th  May  1807,  Not  reported. 
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his  title,  may  follow  out  the  action  commMeed  hj 
his  predeoeflson  There  are  several  old  deciaioM, 
in  which  it  has  been  found,  that  an  heir,  retourod 
and  infeft,  may  pursue  a  removing  on  a  warning 
given  by  his  predecessor,  even  when  the  predeoes- 
ior  survived  the  term  of  removal  qiedfied  in  the 
precept.*  A  warning  against  a  tenant,  who  died 
before  the  summons  was  raised,  has  also  been  held 
as  a  sufficient  warrant  for  proceeding  against  the 
tenant's  heir,  without  the  necessity  of  a  new  wam^ 
ing.^ 

JJefences  arising  from  the  situation  of  the 

Jbefender^ 

I .  Where  the  defender  is  a  sub-tenant,  or  an 
assignee,  whose  assignation  has  not  been  intimate 
ed,  it  is  not  necessary  that  proceedings  should  be 
instituted  against  him.  It  is  sufficient  to  in- 
stitute them  against  the  principal  tenant.  This 
point  is  regulated  by  the.  3d  article  of  the  Act 


*  Earl  of  Haddington  v,  his  Tenants,  28tli  JvHj  1637.  Durie^ 
Mor.  p.  3173.  In  this  case,  the  landlord  died  a  few  days  after  the 
^Whitsunday  at  which  he  had  regularly  warned  the  tenant  to  re-i 
move.  The  objections  stated  to  the  heir's  proceeding  on  this  warn- 
ing were,  1.  That  the  precept  of  warning  became  extinct  by  his  pre-i 
decessor's  death.  2.  That  the  heir's  service  and  infeftment  werb 
both  subsequent  to  the  term  of  removal  spedSed  in  iike  warning. 
But  the  Court  fbund,  that  the  heir  might  competently  follow  out  the 
action,  "  as  well  where  the  deftmct  dies' before  the  term,  to  which 
"  the  warning  was  made,  as  where  he  dies  after  the  term.'*  Seto 
also  Ramsay  v.  Home,  S7th  November  16S9.  Purie.  Mor.  p, 
3173. 

'  *  Home  V.  Kennedy,  25th  February  1566.  Mcutland.  Mor, 
p.  3172;  Where  it  is  reported  under  the  names,  Cranston  it. 
Brown;  Home  v.  Home,  27th  January  1630.  Duric,  Mor.  p.  3173* 
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p{  Sedenmt  17^^  wluch  euacta^  that»  ""  Whexe 
^*  9L  Uck  U  assigned,  and  the  assignatioii  not 
^  intimated  by  an  instnunenty  or  where  lands  are 
ff  subset  in  whole  or  in  part  to  sub^tenants,  and 

such  homing  executed  as  aforesaid,  or  wheie 

process  of  removing  and  decree  is  obtained,  or 
^*  where  warning  in  terms  of  the  act  1555  is  used 
**  against  the  principal  original  tacksman,  the 
^*  same  shall  be  effectual  against  the  assignees  or 
<^  sub-tenants  as  aforesaid,  and  shall  be  sufficient 
^  ground  of  ejecting  them,  any  thing  in  the  for- 
'*  met  practice  of  the  country  notwithstanding;' 
So  that  the  want  of  proceedings  against  a  sub-tra- 
ant,  or  against  an  assignee  whose  right  has  not 
been  intimated,  affords  no  defence  to  ^uch  assignee 
or  sub-tenant,  in  whatever  shape  the  rempying 
«may  be  brought^  whether  in  the  form  of  an  action, 
under  the  act  1555 — a  charge  of  homing  on  an  ob- 
ligation to  remove-— or  an  action  under  the  Act 
of  Sederunt. 

But  where  an  assignee  has  intimated  his  right 
to  the  landlord,  it  will  afford  him  a  defence 
against  an  action  of  removing,  that  the  landlord 
has  called  only  the  principal  tenant* 

2.  It  is  a  relevant  defence  to  a  sub-tenant, 
against  an  action  of  removing,  that  the  principal 

*  Where  an  asngnee  has  heen  in  poesession,  or  where  he  haa 
been  acknowledged  by  the  landlord^  bat  where  the  assignation  has 
not  been  regularly  intimated^  it  has  been  doubted  by  some  lawyers, 
whether  it  would  not  be  necessary  to  make  such  an  assignee  a  par^ 
to  the  action  of  reihoYUig,  in  the  same  manner  as  if  the  assignation 
had  been  intimated  to  the  landlord.  Where  ail  assignee  is  ii| 
such  circumstances^  therefbre^  it  will  be  proper  to  call  him  in  t}ie 
sction. 
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tenant  has  not  been  called;'   althougli  it  would 
rather  appear,  that  where  tacit  relocation  has  tak- 
en place,  and  the  sub-tenant  has  been  in  the  prac«- 
tice  of  paying  the  rent  directly  to  the  lancDord, 
there  is  no  occasion  to  call  the  principal  tenant.^ 


*  Lackbart  v.  Ogston,  18th  Janqary  1 745.    FalQ(m«r»    Mor.  p. 
13814. 

*  The  decisions  upon  this  point  are  scarcely  consistent  with  each 
other.  In  Laing  v.  N — — ^  1565 ;  Spottiswood  voce  Removing;  Mor. 
p.  18807^  the  warning  was  found  not  to  he  kwftU^  because  tht 
principal  tenant  was  not  warned ;  and  in  this  cafie  the  original  tack 
had  expired,  and  the  principal  tenant  was  not  in  possession.    In 
Whitefbrd  v.  L.  Johnston^  2d  December  1628 ;  Durie;  Mor.  p. 
13809,   it  was  found,  that   a  compriser  must  warn  the  authors 
of  the  sub-tenants  as  well  as  themselves,  and  this  even  although 
the  tacks  w^re  expired,  and  the  principal  tacksman  was  not  in 
the  natural  possession.     In  Lady  Lawyiston  v.  her  Tenants,  61h 
March  1632:  Durie;  Mor.  p.  13810,  it  waa  ibund  to  be  TU)ne«' 
cessary  to  warn  the  principal  tenant,  whose  right  had  expired  be-. 
fore  the  warning,  '*  seeing  iaeita  relocaiio  could  avail  to  none  but 
*^  to  the  actual  possessor,"  who  was  the  sub-tenant    The  sub- 
tenant in  this  case,  it  appears,  had  paid  the  rent  directly  to  th^ 
landlord.     In  Richard  v.  Kirkland,   30th  January  1663;  Stair, 
and  Gilmour;   Mor.  p.  13812,    it  was  also  found,  that  if  the 
tack  is  expired,  it  is  sufficient  to  warn  the  person  in  the  natural 
possession^  and  not  the  original  tenant.    In  a  very  late  case,  this 
question  was  fully  argued.    See  the  case  of  the  Duke  of  Queens- 
berry  V,  Barker,  7th  July  1810;  Fac.  Coll.;  in,  which  the  Court 
Jield,-  that  a  sub- tenant,  who  was  accostomed  to  pay  his  rent  directly 
to  the  landlord,  might  be  removed  at  the  stipulated  expiration  of 
the  lease  without  calling  the  principal  tenant.    The  Court,  how- 
ever, was  considerably  divided  in  qpinion,  and  the  late  Lord  Mea- 
dowbank  and  Lord  ^berUon  were  in  the  min(Hity.    These  Judges 
ocmsidered  remoying!&  to  be  cases  of  law  more  than, of  equity ;  and 
that  it  waa  possible  to  suppose,  that  the  principal  tenant  might  have 
had  a  defence  of  which  the  sub^tenant  might  be  ignorant,  or,  at  any 
rate,  which  he  might  not  be  entitled  to  plead.  They  also  held,  lliat 
the  principal  tenant  was  in  the  civil  possession,  by  means  of  his  sub- 
tenant, and  oyght  not  to  b^  reiuQved  without  having  an  opportu- 
nity of  defending  himself  But  Lord  Justice  Clerk,  Hope,  and  Lords 
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'3Defences  founded  on  the  period  and  nature  of 

the  Tenants  possession. 

It  may  not  appear  altogether  out  of  place  here 
^o  consider  the  view  which  has  been  taken  of  ques- 
tions between  landlord  and  tenant,  as  to  what  are 
termed  nway-going crops.  These  questions  arise 
in  cases  where  the  entry  to  the  farm  is  at  the  term 
^f  Whitsunday,  and,  of  course,  as  in  all  other  ques- 
tions of  this  kind,  the  rule  of  law  may  be  affected 
l>y  the  express  agreement  of  the  parties. 

The  general  rule  seems  to  be,  that  the  tenant 
is  eptitled  to  an  away-going  crop,  that  is,  to  the 
crop  sown  before  the  term  of  removal  but  reapt 
After  it    The  Court  of  Session  has  more  than 


Crlenlee  and  Newton^  were  of  a  different  opinion.  They  thought 
^  ibat  the  principal  tenant  could  not  be  said  to  have  a  lease,/br  terms 
Jo  run,  when  it  was  to  expire  at  the  very  next  term  aflter  citation: 
that,  confessedly,  tacit  relocation  could  not  take  place  in  favour  o^ 
the  principal  tenant,  who  was  not  in  the  natural  possession,  and  not 
«ven  acting  as  ihe  medium  foi^  conveying  die  rent  to  the  landlord, 
and  whose  right  consequently  expired  at  the  term  libelled :  that 
if  warning  had  been  given,  the  sub-tenant  alone  could  have  been 
"benefited,  or  could  have  claimed  possetteion,  and,  consequently,  it  was 
iiecessary  to  cdl  him  alone.  Lord,  Gienlee  ako  attadied  iraportamse 
to  the  circumstance  of  the  surplus  rent  being  merely  elusory,  ai»d 
the  defender  being  more  in  the  nature  of  an  assignee  than  a  sub* 
tenant 

All  these  case^  apply  to  sub- tenants  admitted  with  the  landlord^ 
consent,  or  by  the  terms  of  the  lease.  With  regaid  to  sub-tenantt 
in  a  different  situation,  and  who  have  never  been  acknowledged  by 
tke  landlord,  they,  and  other  unwarrantable  possessors,  may  be  re« 
moved  at  any  time  dm-ing  the  currency  of  the  lease,  on  a  summary 
/i]^Ucation,  without  any  r^ular  process,  or  intimation  to  the  prin-* 
cipol  tenant.  Earl  of  Marchmont  v^  Fleming,  29d  February  1 743. 
Clerk  Hume.    Mor.  p.  13639. 
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once  shown  an  inclination  to  favour  the  tenanti 
even  when  be  had  expressly  bound  himself  to  re- 
move at  the  term  of  Whitsunday,  qn  receiving  in- 
demnification from  the  landlord  for  the  damage. 
The  piineiple  <m  whidi  this  general  rule  is  under- 
atood  to  be  founded,  is,  that  a  tenant,  who  fa  en- 
titled to  hold  bis  possession  duiing  seed-time,  ia 
also  entitled  to  prepare  the  ground  and  to  i^ow  i^ 
and,  consequently,  to  reap  the  crop  which  be  hMH 
sown.  This  rule,  it  would  appear,  is  very  gen^ 
rally  received  in  practice;  for  altbougfa,  in  arable 
farms,  the  term  of  entry  is  said  to  be  Wbttsunday, 
yet  the  almost  invariable  custoi^  of  the  country 
is,  that  the  new  tenant  gets  possession  at  that  tem 
of  the  houses  ^nd  pasture  land9  only,  and  the  out- 
going tenant  retains  possession  of  the  arable  land 
until  he  has  reaped  the  crop  sown  by  him.  In- 
deed, it  is  obvious,  that  any  other  rule  might  be 
seriously  hurtful  both  to  landlord  and  tenant;  tor 
as  the  tenant  is  entitled  to  exclude  every  one  from 
the  farm  until  the  term  of  his  removal,  it  might 
happen,  where  that  term  is  Whitsunday,  .that  die 
tenant,  by  holding  the  exclusive  possession  until 
the  term-day,  might  lay  the  whole  arable  part  of 
the  farm  waste  during  a  year,  for  he  is  not  bound 
to  sow  the  ground  for  the  incoming  tenant,  and, 
after  the  term  of  Whitsunday,  the  incoming  ten- 
ant is  too  late  to  sow  a  crop  for  himself;  and  as 
to  the  landlord,  it  is  quite  clear  that,  in  such  cir- 
cumstances, he  cannot  insist  for  the  rent  against 
either  tenant. 

But  although  this  is  understood  to  be  the  ge- 
neral rule  on  which  the  Court  of  Session  is  dis- 
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fooei  to  proceed*  yet  it  has  happened  that  upon 
two  occasions  the  House  of  Lords  have  viewed  t)ie 
matter  differently.  In  one  of  these  cases,  however, 
it  seems  to  be  admitted,  that  some  extoi  has  crept 
into  the  proceedings  in  the  House  of  Lords,  and 
in  the  other,  the  special  agreement  of  parties  was 
80  expressed,  as  to  render  the  case  hardly  a  dec!- 
rion  upon  the  general  question.* 


*  The  first  of  the  cases  above  referred  to^  is  Scott  v.  Brodie,  9d 
March  1803.  Fac.  Coll.  Mor.  Appendix^  voce  Tack^  No.  S. 
Here  the  term  of  entry  was  declared  to  be  Whitsimday,  and  the 
tenant  bound  himself  to  remove  at  the  expiration  of  the  tack> 
''  which  will  be  at  the  term  of  Whitsunday  1803/'  without  warning 
or  process  of  removing.  When  this  lease  had  expired,  the  tenant 
maintained  that  he  was  entitled  to  reap  the  crc^  1802 ;  and  the 
landlord  presented  a  bill  of  suspension  and  interdict,  for  the 
purpose  of  preventing  him  from  ploughing  any  part  of  the  ftnn 
afWr  the  separation  of  crop  1801  fiiom  the  ground.  This  bill  was 
passed  '^  in  respect  of  no  answer/',  and  the  question  came  be« 
fore  the  Court  of  Session  by  a  petition  and  answers  for  the  tenant 
and  landlord,  when  the  Court  ordered  the  interdict  to  be  removed* 
thus  fixing  that  the  ^nant  was  entitled  to  an  away-going  crop.  But 
on  appeal,  the  House  of  Lords  declared,  that  "  in  this  case  the  tenr 
^'  ant  will  not  he  entitled  to  an  away^going  crop"  and  remitted  to  the 
Court  to  review  their  interlocutors*  ^tht  Court,  in  order  to  apply 
this  judgment  of  the  House  of  Lords,  remitted,  to  the  Lord  Ordi- 
iiary  to  pass  the  bill  of  suspension  and  interdict ;  and  on  discussing 
Ihe  merits,  the  Lord  Ordinary  (the  late  Lord  Meadowbank),  was 
clearly  of  opinion,  that  if  the  tenant  had  paid  nineteen  rents  and 
had  reapt  only  eighteen  crops,  he  was  entitled  to  an  away-going  crop. 
But  although  the  principle  of  the  Lord  Ordinary's  judgment  was 
allowed  to  be  correct,  the  Court  held,  that  the  declaration  of  the . 
House  of  Lords,  that  ^'  the  tenant  in  this  case  was  not  entitled  to 
''  an  away-going  crop,*"  superseded  all  discussion  on  the  merits,  but 
^  they  were  unanimous,  that  an  error  had  crept  into  the  proceed^* 
*'  ings  which  could  not  now  be  remedied  in  this  Court" 

The  other  case  is  that  of  M'Michan  v.  Hutcheson,  5th  February 
1801,  Not  reported.  This  also  was  a  case  of  a  Whitsunday  entry 
to  a  com  farm.    3ut  the  lease  contained  the  following  daus^^ 
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But  even  wbere  a  tenant  is  entitled  to  an  away- 
going  crop  by  the  terms  of  the  lease,  he  is  not  ein« 

^'  FtovidiDg  and  dedariag,  that  in  case  the  landlord  ahaU  sell  his 
**  estate,  and  that  the  purchaser  shall  incline  to  assume  the  poa- 
**  session  of  the  lands  and  others  hereby  let,  it  shall  be  in  his  power 
''  so  to  do  at  the  period  of  seven  years,  from  the  commencement 
''  of  this  lease,  or  at  any  term  of  Whitsunday  thereafter,  during  the 
**  currency  hereof,  upon  making  due  and  lawM  intimation  of  such 
*'  his  intention  to  the  tenant  by  a  Notary  Public,  at  least  one  year 
"  previous  thereto,  and  allowing  to  the  tenant  one  flill  year's  rent 
^^  fir  defraying  the  expense  of  sowing  out  the  lands  that  year  in  til^ 
^*  lage  with  grass  seeds  and  clover ,  and  in  consideration  of  leaving  the 
"  whole  lands  in  grass,  and  removing  from  the  same  at  a  term  of  Whit" 
**  Sunday."  The  landlord  sold  the  estate-;  and  the  purchaser  bdng  de- 
sirous to  take  the  benefit  of  this  condition,  and  to  assume  possession  of 
tiie  farm  at  Whitsunday  1801,  made  regular  intimation  to  the  tenant 
to  that  effect  on  the  1st  April  1800,  more  than  a  twelvemonth  be- 
fi>re  his  intended  entry,  at  the  same  time  expressing  his  willing- 
ness to  implement  his  part  of  the  bargain,  by  allowing  the  tenant  a 
fUU  year's  rent  for  defiraying  the  expense  of  sowing  the  lands  with 
grass- seeds,  and  in  consideration  of  his  remd^g  at  Whitsunday, 
declaring,  if  he  fidled,  that  he  should  be  liable  in  damages.  A  pro- 
cess of  removing  was  then  brought  before  the  Judge  Ordinary,  and 
decree  given,  decerning  the  tenant  to  remove  at  Whitsunday  1801. 
But  as  the  tenant  was  proceeding  to  plough  the  lands  for  crop  1801^ 
which  roust  have  put  it  outof  his  power  to  leave  the  lands  in  grass, 
in  terms  of  his  agreement,  the  landlord  applied  to  the  Court  of  Ses- 
sion for  an  interdict.  This  was  refUsed,  with  a  reservation  to  the 
landlord  to  apply  to  the  Judge  Ordinary.  Application  was  accord-i 
ingly  made  to  the  Stewart  of  Kirkcudbright,  who  granted  the  in- 
terdict, but  found  no  damage  due  for  what  had  been  ploughed. 
Both  parties  complained  by  advocation  to  the  Court  of  Session;  and 
the  Lord  Ordinary  conjoined  the  advocations  and  continued  the  in- 
terdict, superseding  consideration  of  the  questions  as  to  damages  and 
expenses.  But  the  Court  altered  this  interlocutor,  and  removed  the 
interdict,  thus  holding,  that  even  under  such  a  clause  in  the  lease, 
the  tenant  was  entitled  to  an  away-going  crop.  This  judgment, 
however,  was  reversed  on  an  appeal;  and  on  the  return  of  Ae  case 
to  the  Court  of  Session,  they  adhered  to  the  Lord  Ordinary's  inter- 
locutor, and  found  that  the  tenant  had  no  right  to  an  away-going  crop. 
But  the  general  doctrine  stated  in  the  text,  and  in  Lord  Me*» 
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titled  to  retail  possession  of  the  bams  for  the 
purpose  of  threshing  out  the  crop.* 

Defefices  in  the  case  of  a  Liferent  Lease. 

The  situation  of  the  heirs  and  tenants  of  a 
liferent  tacksman  is  analogous  to  that  of  the  heirs 
and  tenants  of  a  liferenter ;  and  the  rule  in  botb 
cases  is  the  same.**  Where  the  liferenter  or  life- 
rent tacksman  has  been  in  the  natural  possession 
of  the  farm,  his  heirs  on  his  death  are  not  entitled 


dowbank's  interlocutor,  in  ScoCt  v,  Brodie^  (Supra,  p.  475^)  has 
1)een  itilly  oonfirmed  by  the  decision  in  FuUarton  v.  Crawfbrd^ 
&c.  ith  Mardi  1814;  Fac.  Coll;  where  the  Court  found  unani« 
mously^  that  at  the  expiration  of  a  lease  With  a  Whitsunday  entry^ 
the  tenant  is  entitled  to  an  away-going  crop. 

•  M'Ewen  t>.  Paterson,  19th  November  1803.  Fac.  Coll.  Mof. 
p.  13891.  Hiere  seems  to  be  an  error  in  the  rubrick  of  this  deci-» 
8ion>  as  stated  in  the  Faculty  Report  It  is  said^  that  "an  out-goinff 
"  tenant  must  remove  from  the  barns  at  Martinmas."  The  result 
of  the  decision^  howerer^  rather  seems  to  be^  that  he  must  remove 
at  Whitsunday,  This  error^  if  it  be  one^  has  been  followed  in  Mf. 
Morrison's  Synopsis^  and  also  in  a  compUatioir  of  the  Indexes^  &c.  of 
the  Faculty  Collection^  which  has  been  recently  published. 

^  The  right  of  the  liferenter  is  thus  explained  by  Craig,  Lib.  ii. 
^%*  9,  §  13.  De  usuftuct«ario  quaestio  occurrere  solet^  An  ejus 
morte  proprietarius  sive  dominus  denunciationem  fooere  debeat  ? 
An  vero  (ut  vulgo  did  sdet)  mors  terminuta  fodat  ?  In  qua 
quttstione  hco  distinctio  est  obsen^mda,  ut  si  usufhictuarius  per  se 
possideat  i.  e.  suis  operis  et  instrumentis  predium  oolat^  aret^  et 
serat,  diem  mortis  ejus  terminum  &oere  reoeptum  est ;  poteritque 
dominus  sua  auctoritate  predium  ingredi^  et  colere^  si  quid  ex  cul« 
tnra  dt  redduuxn ;  ita  tamen  ut  snnentem  jam  fiictam  executoribua 
defUncti  eolligere  et  distrahere  pro-  arbitrio  permittat :  ulterius  se- 
rere^  licet  arata  dt  terra,  poterit  impune  prohiberew — Quod  si  usa-« 
fructuarius,  aut  quicunque  alter  iUe  sit,  qui  jus  vitals  possesdonis  in 
proedio  habnerit,  aliis  id  utendum  et  fhiendum  permiserit,  firuc* 
tuum  quadam  pendone  aut  mercede  annua  contentus,  isque  morift* 
tur^  coloni  in  sequentis  Pentecostes  forias  intacti  remanebunt: 
quod  ad  utilitatem  eolonoram  introdnctum  est^  ne  novas  sedes  ante 
tempus  solitum  quierere  cogantur. 
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to  take  possession,  and  the  fiar  or  the  landlord 
may  assume  potoession  summttiily.  But  where 
the  liferenter  or  'liferent  tacksiAan  has  possessed 
by  means  of  sub-tenants,  in  order  that  these  sub- 
tenants may  Qofc  be  exposed  to  the  hardship  of 
being  ejected  between  terms,  the  landlord  is  not 
entitled  to  remove  them  until  the  next  teem  of 
Whitsunday/ 

The  analogy  between  the  cases  of  the  h^irs  of  a 
Uferenter  and  that  of  the  heirs  of  a  liferent  tacks- 
man, has  not  at  all  times  been  recognised  by  the 
Court.  On  the  contrary,  it  was  formerly  held 
that  the  heir  of  a  liferent  tenant  was  entided  to 
continue  the  possession  until  r^ularly  removed  by 
a  warning.^  And  although^  by  a  more  recent  de^ 
cisioui  it  had  been  found  that  the  heirs  of  a  life- 
rent tenant  might  be  summariljr  removed  without 


•  Enk.  Inst.  B.  ll.  tit  vj.  §  49.  Ilii8  priTil^  is  secured  to 
ttie  tenants  of  liferentera  by  the  act  149l>  c.  26.  "  liem,  it  is  st^ 
''  tutie  and  ordained,  that  when  onie  lands  Mis  in  waird,  or  when 
''  onie  la4ie  havaod  tei'ce  or  conjunct-feftinent,  happenis  to  deciesj 
**  or  quhat  land  be  redeemed  or  lowsed  be  reversion,  gift,  selling, 
*'  or  wedsetdiig,  or  oby  utherwaies  lands  happenis  to  be  altered, 
^  The  tennentes,  labonrers,  and  inhabitantei,  onie  of  the  said  lands^ 
'^  sail  remain  unpat  fdorth  or  remored  quhill  the  next  term  of  Whit^ 
"  Sunday  fbUowand,  payand  to  the  lord  that  sail  enter  to  the  said 
"  landes,  the  mails  and  dewties  aucht  and  wont  of  the  said  landes^ 
''  quilk  brtdkin^  sell  induce  na  possession  langer  than  the  said 
"  Whitsunday." 

^  JMtd  RowaUah  v.  the  Rdlict  of  Boyd,  13th  February  1630. 
Durie  and  Auehinleck,  Mar.  p.  138S5.  This  was  a  liferent  tack^ 
and  on  the  death  of  the  liferent  tenant,  his  reli<it  and  children  main- 
tained that  the  landlord  Was  ndt  entitled  to  remove  Xhem  without  a 
warning.  The  landlord  replied,  that  as  the  heirs  of  li&renters  by 
iafeftment  might  be  removed  summarily  on  the  M&renter's  death, 
a  fortiori,  mi^t  a  mere  tacksman.  But  the  Court  found)  that 
tummary  removing  in  this  case  was  incompetent,  and  that  the  relict 
must  be  negularly  warned  before  ¥rhitsaiKU)r. 
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(Eiwandng ;  yet»  in  tliat  ease^  the  lifetent  lease  had 
been  let  for  an  elusory  ttent^  and  there  was  room 
to  argue  that  it  was  substantially  a  liferent 
right* 

But  the  question  may  now  be  considered  as  en«' 
tirely  set  at  rest  by  two  re<^nt  decisions,  by  which 
the  following  points  have  been  fixed: — 1.  That 
on  the  death  of  a  liferent  tenant,  his  representa^ 
tives  may  be  removed  summarily  between  terms. 
2.  That  where  they  are  so  removed,  they  aire 
entitled  to  reap  such  part  of  the  crop  as  may 
have  been  sown  by  their  predecessor,  on  payment 
of  a  proportional  part  of  the  rent.  S.  That  they 
ire  not  entitled  to  any  part  "of  the  graS9  crop,  w 
to  any  other  of  the  farm  produce.  And,  4.  With 
regard  to  the  labour  bestowed  by  the  liferent  ten* 
ant  in  preparing  the  ground  to  receive  a  crop, 
that  it  must  be  paid  for  by  the  landlord.^ 

•  Tenant  v.  Tenant^  82d  February  17(^0.  Sel.  Dec.  p.  esi. 
Fac  CoU.  and  Mon  p.  13845.  The  li&rwt  leaae  in  this  caae  was 
granted  to  a  relation  of  the  pr^rietot  at  the  rent  of  one  merk.  Oa 
the  death  of  the  liferent  tenant  id  the  month  of  December,  the 
landlord  took  poaeeaalon  de  phtno,  Without  warning  or  any  prooen 
•t  law«  and  proceeded  to  ploc^h  and  sow  the  lands.  In  an  sction 
at  the  mstanfip  of  the  liferent  tenant's  heir  for  the  rtlvue  of  the  crop, 
tti4  finr  damages^  the  argument  fi>r  the  heir  was  founded  on  iho 
act  "ISSS,  and  on  the  neceanty  of  warning  every  tenant  before  ha 
can  be  removed.  It  was  answered,  that  the  ol^oct  of  warning  is  to 
prevent  tacit  relocation ;  but  in  a  Uftrett  lease  there  are  no  termini 
habiles  fix  tadt  rdtocation  in  the  person  of  the  their  of  the  lifisrent 
tenant.  The  elusory  nature  id  ike  tent  was  also  founded  upon  by 
thelandloidi  and  the  Coort  *'  fimnd  that  thtire  was  no  necessity  finr 
"  a  wanung  in  thia  case.'^  . 

^  Baron  Gordon  ti.  The  Representatives  of  Michie,  13th  Dec. 
iroi.  Fao,  ColL  Mor.  p.  13851.  In  thia  case  the  H&rent  ten^ 
ant  died  in  the  month  of  Jone.  The  landlord  allowed  the  heirs  to 
teap  the  crop  on  the  ground;  but  as  they  dso  claimed  a  right  to 


4go      ^™e  Ruls  whe&e  t^e  crop  his 

WheiB  the  liferent  tenant  has  possessed  by  suIk 
tenants,  it  remains  to  be  eonsiderted,  whether  tbese 
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possess,  until  regularly  removed  by  an  action  of  removing;  he  ap^ 
plied  to  the  Sheriff  by  summary  petition^  prayiftg  that  they  might 
be  forthwith  removed.  The  Sheariff,  on  the  1 5th  of  October,  wdained 
them  to  remove  within  fourteen  days.     The  case  came  to  the  Court 
of  Session  by  an  advocation  against  the  judgment  of  the  Sheriff  and 
was  very  AiUy  aigtted.     For  the  heirs  it  was  pleaded,  H&t  a  ten'' 
ant  is  entitled  to  continue  in  possession  after  the  term  of  removal 
stipulated  in  the  lease,  until  he  be  regularly  removed;  and  it  makes 
no  difference  whether  possession  be  claimed  by  the  tenant  or  by  hist 
heir :  diat  this  is  the  cdse  with  ati  ordinary  tenant,  but  a  tenant 
for  11&  has  higher  powers,  and  his-  heir  is  better  entitled  to  &vour 
where  the  lease  expires  between  terms,  when  he  may  have  no  place  to 
which  he  can  remove,  and  when  the  effects  of  the  deceased,  if  they 
must  be  disposed  oij^  may  be  disposed  of  to  great  disadvantage.    It 
was  admitted,  that  the  heir  of  a  liferenter  might  be  removed ;  but 
it  was  argued,  that  there  is  this  difference  between  him  and  the 
liferent  tenant,  that  the  former  possesses  gratuitously,  and  there* 
foe  a  renewal  of  the  right,  will  not  be  presumed,  whereas  liie  lattef 
pays  an  adequate  rent  for  the  subject    The  tenants,  even  of  a  life- 
renter,  cannot  be  removed  at  his  death  without  warning,  as  litde 
could  the  assignees  or  suh>>tenants  of  a  liferent  tenant,  and  there 
seems  to  be  the  same  reason  why  his  heir  should  be  protected  in 
the  pos8e8sion«    Beaides,  the  hei^  is  liable  for  the  current  year's 
rent,  and,  consequently,  is  entitled  to  the  year's  possession ;  were  it 
otherwise,  it  would  be  impossil^  to  ascertain  the  proportion  of 
rent. — ^The  landlord  answered.  That  when  a  lease  is  descendible  to 
heirs,  the  representative  of  the  tenants  are  entitled  to  possess  till 
ihey  are  r^;ularly  warned  to  remove ;  the  heir  has  then  a  lawful 
title  of  possession  on  which  tadt  relocation  can  take  place :  but  in  a 
li&rent  right,  the  heir,  from  the  nature  of  the  right,  is  exduded. 
It  never  was  supposed,  that  the  heir  of  a  liferenter  could  make  up 
feudal  titles  to  the  subject  hferented  by  his  predecessors;  and  al« 
though  service  is  not  necessary  to  give  right  to  a  lease,  the  heir  of  a 
liferent  tenant  is,  fer  the  same  reason  that  would  exdude  him 
from  completing  a  title  to  it,  were  that  necessary,  exdudedfrom 
entering  into  possession.    The  hferent^infefhnent  or  liferent  lease 
was  the  only  circumstance  which  exduded  the  right  of  die  proprie- 
tor, and  that  being  removed,  he  alone  is  entitied  id  take  up  thte 
possession.    Farther,  it  was  argued,  that  as  waning  cannot  be 
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attb-tenaiits  jnay  Ite  remoyed  is  ihe  $ame  summary 
aumiier  mth  the  heir  wfaai  the  tenant  h9»  heen 
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made  before  the  death  of  the  tenant,  if  the  warning  were  required, 
it  weuld,  ^K^ere  the  lease  was  benefieial,  enable  the  heir  to  exchidd 
therlan^Uoid  fik^  yev  n^r  ^he  death  of  tl^e  ^eoant,  Who^as,  in 
the  case  of  a  diaadvant/igeou^  lease,  the  heir  might  remove  at  once, 
and  the  landlord  could  not  compel  him  to  continue  in  possession. 
lQ4bia  case,  there  was  no  dispute  aBtorant;and  whece  that  occurs, 
it  was  mA  it  might  ke  oai^y  ^jutted.  The  Court,  on  the  gen^ 
ral  ground,  foi^nd  unanimously,  Th:it  >the  heir  of  the  liferent  tacks* 
man  could  be  removed  summarily. 

The  decision  w  Bsvod  Goodon'sxase  is  held  to  have  settled  thif 
^vaU  Stewart  v,  7|ie  Ac^eseptativ^p  of  Grimmond,  24th  Jun^ 
1796.  Fac.  Coll.  Mor.  p.  13353.  Jn  this  case,  the  liferent  ten* 
ant  died  on  the  19th  of  April ;  and  on  the  25th  of  that  month  the 
landlord  presmted  a^petiitioQ  to  the  Sheriff,  prayix^  that  the  zepr&- 
-xentativea  niight  be  summarily  semoFed.  The  Sheriff  ordaincfl 
them  to  vemo^  accordingly ;  and  the  case  came  to  the  Court  jof 
ISession  by  adyocation,  in  which  die  same  line  of  axgmnent  as  that 
used  in  GovdanVi  case  wasiidopted.  But  the  Court,  '^  considering 
^^  it«srfixed  by  that  4^ion,  that  the  representatives  of  a  liferent 
*'  lessee  may  be  removed  summarily,  unanimously  reflised  the  peti- 
''  tion  without  answers.^  By  the  Sheriff's  interiocuter  in  this  case, 
a  ra)e>  of  whiah  ^ejknxt  •£  Session  approved,  is  estabHshM  fyt 
aettlmg  the  ahdms  of  the  parties  on  each  o^er  in  such  circum- 
stances. The  Sheriff  *'  finds  it  alleged  by  the  pursuers,  and  not 
denied  by  the  defenders,  that  Patrick  Grimmond,  the  liferent 
tadcsman  of  the  fkrm  in  question,  died  upon  Tuesday  the  lath 
April  last:  finds.  That,  in  so  &r  as  die  grounds  were  sawn  at 
the  death  of  the  li&renter,  the  defenders  will  be  entitled  to  reap 
the  crop  thereof,  on  paying  a  proportion  of  the  whole  rents -effeir-i 
ing  ihiereto:  but  finds.  That  they  bare  no  right  or  title  to  sow 
or  reap  any  other  psart  of  the  farm,  nor  to  use  the  grass  thereon, 
*'  whether  sown  or  nsttural ;  and  decerns  summary  removing  against 
*'  them,  with  the  explanation  foresaid ;  and,  with  this  farther  ex- 
'^planation,  that,  in  so  &r  as  the  defiinct  has  laboured  ground  not 
**  sown  at  the  time  of  his  deatii,  or  the  defenders,  since  that  period, 
**  have  laboured  such  ground,  the  pursuers  must  pay  a  bona  fide 
**  pripfl  fbr  such  labour ;  and  farther  decerns  the  defender  to  pay 
**  the  pursuers  £20  Scots  of  damages  and  expenses,  in  case  they 
"  fail  to  remove." 
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in  the  natural  possession  of  the  farm.  It  is  cer^ 
tain,  that  a  person,  possessed  of  a  right  depending 
on  his  own  life  for  its  existence,  cannot  grant  a 
aub-right  which  can  have  any  longer  endurance; 
and^  therefore,  upon  principle,  the  tenants  of  a 
liferenter  luhre  no  more  title  to  remain  than  the 
heir  of  the  liferenter  hsis:  But  the  statute  above 
quoted*  has  given  to  the  tenant  of  the  liferenter  a 
right  to  remain  unput  forth^  as  the  act  expresses 
it,  until  the  term  of  Whitsunday  following  th6 
death  of  the  liferenter.  It  does  not  follow  from 
this,  however,  that  the  tenant  is  to  be  warned  forty 
days  before  Whitsunday  of^  the  yeai?  in  which  he 
is  to  remove^  as  directed  by  the  act  1555,  which 
was  iiot  in  existence  when  the  act,  conferring 
the  privilege  on  the  sub-tenants  of  liferenters, 
was  passed ;  and  the  obvious  intention  of  the  Le- 
gislature was*  to  give  the  tenant  of  the  liferenter 
the  privilege  of  remaining  tiU  the  next  Whitsun- 
day, which,  without  that  enactment,  he  would 
not  have  possessed.  If  the  tenant  of  ^  liferenter, 
therefore,  enters  at  Martinmas,  and  the  liferenter 
die  in  the  summer  following,  the  tenant  will  not 
be  entitled  to  ple^d  Chat  he  must  be  warned  forty 
days  before  the  Whitsunday  following  the  death 
of  the  liferentei*  to  remove  at  the  subsequent  Mar* 
tinmas :  such  a  plea,  were  it  sustained,  in  place  of 
securing  him  in  his  possession,  and  saving  hiia 
from  the  damage  and  loss  that  might  attend  his 
instant  removal,  would  give  him  possession  for  a 
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year  more,  which  virould  he  an  act  of  injustice  td 
the  proprietor.* 

The  suh-tenant  of  a  liferent  tacksman,  and  the 
tenant  of  a  liferenter,  ^pear  to  be  tery  much  in 
the  same  situation;  they  both  hold  possession 
under  a  lease  tenninating  with  the  Ufe  of  their 
author ;  and  the  damage  and  inconvenience  aris- 
ing from  a  summary  removal  will  be  fully  as  great 
in  the  one  case  as  in  the  ether.  Upon  this  prin- 
ciple, therefore,  the  privilege  which  the  one  en- 
joys  ought  also  to  be  extended  to  the  other. 

The  conclusion  seems  to  be,  that,  as  out  prac- 
tice would  not,  on  the  one  hand,  expose  the  sub- 
tenant, possessing  under  a  liferent  tenant,  to  the 
hardship  of  removing  on  the  day  of  the  liferent- 
tenant's  death ;  so,  on  the  other,  when  it  gives  to 
such  sub-tenant  the  same  indulgence  which  has 
been  provided  for  the  tenant  of  the  bferenter,  it 
will  have  done  all  that  justice  requires.^ 
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*  This  is  a  point  which  has  not  heen  considered  as  altogether 
free  from  doubt  Some  eminent  living  authorities  hold^  that^  al- 
though  the  act  1491  is  prior  in  date  to  the  act  1555^  yet  as  both 
acts  were  intended  for  the  benefit  of  tenants^  so  the  usual  warning 
of  forty  days  before  Whitsunday  ought  to  be  given  in  the  circum- 
stances stated  in  the  text.  Besides,  the  act  1555  applies  to  *'  all 
*'  iennenUs*'  of  lands,  &c.,  and  may  therefore  be  said  to  include 
the  tenantof  aliferenter.  . 

^  It  is  proper  to  observe  here,  that  leases  granted  for  the  life^* 
time  of  the  granter  are  not  in  the  same  situation  with  liferent 
leases.  A  leas^  had  been  granted  to  endure  all  the  days  of  the 
lessor's  life.  The  lessor  died  on  the  SOth  March ;  antf.  on  the  4th 
April  following  his  trustees  brought  an  action  of  removing  against 
the  tenant;  but  they  w^re  not  infeft  as  trustees  till  the  5th.  The  ten* 
ant's  defence  was  founded  o;i  the  want  of  title  in  the  trustees ;  and  the 
Sheriff  having  sustained  the  defence,  the  action  was  brought  in  the 
form  of  advocation  befiwe  the  Court  of  Session.    The  Court  did  not 
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in  the  natural  possession  of  the  fiur^    r^ 

tain,  that  a  person,  possessed  of  a  r  g'    ,' 

on  his  own  life  for  its  existena^     J     ; 

fiuh-right  which  can  have  an^  V     r     , 

and^  therefore,  upon  princip'|  |     ^ 

liferentcr  totvc  no  more  titf  I  j     T 

heir  of  the  Ufereriter  hab|  f  /  ■ 

quoted'  has  given  to  thr^l^  /  • 

right  to  remain  tmpw J^  /  ^  jf  .♦  .  , , 

it,  until  the  term  H\^\  ^  -iBBodMfew^ 

death  of  the  lifep/^; '  or  a  p^cMe^uumbcr 

-.     V  M\.,ih^  ,  unless  lie  IB  duly  ^^nu,.^ 

this,  however,  th^  ^  y  ^^^^  ^^^  ^g^ts.  and  the^ 

days  hefore  Wl>^  '^  as  very  iniporfibt:  iOie  farmer 

is  to  removej  ^ntinuie  to  poGsOB  unto  their  t^^t  h^ 

..     .     /  .*liereas,  the  representatives  of  a  liferent 

was   not  m  '      ^  ^^^^  ^  ^^^^  j^j^jj,  posses&ion.   They  can  de-ir 

the    privil^     ^n  the  tenant  whose  tight  is  dedated  to  terminaie' 
was  pasSf     ^'^  ^^  may  therefore  be  lumHuarHy  ejected  og  un« 
'  \\  pissessors.    It  was  ohserTed,  that  even  where  a  Bfe- 

glSlatur  ^^g  subset  his  farm,  the  sub-tenant,  having  a  title  of 
the  p^  ^^  must  be  regularly  watncd.  Johnston's  Ttustees^  peti* 
daV  /^  ^^1  *®^*  ^*^*  ^^^*  Mor.  p.  15207.  A  similar  dfr, 
/t»d  been  pronounced,  Udny  tr.  Brown,  1st  December  18(»^ 
■"^^  ^f(f&ritd,  bu»  referred  to  in  the  report  of  the  case  <if  Jt&hnston V 

'7i»ck  grMited  by  An  heir  of  entail^  in  violation  of  the  prohi* 

^ns  of  the  enfail,  doe»not  exjare  by  tlie  deatii  of  the  granter,, 

L^mvLSt  be  reduced  before  the  tenant  can  be  removed.    Vans-. 

^gnew  ^,  Gillespie,  9Sd  June  1813.     Fac.  €oll.   "In  tMs  case, 

.it  was  ttgued,  that^  as  a  liferent  lease  expired  ipso  facto  by  tKe^ 

death  of  the  tenant,  so  a  tack,  by  a  person  who  was  only  en* 

•titled  to  grant  it  during  his  own  life,  must  T>e  hdd  to  expire 

in  the  same  manner  by  the  death  of  the  granter;  and  Ae  suo 

oeeding  heir  may  enter  de  piano.     But  the  Court  held,  -that  a. 

lease  granted  by  an  heir  of  entail  in  possession  does  not  es^ire  ip^ 

-focto  on  his  death,  but  must  be  reduced.    The  late  Lord  Meadow- 

-bank,  who  was  Lord  Ordinary  in  the  case,  issued  *efollowii^  note; 

' <*  An  heir  of  entail  in  possession  i»  an  unlimited  fiar  in  every  r©. 

*'  spect,  unless  thejwj  crediti,  which  enforces  the  ffettew,  is  brought 
»*  inte^  action  ;  and  ^t  must  be  by  forms  of  law.    Hence^  no^«t 
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%  That  part  of  the  farm  has  been  somi^  and  he 
oafhiot  be  semoved  firam  the  part  sown, 
"^hk  defence  wiU  be  sustained,  to  the  effect  of 
allowing^  the  heir  to  reap  the  crc^  of  that 
part  of  the  hrm  which  has  been  sown ;  but 
he  will  be  burdened  with  a  proportional  part 
of  the  rent,  to  be  estimated  of  oonrse  ac- 
^Kurding  to  the  rate  of  rent  paid  by  the  life- 
xent  tenant,  not  according  to  the  present 
value  of  the  land. 

2.  That  the  &rm  has  been  laboured  a.nd  prepared 
for  sowing. 
This  defence  will  be  repelled:  Sut  the  heir  will 
be  entitled  to  the  expense  bestowed  in  pre- 
paring the  ground  for  the  •crop ;  the  advan- 
tage of  which  is  enjoyed  by  the  proprietor. 

2.  Defences  qfthe  SuKTenantofthe  Liferent 

Tenant 

1.  That  he  cannot  be  removed  without  a  warning, 
in  terms  of  the  act  1535,  or  an  action  under 
the  Act  of  Sederunt,  eaUed  in  Court  forty 
days  befinre  the  Whitsunday  preceding  the 
term  at  which  he  is  to  be  removed. 
This  defence,  it  is  thought,  for  the  reasons  al- 
ready stated,  would  not  be  sustained^  and  on 
this  account  also,  that  these  regulations  had 
in  view  those  xemovings  only  where  the  term 

*'  in  the  face  of  the  fetters  is  ipsojurt  null  Mid  void.  AS  such  acH 
*'  are  only  reducible  when  dudlenged." 
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of  removal  was  fixed,  and  might  be  previonsl]^ 
known,  and  are  in  no  shape  adapted  to  such 
removings  as  the  present,  which  seems  to  he 
better  provided  for  by  the  act  of  1491»  c.  26. 

8.  That  the  sub-tenant  has  not  been  warned, 
forty  days  before  Whitsunday,  to  remove. 

This  defence  resolves  into  the  question,  whe- 
ther  the  sub-tenant  may  be  removed  de piano,* 
on  the  death  of  the  liferent- tenant ;  for  unless 
he  can  be  so  removed,  a  warning  or  action,^ 
called  forty  days  before  the  ensuing  Whitsun- 
day, seems  necessary.  That  he  cannot  be  re- 
inoved  de  piano,  is  supported,  by  the  analo- 
gy of  the  case  of  the  tenants  of  lifi^renters; 
since  the  reason  of  the  rule  applies  equally 
here.  *  The  sub-tenants  hold  under  a  titled 
which  forms  the  distinction  between  them 
and  the  heir;  the  heir  has  no  right  to  enter, 
and,  on  that  account,  possession  is  denied  to 
him ;  the  tenant  is  in  possession  on  a  title ; 
and  so  much  regard  does  the  law  pay  to  a 
title,  tha|  it  requires  a  warning  in  order  to 


W^ta 


*  The  object  of  the  act  1491,  c  26,  was  to  secure  those  possess- 
ing  utider  a  lease  from  beihg  deprived  of  possession  ;  afid  if  it  be 
supposed  that  the  liferent  tenant  dies  on  the  day  preceding  Whit- 
sunday^ to  remove  the  sub-tenant  the  next  day  would  produce 
all  that  hardship  which  it  was  the  object  of  the  statute  to  prevent. 
This  is  to  be  prevented  in  40  oth^'Wsy^  than  by  requiring  the 
forty  days  warning. 

^  Perhaps  the  most  regular  method^  in  this  case^  wo^ld  be  by  a 
warning;  which  was  the  practice  at  the  time  of  the  enactment  14919 
US  this  removing  do^  not  M  un^er  either  the  statute  1555,  or  the 
Actof  Sedierunt.  •   .. 
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(iispossess  tbe  tenant ;  but  that  warning  is  a 
rwaming  adapted  to  the  situation  of  the  ten- 
ant, and  to  the  nature  of  the  right,  and  sup- 
ported by  statute.  On  this  reasoning,  the 
j^ant  of  a  warning  forty  days  before  th^ 
Whitsunday,  after  the  death  of  the  Uferentr 
tenant,  might  be  Catal  to  9  removing. 


Removing  on  the  -Promise  qfthe  Tenant. 

The  tenant,  to  save  trot^l^le,  pn^y  agree  to  re- 
pove;  and,  in  that  case,  he  ougbt  to  give  a  let- 
ter to  th^  landlord,  ol^jiijging  himself  to  remove^ 
and  to  dispense  with  any  warning  or  process  of 
removing.  Even  a  promise  to  remove,  when  prov- 
ed by  the  oath  of  the  tenant,  will  be  a  sufficient 
ground  of  r^mqving^  without  either  yvarnin^  or 
jtbe  caHipg  of  an  action  in  Gourt.f 

But  where  such  proof  is  not  brought,  a  verbal 
promise,  even  when  attended  with  preparation^ 
for  removing  on  the  part  of  the  tenant,  will  not 
be  sufficient :    For  the  tenant's  private  knowledge 


■  Edmonston  v.  Brysoi^s,  28di  July  1744.  KilL  p.  443.  Clk. 
Hume/ No.  274.  Mor.  p.  l^ixBy  knd  Eldbies  voce  Tack^  No. 
10.  Notes^  p.  444.  In  this  case^  the  tenant's  verbal  promise  to  re- 
move without  warning,  was  allowed  to  be  proved  by  reference  to  his 
Daih^  although  the  pursuei^  was  an  apparent  heir  unentered.  The 
converse  had  been  fbund  in  Carlyle  t;.  Lawson,  24th  January 
1734.  Elchies  voce  Tack,  No.  1.  Notes,  p.  442,  where  a  tenant 
had  removed  without  a  renunciation,  and  it  was  found  relevant  to 
prove,  by  the  landlord's  oath,  that  he  had  dispensed  with  a  renun* 
elation.  See  this  case  also  taken  notice  of  in  KilkerraU;  p.  443^ 
PbA  Mor.  p.  12415. 
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Uiat  the  lands  have  been  kt  to  atother,  Iris  com- 
muning with  the  landkrd  fot  a  ne^  lease,  and  a 
public  advertisement  cff  the  fanA,  n^itl  not  be  held 
as  equivalent  to  regular  warning.*  Mxttett^f  how- 
ever, must  remain  entire ;  for  if  any  thing  has  fol- 
Itmed  on  the  tenants  promise,  such,  for  example, 
as  ceding  part  of  tlie  possession  to  the  landlord^ 
or  receiving  payment  of  a  certain  sum,  as  a  con- 
sideration for  removing  without  warning,  or  re- 
ceiving another  farm  on  that  condition,  or  being 
allowed  to  depart  from  a  prescribed  course  of 
cropping; — in  all  such  cases,  it  is  understood 
that  the  rei  interventus  bars  repetitance,  and 
binds  the  tenant  to  remove  according  to  his  pro- 


mise.*' 


'  Gordon  v.  Brydcn,  13th  January  1803.  Fac  Coll.  Mor. 
p.  13854.  In  this  case,  the  landlord  had  vaErious  eonunnnkigs  with 
the  tenant  during  tlie  last  year  of  the  lease^  ahout  a  renewal  of  the 
lease ;  hut  they  could  not  agree,  and  the  farm  was  advertised  in 
the  newspapers.  The  landlord  afterwards  let  it  to  a  new  tenant,  and 
intimated  the  tmnaaction  to  the  farmer  tenant  by  letter,  bat  received 
no  answer.  The  old  tenant  afterwards  walked  over  the  fahn  with  the 
new  one,  as  the  future  tenant.  He  also  sold  part  of  his  stock,  and 
dismissed  a  number  of  his  servants,  as  if  in  contemplation  of  his 
removal.  The  landlord  pleaded^  that  these  cireumstances  dearly 
indicated  an  intention  on  the  part  of  the  tenant  to  dispense  with 
warning.  But  the  Court  thought  all  this  insufficient  to  supply  the 
place  of  r^ular  warning.  A  similar  decision  is  understood  to  have 
been  pronounced  in  the  case  of  the  Town  of  Pertli  v,  Andrew,  21  st 
December  1797,  iVb#  reported, 

^  The  doctrine  here  stated,  is  understood  to  have  been  recog* 
iiised  in  the  following  coses.    Ms^oribanks  v,  Spotdswood,  11th 

July  1795.    Lord  Dundas  r. 1 1th  July  1 796.     Jameson 

II.  Thomson,  15  th  June  1802.    None  of  which  are  reported. 

It  seems  proper  here  shortly  to  take  notice  of  those  cases  in  which^ 
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Decree  of  Removing. 

After  decree  of  removing  has  been  pronoun- 
ced,  the  tenant  must  not  only  remove^  but  he  must 


from  the  Bature  of  the  suljects  let^  the  statutory  wiuning  lb  not  ne« 
cessary. 

I.  Urban  Tenements  and  Houses. ^--^ either  the  solemnities  of 
lihe  statute  1555^  nor  of  the  -Act  of  Sederunt^  are  necessary  in  re- 
inovings  fit)m  urban  tenements.  Even  a  verbal  notice^  given  by  the 
one  party  to  the  other^  will  be  sufficient^  if  it  be  given  forty  days 
before  the  tenn  of  removal^  whatever  that  term  may  be.  Tait  v.  Sligo^ 
fiSd  July  1766.  Fac.  Coll.  Mor.  p.  13864.  In  this  case^  the  ten- 
ant admitted^  that  the  landlord  had  informed  him  in  the  month  of 
December  that  the  tenement  was  let  to  another ;  but  he  insisted, 
that  although,  in  urban  tenements^  the  solemnities  of  the  act  IS5S 
are  not  necessary^  yet  that  certain  established  forms  are  required, 
such  as  chalking  the  door  by  a  burgh  officer^  forty  days  before  the 
term.  The  Courts  however,  seem  to  have  considered^  that  these 
ceremonies  are  regulated  very  much  by  local  custom ;  and  that  it 
is  enough  if  the  material  object  is  answered,  viz.  that  of  giving  the 
tenant  timeous  notice,  so  that  he  may  provide  himself  with  ano- 
ther houae. 

In  Jcdlie  v.  Stevenson,  10th  July  1781;  Fac.  Coll.;  Mor.  p. 

13865,  it  was  held  to  be  a  sufficient  warning  to  the  tenant  of  a 
house  in  the  suburbs  of  Edinburgh,  that  a  town  officer  gave  the 
usual  intimation,  by  chalking  the  door  forty-one  days  before  the 
term,  although  the  house  was  situated  beyond  the  jurisdiction  of 
the  Magistrates. 

It  is  the  custom  in  Edinburgh  for  the  tenant,  who  means  to  re- 
move at  Whitsunday,  to  intimate  his  intention  to  the  landlord  at 
the  Candlemas  preceding ;  yet  where  thlit  intimation  was  not  given 
until  the  24th  February,  the  Court  held  it  to  be  in  sufficient  time. 
Jack  V.  the  Earl  of  Kelly,  20th  June  1795.    Fac.  ColL     Mor,  p. 

13866.  From  this  decision,  it  seems  to  follow,  that  the  intima« 
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leave  the  possession  void.    The.  decree  must  bir 
obeyed  to  the  full  effect,  and  no  apparent  removr 


tion,  whether  from  the  landlord  or  from  the  tenant,  wiH  be  effbc« 
tual,  if  made  forty  days  before  the  term  of  removal. 

ipbe  tenant  of  a  bou«e  in  the  country,  to  whidi  no  hnd  is  at- 
laclied,  may  also  be  removed  iij^ithout  the  8oleinnitie»  of  the  ac^ 
1.555.  Lundin  v,  Hamilton,  19th  December  1758.  Fac.  Coll. 
J^Xor.  p.  1 3845.  But  houses  let  with  several  acres  of  land  attached  to 
them,  are  considered  as  ordinary  rural  tenements,  and  require  re- 
gular wamiQg,  &|?ty  days  before  the  term  of  Whitsunday,  whatever 
be  the  term  of  removal.  M'Naughton  v.  Wilson,  1 4th  February 
1765.    Fac.  CoD.    Mpr.  p.  13857. 

In  the  case  of  ^be  Du^e  of  Queenaberry  y.  Telfer,  )  1th  ^axth 
)756;  Fac.  Coll.;  Mor.  p.  13843,  it  was  found,  that  miners,  and 
labourers  «bout  le^^l  mines,  might  be  removed  on  a  warning  of  M* 
teen  days  from  houses  which  they  po^essed  rent  free  under  the 
tacksman  of  the  mines.  Hefe  the  principt^  tacksman  had  been  re? 
moved  on  the  expiration  of  his  lease;  and  thes«  miners  seem  W  have 
been  considered  neither  as  cottari^  nor  sub-tenanta,  but  nierely  a« 
^rvants,  possessing  without  rent,  and  removable  at  will.  The  fif- 
teen days  were  allowed,  on  account  of  the  hardships  to  which  they 
pight  be  expose^  if  ^ected  witliout  any  premonition. 

II.  Coal  ^orA:^.---Xhe  act  1555  does  not  apply  to  coal  worka,  the 
tenants  of  which  may  be  removed  op  a  wari^ii^,  forty  days  before 
tl|e  term  or  removal,  whatever  tenn  tliat  may  be.  Wauchope 
».  Hope,  15th  December  1T67.  Fac  Coll.  Mor.  p.  13847.  In 
this  case,  the  tack  of  a  coal  work  expired  at  Martinmas^  a|id  no  for- 
mal warning  was  ^ven  until  October.  .The  Court  were  of  opinion, 
'^  that  the  statute  did  not  apply  toremovings^  from,  coal  works,  and 
^'  that  no  more  was  necessary  thap  to  giye  timely  notice,  which  had 
''  been  done  in  this  case/^ 

III.  Grass  Paries. — Where  grass  inolo6nre9  are  let  from  year  to 
year,  the  tenant  may  be  removed  without  the  necessity  of  formal 
warning,  lyiacharg,  petitioner,  9th  Ifjarch  1805.  Fac.  Coll.  Mor. 
Appendix  voce  Removing,  Na  4.  In  this  case,  the  parks  were 
apecially  let  from  Martinmas  1803  to  Martinmas  1804.  At  the  last 
of  these  terms  they  were  let  to  another  tenant:  but  the  former  ten- 
ant refused  to  cede  poasession,  on  the  ground  that  he  bad  re- 
(£ived  no  legal  warning.    A  ^ umipary  applicatipi^  wn^  pifescnted  tQ 
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ing  by  the  form  of  instrument,  bearing,  that  the 
tenant  has  removed  himself  and  his  family,  will 
be  admitted.  This  was  decided  in  a  case,  where 
there  had  been  some  collusive  proceedings  betweea 
the  tenant  and  a  person  who  immediately  seized 
on  the  vacant  possession.*  The  tenant  removing, 
must  cede  the  possession  to  the  landlord,  to  whom 
he  was  accustomed .  to  pay  his  rent,  and  to  no 


the  Sheriff^  for  autli(»ity  to  remove  him^  but  this  was  refused.  On 
an  advocation^  however^  the  Lord  Ordinary  remitted  to  die  Sheriff^ 
•Ifvith  instructioiis  to  rem<^e  the  tenant ;  and  a  petition  to  th^ 
Courts  against  thi^  interlocutor,  was  refused  without  ai^wera. 

From  the  terms  of  one  decision,  it  might  be'  inferred,  that  the 
tenant  of  an  arable  &rm,  let  for  one  year,  may  be  removed  with- 
out formal  warning ;  but,  in  that  case,  there  were  specialties  in  fk^ 
your  of  the  landlord,  and  against  the  bona  fides  of  the  tenant, 
which  must  prevent  its  being  regarded  as  a  decision  upon  the 
general  point  See  the  case,  the  Duke  of  Afgyle  v.  Russell,  7th 
December  1799-  f*^^  CplL*  Mor.  Appendix  voce  .Memoving^ 
^^o.«. 

It  may,  perhaps,  be  assumed  a^  a  ^e  rule,  that  warning  is  ne- 
cessary in  a  rural  tenement,  wherever  it  is  possible,  which  it  cer« 
tainly  is  in  the  case  of  an  arable  &rm  let  for  one  year. 

*  Greenlaw  v,  Adamson,  30tli  January  1634.  Durie.  Mor. 
p.  13888.  The  Court  "  found,  that  a  decree  of  iremoving  wa^ 
**  notfulfilledby  any  instrument  of  obedience,  bearing,  that  the 
'^  party  against  whom  the  sentence  .of  removing  was  obtained  had 
y  removed  himself  and  his  fiunily  from  ^e  lands  decerned,  except 
*^  that  he  had  also  really  delivered  to  the  obtainer  of  the  sentenc^ 
'^  vacuam  possefswnem  ;  for  the  party  deperned,  his  removing  and 
*'  colluding  with  another,  who  entered  to  the  land  at  the  instant  of 
*'  time  of  his  repioving,  i^as  not  effectual  obedience,  but  elusory  ; 
f  ^  neither  was  it  necessary  that  the  obt^ner  of  the  sentence  should 
'^  be  put  to  such  action  of  intrusion,  or  succeeding  in  the  vice 
*'  against  him  |irho  entered  to  the  land  at  the  removing  of  the  other^ 
*^  seeing  the  Lords  found  that  the  party  decerned  ought  to  deliver 
f '  the  possession  of  the  said  hpusea  void  of  any  occupier  and  posses^ 
*'  or  thereof''  ' 
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4H;lier/  N^itbez  is  it  e&eugh  that  the  teoaat  re* 
mwe  himfielC  ^^  must  also  remove  his  sub^ten- 
jmts,  otherwise  he  will  \m  liable  in  vioknt  profits.^ 
l&vtn  where  the  (eoaut  has  removed  himself  aod 
m&Vtenants,  it  will  not  be  hdd  as  a  sQffieieat 
cemiplianee  with  the  decree,  if  the  removing  has 
been  made  clattdestinely  without  intimatioiir  ta 
the  landlord ;  for  in  this  way,  another  may  take 
possession  in  his  stead,  and  defeat  the  object  of 
the  removing;  But  a  distinction  will  be  made 
between  the  case,  where  the  in truder^kes  posses- 
sion immediately  on  the  removal  of  the  outgoing 
tenant,  and  that  where  the  possession  has  been  so 
long  void,  as  that  the  landlord  might  easily  have 
l^nown  that  it  was  so.' 

These,  however,  are  questions  which,  in  the 
present  state  oi  the  law,  are  not  very  likely  to 
arise.  Were  such  a  case  to  oecui:,  in  addition  to 
his  claim  against  the  outgoing  tenant,  who  had 
been  guilty  of  the  collusion,  or  had  neglected  the 


■  Lord  Vester  v.  ]Murray,  15tli  December  1630.    Auchinleck, 

Mor.  p.  13889. 

*  Earrof  Argyll©.  M'Naughton,  1 6th  July  1 6T4.    ^air.  Mor. 

p.  13889. 

•  Budget.  Sir  James  Sinclair,  91st  July  1713.    Forbes.   Mor. 

p.  13891.  "  The  Lords  found  it  not  relevant  to  asscnlzie  the  de- 
'^  fender,  that  he  had  removed  himself  and  his  ftub-tenants  from 
*'  the  lands,  unless  he  had  left  the  possession  void  and  redd,  or  of- 
"  fered  the  same  to  the  pursuer  when  void.  For,  otherwise,  they 
**  thought  him  liable  tanqnam  possessor,  when  another  entered  in 
'*  his  vice,  and  disappointed  the  effect  of  the  warning.  But  the 
^'  Lords,  in  their  reasoning,  made  a  distinction  betwixt  possession^ 
''  occupied  by  an  intruder  suddenly  after  the  party  removed,  and 
^^  intrusion  after  the  possession  had  b^n  long  void^  w  so  long  as 
^'  the  heritor  might  easily  have  known  it  was  so." 
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'^tim  afxuuft  the  kitmder  as  a  vitioaA  f os6e8s<»r/ 


SECT.  V. 

ACTIONS  AT  THE   INSTANCE  OF  THE  TENANTV 

Diffi  aotk^m  at  tbe  Jb^tatiee  df  the  tenant,  maat 
he  either  for  the  ^purpase  ef  attaining  pessesi^iDny  or 


•  See'form  of  a  Summons  qf  succeeding  in  the  vt'ce^  ^Appendix  III. 
'tee^fSm  i^  ihe  Appendix  III^  the  form*  of  ejectton  toH^a  decree  ct 

nemtmd^. 

s     There*  have- been  iMO  recent  decisions  r^arding  the  dSset  of  d^ 
erees  of  removiag.   By  the  first^  it  was*  found  that  if  the  tenant  die» 
"dWr  deeree  efreraovinghai^  been  obtained,  but  befbre  tiie  decree  h^ 
been  extraeted,  the  iandlord  nay  eatract  t&e  decree  and  chaige  the 
tenant's  heirs  to  remove.    Decree  of  removing  in  absence  had  beenr 
fronounced  on  the  4th  April;  -the  tenant  died  on  the  15 th,  after  whidi 
vlihe  landlord  extracted  the  decree,  and  charged  the  widovr  and  diil«r 
drenof  the  tenant  to  remove.    It  was  aigued  ftr  the  heirs,  that  at 
iransferenee  was  necessary.   But  the  Court  held,  that  where  a  party^ 
died  iifter -decree  wsfs  pronounced,  an  action  to  the  purpose  of  ex- 
tract Was  unnecessary^  and  had  never  been  heard  of.  B^sisides,  it  was 
said,  that  the  defenders  here  never  had  apy  title  of  possession  at  all^. 
"find  there  was  no  room  for  tacit  relocation  as  to  them.    Earl  of 
Kintore  v.  Watt  and  Fowler,  9th  December  1809.    Fac  Coll. 

By  the  other  decision,  it  was  found,  that  a  decree  of  removiag 
being  once  final,  although  not  immediately  enforced,  the  tenant 
*ias  no  lease  on  which  he  can  maintain  himself  in  possession.  lO' 
this' case  there  was  no  written  lease,  but  there  was  a  jotting'in  the 
landlord's  cash-book,  from  which  it  appeared  that  the  lease  was  to* 
'endure  for  fifteen  yiars  from  1 802.  In  the  ninth  year  of  this  lease, 
&e  landlord  brought  an  action  of  removing  against  the  tenant,  on 
the  Act  of  Sederunt  1756,  on  the  ground  that  he  was  in  arrear  of 
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for  itnplement  of  some  of  the  conditions  of  the 
lease.  Where  the  granter  of  the  lease  oontinues^ 
proprietor,  the  object  of  the  action  may  be  to  at- 
tain possession;  where,  on  the  othet  hand,  the 
lease  is  rendered  ineffectual^  from  defect  of  powef 
in  the  granter^  the  lessee  will  seek  redress  in  an 
action  of  damages  against  the  granter  or  his  re- 
presentatives. These  actions  are  not  very  likely 
to  occur ;  and  when  they  do  occur,  so  much  must 
necessarily  depend  Oil  the  circumstances  of  the 
particular  case,  that  it  is  needless  to  say  any  thing 
here  of  the  forms  of  such  Actions. 

It  may  be  proper,  however,  to  observe  here, 
that  there  is  ^  very  ordinary  transaction  between 
landlord  and  tenant,  which  merits  the  atten- 
tion of  both  parties.  Where  the  landlord  k 
bound  by  the  lease  to  pay  the  ptiblic  burden$^  it 
Idmost  invariably  happens  that  these  are  ^aid 
in  the  first  instance  by  the  tenant,  who  claims 
corresponding  deductions  at  settling  the  rent 
The  regular  way  of  managing  this  transaction  is^ 
for  the  tenant  to  deliver  to  the  landlord  the  re-^ 


rent.  In  that  action,  decree  of  removing  wias  pronounced  and  ex- 
tracted, but  afterwards  the  landlord  received  payment  of  the  arrears, 
and  the  tenant  continued  to  possess  the  farm  for  another  year,  when 
a  new  action  of  removing  was  brought  against  him.  The  landlord 
contended,'  that  even  had  the  jotting  in  1802  been  a  regular  lease, 
yet  it  was  put  an  end  to  by  the  final  and  extracted  decree  of  remov* 
ing,  and  the  subsequent  possession  was  merely  at  will,  and  not 
binding  beyond  one  year.  The  Court  were  unanimous  in  thinking 
that  the  final  decree  of  removing  had  put  an  en^  to  the  former  lease, 
and  that  the  tenant  had  now  no  title  of  possession.  GriersoD,  peti« 
tioner,  17th  November  1813.    Fac.  Coll. 
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ceipts  for  the  public  Burdens  paid  by  him ;  and 
the  discharge  which  the  landlord  grants  for  thf 
rent  ought  to  specify  that  so  much  of  the  sum  was 
paid  in  money,  and  so  much  accounted  for  by  re* 
ceipts  for  public  burdens^  the  vouchers  of  which 
were  delivered  up;  Should  the  labdlord,  in  place 
of  this,  receive  the  voucher  as  money,  and  give  a 
discharge  fbr  such  a  siim,  without  distinguishing 
the  money  from  the  receipts  for  jKublic  burdens^  It 
might  come  afterwards  to  be  questioned,  whether 
this  was  not  a  payment  entirely  in  money,  of  which 
the  public  burdens  formed  no  part ;  or,  should  the 
tenant,  on  the  othisr  hand,  pay  his  rent,  without 
seeking  credit  for  such  payments,  it  might  after- 
wards be  inferred  that  he  had  been. allowed  cr^t 
for  them.  Thus,  there  are  dangers  on  both  sides 
where  this  transaction  is  managed  cardesslyj  and, 
therefore,  it  is  a  matter  of  importance  to  both 
landlord  and  tenant,  to  express  in  the  voucher,  the 
transaction  precisely  as  it  stood.^ 


*  Veatch  v,  Paterson f  Sd  Deoember  1 664.  Stair.  Mor.  p.  ]  1 3^3. 
This  ease  proves  that  the  eaution  here  given  is  not  altogether  unne- 
cessary; Here  the  tack  contained  a  clause,  relieving  the  tenant  from 
payment  of  all  public  burdens.  Two  or  three  years  after  he  had 
quitted  the  fann^  he  daixned  from  the  landlord  the  amount  of  all 
the  public  burdens  he  had  paid  during  the  currenicy  of  the  lease. 
The  landlord  contended  that  the  presumption  was,  that  all  the  pub<» 
lie  burdens  were  credited  at  settlement  for  the  rent.  The  tenant  an- 
swered, that  this  presumption  could  not  prevail  against  the  writteii 
evidence;  and  had  the  landlord  given  credit  for  these  payments,  he 
ought  to  have  expressed  it  in  his  discharge.  The  Court  consider- 
ed the  cose  to  be  important  as  a  precedent,  and  found  that  the  pre- 
sumption was  in  favour  of  tlie  landlord,  unless  the  tenant  could  in- 
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Actions  at  the  tenant's  instance  are  aMm 
likely  to  l)eoame  necessary,  tor  the  purpose  of  com- 
pelling the  Umdlotd  to  periEbrm  the  oUigatioss  in« 
eiunhent  upon  him  hy  the  lease,  or  to  seoo^er 
damages  for  tbrir  neglect  On  this  subject,  there 
is  one  nde  which  the  tenant  ought  always  to  le- 
^eoUect,  via.  That  wherever  the  landlord  is  tmind 
to  peiftrm  any  act,  such,  for  example,  as  to  hwSid 
lionses  on  Uie  ftrm,  or  to  make  endosures,  the 
«m-performance  of  which  will  auhjeot  him  to  a 
'clmn  fer  damages,  the  tenant,  if  the  landl<»d  de- 
lays to  impkment  his  obligation,  ought  to  make 
a  requisition  upon  him  to  per&rm  it,  under  farm 
of  instrument.  If  such  a  requi»tion  is  n^lected, 
and  an  action  at  the  instance  of  the  tenant,  &ir 
damages,  becomes  necessary,  it  may  happen,  that 
the  time  at  whidi  the  requintion  to  perform  the 
obligation  was  made  will  be  proveable  only  by 
4he  landlord's  writ  or  oath.* 


struct^  by  the  landlord's  writ  or  oatli^  that  these  burdens  were  not 
credited  at  settlement  for  the  rent. 

*  The  Earl  of  Dundonald  v,  Alexander^  14th  January  1747. 
Kilk.  p.  444.  Mor.p.  12415^  and  15911.  Here  the  landlord  be- 
came bound  to  make  enclosures.  The  tenant  continued  ftr  many 
years  to  pay  his  rent  without  requiring  these  enclosures  to  be  made ; 
at  last  he  suspended  a  charge  for  payment  of  the  rent^  on  the  ground 
that  he  had  sustained  considerable  damage  by  the  landlord's  -ne-i 
gleet  to  make  the  stipulated  enclosures.  The  Lord  Ordinary,  in  re- 
spect of  the  payment  of  rent  for  so  Igng  a  time,  without  any  requi- 
sition to  have  the  ground  enclosed,  repelled  the  reasons  of  mspen- 
6ion,'but  he  ordained  the  landlord  forthwith  to  enclose  the  lands,  since 
the  tenant  now  required  it.  The  tenant  reclaimed  against  this  inter- 
locutor. On  advising  a  petition  and  answers,  it  appeared  that  the 
landlord  hadobeyed  the  Lord  Ordinary's  appointment  by^ndosingdie 
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TACIT  iWEtOCATlOt^. 

^ACIT  relocation  is  A  proviisioii  of  our  law,  by 
^hich  a  lease,  after  the  term  stipulated  for  its  ex^ 
piratiouy  is  held  to  be  renewed  from  year  to  year, 
under  the  same  conditions,  until  one  or  other  o£ 
the  parties,  by  a  legal  intimation,  signifies  bis  in^ 
Mention  of  bringing  the  contract  to  a  close. 

This  rule  is  not  recognised  in  the  law  of  £ng-> 
land,  and  has  been  adopted  into  our  law  from  the 
Homan.  It  was  introduced  into  the  law  of  this 
tountry  at  a  time  when  leases  were  held  in  small 
estimatioUy'^-when  there  was  no  inducement  to 
change  one  tenant  for  another,  on  account  of  supe^ 
rior  skill  or  capital, — and  when,  in  fact,  few  changes 
Were  made.    The  particular  state  of  the  country^ 


ground;  and  '*  as  to  bygone!^  no  regard  was  had  to  what  was  pleaded 
"  by  the  tenant^  that,  esto,  he  had  tnade  no  Kquisitioiiy  the  landlord 
^'wasliahle;  fltf^  lihough  where  a  particular  day  is  fiyed  for  periRurm<* 
*/  anee,  dies  tnterpeUat  pro  hominet  and  thougjl  quod  sine  die  debetur, 
*^  presenti  die  debetur,  so  that  presenti  die  peH  potest ^  yet  till  requisi* 
^*  tion  is  made^  dies  non  venit.  But  all  the  question  was^  how  fiir  he 
'^  eoiiB  be  allowed  to  firore  2>y  t0}AiMie#,  that  he  had  inade  a  reqtti8i« 
"  tion  on  the  landlord^  which  he  averted  he  had  doi^e.  As  to  which| 
'^  the  rule  was  agreed  to  be^  that^  wherever  requisition  is  necessary^ 
"  if  there  be  no  instrument  taken  on  it,  it  can  no  othertoiie  be  proved 
**  than  by  the  writ  or  0ath  of  party,  agreeaUe'to  what  we  have  in 
*'  Stair's  Institutes^  tit  Accessory  Obligations.  Nevertheless^  it 
"  was  doubted^  whether,  in  this  case,  there  might  not  be  an  excep- 
'*  tion,  on  account  of  the  rusticity  of  the  party:  and  therefore  he 
'*•  was,  before  answer,  ordained  to  give  in  a  coadeacendence  of  the 
"  time  when  such  requisition  was  made,  and  of  the  witnesses  by 
"  whom  he  proposed  to  prove  it ;  and,  of  this  date,  he  was.allowed 
*'  a  pMx^i  baloM  answer." 

2  K 
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and  the  prevalence  of  civil  law  doctrines  amongst 
out  lawyers  at  that  time»  seem  to  h^ve  led  to  the 
adoption  of  this  rule,  which,  as  the  commerce  of 
land  increased,  had  the  e£Eect  of  rendering  remov-* 
ings  mere  difficult  The  ground  of  this  presump^ 
tion  is  the  want  of  intimation  from  either  of  the 
parties*;  and  it  is  not  affected  by  the  death  or 
d«*an{rement  of  either  of  them,  though  these  are 
events  iucoiisktent  with  that  presuin^  renewal,  or 
even  continuance  of  intention,  which  seems  to  be 
necessary  for  t^e  very  existence  of  this  presump* 
tion.  These  are  circumstances,  too,.  wUch  have  in- 
duced the  commentators  on  the  civil  law  to  doubt 
whether  the  relocation  could  take  place  under 
them. 

These  are,  bowev^,  certain  situations  in  which 
tacit  r6loca(tion.is> not understood'^to  take  place;  as, 
r.  Where  a  principal  tacksman  has  let  his  farm 
to  a  sub- tacksman,— on  the  expiration  of  the  prin- 
cipal lease,  it  is  held^  that  there  is  no  ground  for 
tacit  relocation.*  2.  There  is  bo  tacit  relocation  in 
judicial  tacks  of  seq\iestrated  estates;  for  which 
Mr.  £rskine    assigns   these .  reasons : — **  Firsts 
'*  Because  there  is  no  deed  of  the  Comrt  interposed 
**  in  judicial  tacks,  from  which  the  consent  of  the 
^  Judges  to  continue  the  lease  may  be  inferred ; 
for  warning  is  never  used  by  the  Court  of  Ses- 
sion, and  it  is  the  omission  of  this  form  in  volun- 
tary leases,  by  landlords  who  are  wont  to  use  it, 
which  is  one  of  the  grounds  of  tack  relocation* 
Secondly,  Because  in  judicial  sales,  where  the 

»  Stair^  Inst.  B.  II.  tit  iz.  §  ^.    Ersk.  Inst.  B.  II.  tit.  yl  §  3e» 
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*'  tacksman  must  give  security  to  the  creditors  for 
the  tack-duties  during  the  lease>  the  relocation  or 
new  lease,  cannot  suhsist  on  the  same  precise 
footing  with  that  which  was  first  granted  by  the 
*'  Court,  and  reduced  into  writing ;  for  the  tacks- 
*'  man's  cautioner  in  the  lease  is  loosed  from  his 
*^  engagement  after  the  expiration  of  the  term 
'^  expressed  in  the  judicial  tack,  to  which  term 
**  only  he  had  bound  himself."' 

Where  the  common  lease  contains  regulations 
inconsistent  with  a  lease  of  one  year's  endurance, 
it  may  be  questioned  whether  tacit  relocation  can 
take  place.^ 


*  Ersk.  Inst.  B.  II.  tit.  vi.  §  36. 

'^  See  Supra,  p.  479,  as  to  tacit  relocation  in  the  heirt  of  liferent 
tenants. 


THE  END. 
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DECREE,  A.  D.  863. 


jREMOVIIjrG  TENANTS,  ON  ACCOUNT  OF  TffSI^ 
BETERiORATING  LANDS. 


JiXH&ATOU,  by  yN^Btom  ikAB  racord  b  published,  gives 
it,  <*  t.uin  proi>ler  jm^iUo?  ritus  a4  eruditionem  ejus  f em* 
<*  ports  qi^ctantes,  tma  pit>pter  Ifttinse  linguie  enorm 
f^  abusum  ^  tbe  title  which  he  gives  it  is,  **  Piacitu 

V  in  l^ucensi  urbe  habitum,  a  Johanne  Episcopo  Pisan 
5<  ejt  Adalbert9  Marchione,  Missis  Ludoviei  XI.  August! 

V  in  .9U0  Hieremias  £piMx>pus  Lucenais  contra  quo»i> 
f (  dam  ^butentes  Emphyteusi  litem  obtinet,  anno  859.^ 
The  record  itseliT  is  in  these  terms ;  *<  Dum  ap  eelsa  po* 
iestatem  dongtni  nostri  Hludovid  magni  Imperatoris  di* 
recti  fuissent  Johamiem  venerabilem  fancti  Pisensia 
Efodette  Episcopvs,  nee  non  et  Adalbertum  Marchionem 
aeu  Gausbartum  yassum  ejt  ininistrjim  minor  ipsius  Im« 
perialis  potestatem,  et  ippnjijincti  fuissent  hie  civitat4^ 
l4ica  Cairte  viddicei  Ducale,  e^  resedissent  in  judicii^ 
in  Sala  ilia  tefestile  cuip  ipsis  et  nos  BiMchimbaldo  Scha«> 
binus  Florentinensis  Urbem»  Ardp/  Ad^lberto,  Chuni*- 
mundo,  Gherimundp,  item  Chunimundo,  et  Andreay 
Kotariuset  SchabinuspredicteJLucane  Civitatis,  ubi  nor 
jinsciam  adjermit  ^rilmndo,  '^u0diipundo>  Auriperto| 
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^  adque  Sisimundo  vassi  Domni  Imperatoris,  Widelgri« 
mus  Gastaldius  nosier,  Ildeberto,  Ghisperto,  Ildebaldus 
Albolfo,  Fraimundo,  Wiliperto,  Petrus,  Fluiperto,  Teu- 
perto,  Ardolfo,  Wi'ttingo,  Ato,  Fraoltoii  Adalfridi,  Leo, 
Filuarto,  Adalbert©,  Ghisperto,  Atiriperto,  Warnifridi, 
&c.  et  reliquos  plures.     Veneruntque  ibi  ante  nos  Hieri* 
mias  gratia  dei  humilimus  Episcopus,  una  cum  Teufridi 
Avocatus  Doipui  Episcoporum  ipsius  Sancti  Martini, 
i)ec  non  ex  alia  parte  Belisarius  Presbiter  una  cum  Leo 
Avocato  Suo,  Samuele  et  Aurualdo  germanis  filii  quon* 
dam  Anspaldi  Clerici,  abenduio  inter  se  altercationem 
dicendum  nobis  ipse  Teufridi  Avocato:     Suprascripti 
Bellisartus  Presbiter^  Samuel  et  Ansuald  germanis  abere 
vid$tur  Eccksia  Sancia  Marie  et   Sancti  Gervasii  cum 
casis  et  rebus  ej'iiSy  et  esse  livellum^  quomodo  eas  da  quon* 
dam  Ambrosio   antecessore  tatius  Domni  Hieremie   Pre^ 
8ul  eas  receperent  iste  Bellisarius  Presbiter^  qui  tunc  cle^ 
ricus  erat^  et  Samuel  germani  da  parte  Sancti  Martini. 
'3M  eandem  Kcclesiamy   casis  et  rebus   eorum  pegiorate 
sunt:    unde    secundum   suorum    repromissionem  a  parte 
Sancti-  Martini  competit  eidem  Ecclesiis  casis   et  rebus 
ejus  per^dere  debunt,    Deinde  quero  accipere  justilm.     Dic- 
tum hoc  fecimus  nobis  libellum  ipsum  ]egi^     Contineba- 
tur  in  eum  inter  c^teros  sermones^  qualiter  sep6  dictus 
Bellisarius  Presbiter,  qui  tune  clericus  erat,  et  Samuel 
gefmant  filii  quondam  Anspaldi  cleriei  per  oartuiam 
Livellario  ordine  ab  Ambrosius  Episcopus  dedisset  eis 
censum  persotvendum;    idest  ilia    portio  de  Ecclesia 
Sancti  Marie  et  Saneti  GervaSfi,  sita  6unt  prope  murum 
istius' civitatis  Lucane,'  pertinenens  ipsius  Episcopatui 
Sancti  Martini,  quas  ipse  genitor  eorum,  et  quod  Teu- 
deraJus  Presbiter  ad  raanus  suas  abuerunt,  cum  ourte, 
casis  domnicatis  et  Massaricias,  quantum  ad  ipsis  curtis, 
casis  de  predictas  duas  portiones  fuerant  pertinentes^ 
et  ipse  genitor  eorum  et   quod   Teuderadus   presbiter 
abuerant,  receperat  in  integrum  tali  ordine,  ut  in  suas, 
qui  supra  germani  Yel  de  heredibus  suis  fuissent  et  peiv. 
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luaDsksent  potestatem  abendi,  posideadi  ^gubernandi, 
xneliorandi,  et  usufructuandi  officium  Dei,  et  luminaria 
per  suaa  dispositiones  in  easdem  Ecclesiia  die  noctuque 
fieri  debuisset,  rectum  moderanaine^  et  ei  vel  ad  suc^ 
cessoribus  ejus  per  singulos  annos  exinde  in  pascha  Do- 
mini nostri  Jesu  Christ!  ei,  vel  ad  vicedomui,  vel  ad 
locho  posito  si|orum  a  parte  Eoclesiis  suis  Sancti  Mar- 
tini hie  Lttca  in  Domo  hujus  Episcoporum  dare  et  pe- 
rexolrere  debuisset  deoarios  bonos  numerum  nonaginta 
per  se,  aut  per  Missos  sCios,  et  in  festivitatibus  .Sancte 
Marie  reddere  et  dare  debuissent  ad  primicerium  ejus, 
vel  quale  Misso  ilUs  ibi  direxissent,  medietatem  offertas 
et  candelas,  que  in  ejus  festivitatibus  ibi  datas  et  oifer- 
tas  fuissent  de  ipsa  suorum  portionem.;  iCt  4e  secundo 
in  secundo  aaao  eis  et  sacerdotef  seu  clerum  suum 
quarta  feria  post  pascha  Domini  gustarem  unum  ibi 
iacere  et  dare  debuisset  cum  Vallerino  Preshiter,  quo- 
modo  antea  consuetudo  fuerat  de  ipsa  Ecclesia  fa^iendL 
Et  quis  de  eis  suprascripti  germani  sine  herede  mor- 
tuus  fuisset,  tunt  ipsa  ejus  portio,  qui  de  eis  vivus 
fuisset,  in  eorum  et  de  beredum  suorum  revertisset 
potestate  in  suprascripto  ordine  habendi.  Et  si  ita 
non  adimplissent  ^et  conservassent,  sicut  supra  legitur, 
aut  si  predictas  portioned  seu  casis  et  rebus,  quas  ei  dfti 
derant,  pegiorata  fuissent,  et  omnino  non  fecisset  quali- 
ter  supra  promiserat  spoponderas  ,  eis  ipsis  germanis,  et 
euis  heredibus  componere  eidem  Ambrosii  vel  ad  suc- 
cessoribus  ejus  penam  argentum  $oIidos  quadringeatosy 
sic  tamen  si  Ansualdo  germanus  eorum  ad  suam  legiti- 
mam  etatem  pervenisset,  et  in  suprascripta  convenien- 
tia  cum  eis  stare  et  permanere  voluisset,  vel  ejus  here- 
dibus licentia  habuisset,  jiicut  unus  de  eis  in  omnibus^ 
qualiter  supra  legitur,  in  suprascripto  ordine.  Et  lege- 
batur  scriptum  fuisset  libelhim  ipsum  per  manqs  Andree 
Notarii,  regnante  Domno  nostro  Hlotario  Imperatore 
Augusto  anno  Imperii  ejus,  postquam  in  Italia  ingressus 
es&et,  vigesimo  secundo  (A.  D.  844.)  Nonaa  Martii,  In- 
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dictfone  Septima.    Roboratum  efat  a  testibus,  et  post 
traditum  compietum. 

Libellum  ipsum  relectum,  interrogavimus  jam  dieto 
Ansualdo,  si  ipse  in  jam  dicta  coATenentia  de  supradicto 
HFello  stare  et  permanere  voluisset  an  non.     Set  ipse  An- 
sualdos  statim  dixit,  quod  in  eadem  conTenentia  de  su- 
prascripto  livello  stare  et  peitnanere  voluisset,  nee  ttou) 
de  aliis  germani  sui.    Cum  boc  ita  dictnm  futsset,  inter- 
Mgavimus  jam  dicti  germani,  sive  Leo  Avocato  Supra- 
dicti  Bellisarii  Presbiteri,  si  Ecclesiis  seii  casis  et  rebus 
eorum  postquam  eas  per  jam  dicto  libellum  acceperat, 
pegioratas  essent,  an  non.    Ecclesiis  et  rebus  ejus  abuis- 
sent  vei  tenuissent,  vel  si  ipsa  jam  fata  conyenentia  fe- 
eissenty  sicut  in  ipsum  legebatur  Ubellum,  antsi  Eccle- 
siis, casis  et  rebus  eis,  quas  per  ipsum  libellum  accepe- 
tat,  pegioratis  essent,  an  non.     Set  ipsis  germanis  et  Leo 
avocato  professi  dexerunt,  quod  Ecclesiis,  casis  et  rebus 
ipsis  abuissent  et  tenuissent,  et  ipsa  convenentia  feds- 
sent,  et  pejorata  non  essent.     Refertiim  hoc,  tunc  ipse 
DomnuB  Hieremias  Episcopus,  obtulit  firevem  unum 
ubi  continebatur  inter  ceteros  sermones,  qualiter  Dom- 
hus  Hludivieus  gratia  Del  Imperator  Auguiitus  invectis- 
aimi  Domni  Hlotbarii  filius  omnibus  fidelibus  suis  notum 
esse  Yolebat  quia  JofaannenI  venerabilem  Episcopum  et 
Adalbertum  dilectum  Marcbionem  suum,  nee  non  Gaus- 
bertum  Vassum^  et  ministros  suos,  Missos  suos  constitu- 
tes abuisset,  nt  quicquit  ex  Episcopatum  Lucense  ap* 
tractum  invenissent,  tam  Tuscie  partibus  quam  Roma- 
nic, diligentissime  sup  Sacramento  per  inquisitioDem  in^ 
Testigare  studissent,  atque  secundum  ipsam  inquisiiid" 
neni  difinissent.    Si  vero  aliqua  orta  fuisset  comtemptio^ 
que  deliberare  ibi  menime  potuissent,  sub  wadta  firmis>* 
que  fidjussoribns  hoc  ante  suam  venire  fecissent  preseotia. 
Precipientes  vero  jam  dictts  Missis  suis,  ut  ita  per  omnia 
ipsam  jussionem  suam  adimplere  deceirtassent,  sicuti  gra^ 
Ham  suam  abere  cupissent,  et  ut  hoc  certius  credidisset, 
de  anulo'  suo  supter  jusserat  sigellari.    Brevem  Ip^um 
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^lectunt,  dicebat  ipse  Teufridi  eoramdem  Johanni 
Episcopiy  Adalbert!,  et  Gausberti  Vassi  Domni  Imper^ 
Uteris:  Certe,  si  vos  vuliis  ipsa  inquisiiio  facere^  sieuti 
Dinnnus  Imperator  vobis  mandaviif  nunc  certa  iuvenitur 
Veritas^  quomodo  Ecclesiis^  casts  et  rebus  ipsis  prejwaic 
sunt  Tunc  ipsi  Missi  Domni  Imperatoris  denomi<- 
nati,  hominibus  hie  sunt  Uggo,  Ildo  germani  Aroghisi, 
Deusdedit,  Popo,  et  Teuderado  germanis,  sicut  fece* 
runt  venire  presentia  qui  hoc  sciebant,  et  unusquisque 
eos  jurare  fecerunt  ad  dei  Evangelia,  ut  quicquit  exind^ 
sciret,  certa  in  omnibus  eis  dicere  veritate.  Iti  primli 
Uggo  dixit.  Scio  de  Ecclesia  Sancte  Marie  et  Sancti 
Gervassiy  quia  postquam  de  ipso  livello  acceptafuit^  quia 
nunc  prcjorate  sunt.  Ildo  similiter  dixit,  &c.  Post  eo 
igitur  inquisitio  facta  et  sagramenta  deducta,  et  ttivenis* 
sent  ipsi  Missi^Domni  Imperatoris,  quod  taliter  ipsis  pe» 
joratis  essent:  interrogaverunt  jam  dictis  Bellisarium 
Fresbiter,  et  Leo  Avocata  ejus,  sive  Samuel  et  Ansualdo 
Germanis,  si  forsitans  aliquit  aberet,  quod  adversus  ip^ 
80S  homines  contradicere,  aut  si  eos  reprobare  poterent^ 
an  non. '  S^t  ipsis  Bellisarius  Presbiter  et  Leo  AvocaUi 
8U0,  adque  Saniuel  et  Ansualdo  germani  dixeriint,  quod 
eos  reprovare  non  poterint,  nee  tiullam  abuisset  quod 
aversus  ipsos  homines  contradicere  ^ut  aliqua  approva-» 
tione  facere  potuissent.  Professio  ac  facto  recolentis 
nobis  in  unum  Judicibus,  paruit  nobis  recte  una  cum  re* 
liqui  nobiscum  ibi  adesentibus,  et  inventa  causa  initeni<> 
mus,  quod  Ecclesiis  ipsis  prejerati  essent.  Ita  judicavi-> 
ftius  et  wadia  dare  facimus  ipsum  Samuel  et  Leo  Avoca<* 
to  jam  dicti  Bellisarii  Presbiteri,  sive  Ansualdo  germano 
eorum,  propterea  quod  ipse  Ansualdo  staret  in  ipsa  cpn* 
venientia  de  ipsum  libellum,  et  unus  de  aliis  gennanit 
suis  eidem  Teufridi  avocato  per  ipsum  libellum  repro-> 
miserat,  a  parte  ipsiu?  Episcopatui  Sancti  Martini  conw 
ponere  illos  quatringentos  soledos,  quod  ibi  legebatur, 
et  fecimus  et  dare  vadia,  esset  paratus  ab  eb  compositid 
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'  ipsa  recipere.   £i  dum  talia  hec  omnia  ab  ordine  £Eu:tum 

fuisset,  tunc  optulet  jam  fato  Domnus  Hieremias  Epis- 
copus  Preceptum  unum  a  Domno  Ipiisimo  Hludovicus 
Imperator  facto»  ubi  legitur,  et  nobis  ostenso,  quas  ipsi 
MiMi  DomBi  Imperatoris  leg!  fecerunt,  ubi  contineba- 

I  tur. 

i  In  nomine  Domini  nosiii  Jesu  Cbristi,  Dei  eterni 

I  Hludovicus  gratia  Dei  Imperator  Augustus,  Innctissimi 

'Domni  Imperatoris  Hlotharii  filius.  >  Omnibus  fidelibus 
Sancte  Dei  Ecclesie^  hac  qo^tIs,  presentibus  scilicet  et 
futuris  notum  sit,  ad  aures  mansuetudiois  nostriesset 
perventumV  qualiter  Pontifex  Sancte  Lucensis  Ecclesie 
rebus  ipsis  pertinentibus  tarn  pro  immunitatem,  quam-^ 
que  etiam  proprio  lucro  per  libellos,  hac  fiduciariis,  ali-r 
isque  conscriptionibus»   quibusdam  hominibus  dedisset 
unde  nunc  maximum  damnum  pnefata  patitur  Ecclesia, 
adque  Kector  et  Pastor  ejusdem  Ecclesie  nostrum  dignis<p 
fiime  Don  valeat  peragere  servitium,     Nos  vero  utilita- 
tern  jam  dicte  Ecclesie  Pastorem  ipsius  necessitatem  pro* 
videntes   Hiearemi,   cui   ipsum  dedimus  Episcopatum» 
lioc  nostrum,  preceptum  fieri  jussinius  pro  securitate,  et 
coneedimus,  omnes  res  sue  Ecclesie  recipere,  adque  se« 
cundum  suam  utilitatem  disponere;  omnes  vero  libellos, 
omnesque  scriptiones  inde  factos,  irritos  et  vacuos  esse 
stratuimus,  simulque  etiam  cunctas  ordinationes  adnihi* 
latas  phore  sancimus,  sive  Cleriqis  sive  Laicis  sive  etiam 
Feminis,  ut  inde  mo<)o  retineat  secundum  hoc  nostrum 
preceptum,  irritum  sit:  atque  prefatas  Hieramias  Pastor 
ejusdem  Ecclesie^  nostra  auctbritate  omnia  ad  nos  reci* 
piat,  et  secundum  quot  visum  fuerit,  ad  suam  suaque 
Ecclesia  disponat  utilitatem.    Nam  quicumque  aliquit 
de  jam  dictis  rebus  absque  voluntate  et  concessionem 
prefati  Hieremie  quocumque  modo  retinuerit,  sciat  se 
nostrum  incurrere  ofTensione.     Et  ut  hoc  ab  omnibus 
certias  credatur,  ac  dlligentius  observetur,.  de  aonlo  nos* 
tro  subter  jussin;i|is  sigillari. 

Dructemirus  sacri  Palatii  Notarius  recognovi 
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Data  Quintum  Nonas  Octobris,  anno  Christo  propitio 
Imperii  Domni  Hlotharii  pii  August!  trigesimo  tertio, 
et  Hludowici  Imperatoris  in  Italia  Tertio,  Indictione 
Prima  (A.  D.  852.) 

Actum  Curte  Turiola  Palatio  Regio  in  Dei  nomine 
feliciter.     Amen. 

Preeeptum  ipsum  relectum,  tunc  ipsi  Missi  Domni 
Imperatoris  mandaverunt  nobis,  ut  quicquid  esinde  no* 
bis  rectum  apparuisset,  eidem  Hieremie  a  parte  ipsius 
Episcopatui  Sancti  Martini  reountiassimus.  Et  ideo  no- 
bis paruit  esse  rectum  una  cum  omnibus  nobiscum  ibi 
adesentibus,  ita  ei  renuntiavimus,  ut  juxta  ipsum  pre* 
ceptum,  quod  Oomnus  Imperator  ei  concesserat,  predic* 
tis  Ecclesiis  cum  rebus  suis  abere  deberent  parte  Eccle- 
fiie  Sancti  Martini  cujus  proprietas  esse  videbatur.  Un« 
de  hunc  notitia  Judicati  pro  securitate  partem  Ecclesie 
Sancti  Martini  fieri  previdimus,  ut  in  eadem  maneat'de^ 
livieratione,  et  Petrum  Notarium  scribere  admonuimus, 
Anno  Imperii  Domni  nostri  Hlotharii  magni  Imperato* 
ris,  postquam  in  Italia  ingressus  est,  {Trigesimo  pri* 
mo  et  fiHo  ejus  Domnus  noster  Hluduvicus  idemque 
Imperator,  Anno  Quarto,  mense  Aprile,  Indictione 
Prima, 

"*  Ego  Ardo  Scfaavinus  ivi  fui 

Ego  Adelpertus  Schavinus  ivi  fui 

Ego  Chunimundo  Schavino  ibi  fui 

Ego  Tuedimundo  ib  fui 

Ego  Adalmanno  ivi  fui 

-|*  Signum  manus  Albolfi  ibi  fuit,  &c. 
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FORMS  OF  THE  LEASE, 


OF  THE  FORM  OF  THB  LB  ASS  PROFQSJSD  WV 

LORD  KAIMS* 


Xn  Speaking  of  tbe  conditions  by  which  it  I^as  been 
{Proposed  to  restrict  the  operations  of  the  tenant,  and  to 
jpecure  a  plan  of  management,  that  may  preserve  the: 
'£srm  in  the  highest  state  of  cultivation,  the  plan  pro- 
posed by  Lord  Kaim3  has  been  mentioned.  But  before 
giving  the  form  of  this  lease,  it  is  proper  to  preface  it 
with  some  observations  made  on  it  by  an  eminent  pracp 
tical  agriculturist.  Dr.  Anderson,  in  his  View  oS  the 
Agriculture  of  Aberdeenshire  says,  *^  He  (Lord  Kaims) 
<^  assumes  it  as  a  postulatum,  that  a  landlord  and  ten- 
^^  ant  are  capable  of  forming  a  tolerable  just  estimate  cS 
"  the  value  of  the  land  in  question,  for  a  short  period 
<<  of  years,  such  as  it  is  customary  to  grant  leases  for  in 
'^  Scotland,  say  21  years;  and  having  agreed  upon  these 
*'  terms^  which,  for  the  present,  we  shall  call  ^100  of 
^*  rent,  the  tenant  expresses  a  wish  to  have  his  lease 
<^  extended  to  a  longer  period.  To  this  the  proprietor 
'^  objects,  on  this  ground,  that  it  is  not  possible  to  form 
*^  a  precise  estimate  of  what  valu^  the  ground  may  be, 
'^  at  the  end  of  that  period.     He  has  already  seen,  that 

ground,  for  tbe  last  21  years,  has  increased  much 
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**  more  in  valoe  than  anj  person  at  the  beginning  of 
<*  that  period  could  easily  have  conceived  it  could  have 
*^  done,  and  therefore  he  cannot  think  of  giving  it  off 
<<  just  noW)  for  a  longer  period,  as  a  nmilar  rise  of  value 
*^  may  be  expected  to  take  place  in  future.  This  rea* 
"  sontng  appears  to  be  well  founded^  anil  therefore,  to 
^  give  the  landlord  a  reasonable  gratification,  be  pro* 
^  poses  that  it  should  be  stipulated,  that  if  the  tenant 
*'  should  agree  to  give  H  certain  rise  of  rent  at  the  end 
**  of  that  period,  suppose  ^80,  the  landlord  should  con-> 
^  sent  that  the  lease  should  run  on  for  another  period 
^  of  21  years,  unless  in  the  trases  to  be  after  men- 
"  tioned. 

^*  But,  as  it  maj  fallen  that  this  J?20,  now  stipulate 

'<  ed  to  be  paid  at  so  distant  a  period,  may  be  more 

'<  than  the  fiirmer  will  find  he  is  idile  to  pay,  an  option 

<'  shall  be  given  to  him  to  resign  his  lease,  if  he  «hottld 

*^  find  it  the  case,  by  giving  the  landlord  legal  iHotiee^ 

^*  one  year,  at  least,  before  the  expiry  of  the  lease* 

'*  But  if  that  notice  be  omitted  thus  to  be  given,  it  shaU 

<<  be  understood  that  the  tenant  is  bound  to  hold  the 

**  lease  for  the  second  81  jrears,  at  the  rent  specified  m 

**  the  contract    And  if  the  laiidlord  does  not  give  Ibe 

<^  tenant  warning,  within  one  month  after  that  period, 

^  it  shall  be  understood  that  he,  too,  is  bound  to  aceept 

<<ofthe  stipulated  rent,  for  the  31  years  that  are  to 

'^  succeed. 

*<  It  may,  however,  also  happen,  that  the  sum  specie 
^  fied  in  the  lease^  may  be  a  rent  considerably  below 
<<  the  then  present  talue  of  the  fai'm ;  or  the  proprietor 
^'  may  have  very  strong  reasons  for  wishing  to  resume 
*<  die  possession  of  that  land,  or  to  obtain  an  adequate 
^<  rent  for  it  t  A  power,  therefore,  ahonld  be  given  to 
'^  him  in  either  case,  to  resume  the  lands,  if  he  should 
^  so  tooline.  But,  as  a  great  part  of  that  present  va1ue> 
<<  m^r  be  owing  to  the  exertions  of  the  fairer,  who 
^  has  laid  out  mofmtY  upon  the  fium,  in  the  hopes  of 
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<<  enjoying  it  for  a  second  term  of  21  jeitrs,  it  woidd 
*<  be  unjust  to  deprive  him  of  this  benefit,  witboul 
"  giving  him  a  valuable  consideration  for  that  improved 
**  value.  On  this  account,  it  should  be  stipulated,  that 
<*  in  case  the  proprietor,  at  this  time,  resumes  the  fann^ 
**  he  shall  become  bound  to  pay  to  the  tenant,  ten 
<f  years  purchase  of  the  additional  rent  he  had  agreed  to 
*'  pay,  which,  in  the  example  above  atated,  would  be 
•«  ^200  Sterling. 

<<  But  the  land  may  be  woith  still  more  than  the  £20 
^  of  rise  mentioned  in  the  lease,  and  the  tenant  may  be 
*'  content  to  pay  more,  say  «?10,' rather  than  remove, 
'^  and  he  makes  offer  accordingly  to  do  .so.  In  that 
<'  case,  the  landlord  should  be  bound  either  to  accept 
<*  that  additional  offer,  or  to  pay  ten  years  'purchase  of 
**  that  also,  and  so  on,  for  every  offer  the  tenant  shalf 
**  make,  before  he  agrees  to  remove  from  the  farm. 

**  In  this  way,  tlie  landlord  is  always  certain  that  he 
**  can  never  be  precluded  from  obtaining  the  full  value 
*^  for  his  land,  whatever  circumstances  may  arise.    And, 
'^  if  the  tenant  should  prove  disagreeable,  so  that  he 
^^  would  wish  rather  to  put  another  in  his  place,  upon 
**  the  same  terms,  it  can  never  be  any  hardship  up^m  the 
^*  landlord  to  pay  the  stipulated  sum,  because  it  would 
**  be  the  same  thing  to  him,  as  if  he  bought  a  new  estate 
at  ten  years  purchase,,  free  of  taxes,  a  thing  he  never 
can  expect  to  do.     It  is  indeed  true,  that  it  would  be 
**  more  advantageous  to  allow  the  present  tenant  U) 
<<  continue ;   and,  therefore,  this  alternative  will  be  a^ 
**  ways  (unless  in  very  extraordinary  cases)  accepted  of, 
*<  as  it  ever  ought  to  be,  and  thus  the  tenanfs  mind  is 
impressed  with  a  conviction  that  ouf^t  ever  to  pre« 
vaU,  because  it  stimulates  to  industiy  m  the.  highest 
•*  degree. 

**  And  as  the  tenant  is  thus  certain,  tliat,  at  the  very 
'<  worst,  his  family  must  be  entitled  to  draw  a  reasea<* 
f  *  able  remuneration  for  thq  exertions  of  bia  iaduatiy} 
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'^  lie  can  never  fiiid  the  smallest  tendeoc/  to  slacken  his 
'*  endeavours  in  any  way. 

*^  By  stipulating  in  the  original  lease,  in  the  same 
'*  manner  that  at  the  end  of  the  seeond  SI  years,  the 
**  lease  shall  ibe  continued  for  21  years  more,  and  so  on 
**  at  the  end  of  the  third  and  fourth,  and  any  farther 
number  of  periods,  of  31  years;  on  agreeing  to  pay  a 
specified  rise  of  rent,  reserving  ta  each  party  the 
same  privileges  as  above  described,  the  lease  might 
*^  be  continued  to  perpetuity,  without  either  party 
*^  ever  being  in  danger  of  having  an  undue  advantage 
^*  over  the  other.  The  tenant  will  always  be  certain  of 
*^  having  a  preferenee  given  lum  over  every  other  per* 
**  son,  and  will,  of  coarse,  go  on  with  unceasing  exer«> 
"  tions  to  better  his  land,  which  will,t  of  necessity,  tend 
**  to  augment  the  income  of  the  proprietor,  much  more 
than  could  have  happened  under  any  other  system  of 
management,'' 
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A  Leasey  on  the  Plan  proposed  hy 
Lord  Kaims.  . 

It  is  COKTEACTED,  AG&£E'D,    AJSD  EKDED,  betwixt  A 

B,  heritable  proprietor  of  the  subjects  hereby  set,  on 

THE    Ol^E    PART,     and    C    D    ON    THE    OTHJBR   PAUT,     in 

manner  following;  That  i&  to  say.  The  said  A  B 
has  SET,  and,  in  consideration  of  the  yearly  rent  and  of 
the  other  conditi<}ps  herein. contained,  sets,  and  in  tacij; 
and  ASSBDATioK  LETS,  to  the  said  C  D,  and  to  his  heirs^ 
whether  heirs  by  law  or  by  nomination,  for  which  he 
has  full  power,  notwithstanding  any  exception  herein 
contained  (but  expressly  excluding  assigness,  legal  and 
conventional,  and  sub-tenants),  all  and  whole  the  lands 
of  ,  lying  within  the  parish  of 

and  shire  of  ;  together  also  with  a  power 
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of  working  «1]  quarries  of  stone,  lime,  gravel,  and 
sand,  within  the  said  farm,  for  the  purpose  of  ereeting 
buildinga  thereon,  or  for  improving  the  farm,  but  not  for 
sale,  or  for  the  purpose  of  gifting  or  disposing  thereof 
to  others ;  wxth  powek  also  to  the  said  C  D  of  cut* 
ting  down  and  disposing  of  the  whole  trees,  old  and 
young,  growing  or  to  grofff,  on  the  lands  herebjr  set,  dur- 
ing the  whole  years  and  space  ibr  which  tliis  lease  shall 
endure,  as  the  same  may  be  extended  in  virtue  of  the 
powers  herein  oontainecl,  with  the  exception  of  such 
tree  or  trees  as  the  proprietor  shall  from  time-  to  time 
fix  on,  and  which  trees,  so  fixed  on,  the  tenant  shsill 
bare  no  right  to  cut  down,  but  shall  suffer  to  remaiii 
during  the  whole  currency  of  the  lease;  these  trees  not 
exceeding  in  value  one4enth  of  the  value  of  the  whole 
trees  growing  on  the  lands  at  the  time ;  the  said  C  O 
being  always  bound  to  leave  trees  growing  on  the  farm 
at  the  expiration  of  the  lease,  of  equal  value  with  those 
at  present  growing  there,  or  to  pay  their  value  in  manner 
blBrein  after  provided  for.  And  which  lbass  shall  en^ 
dure  for  the  complete  spiKe  of  twenty^nb  veaxs  and 
CROPS,  from  and  after  the  entry  of  the  said  C  D 
thereto,  which  is  hereby  declared  to  be,  (here  the  term 
^  entrjf  to  the  houses  and  pasture,  and  to  the  arable 
bndf  will  be  expressed).  Akd  Wuicit  period  of  eodtur- 
ance  shall  be  always  renewabk  in  mai^ner  herein  after 
provided  for;  KEsxaviMa  to  the  said  A  B,  his  heirs 
tod  assignees,  full  power  to  search  for  and  work  coal, 
and  metiils  and  minerals  of  every  kind,  to  quarry  lime 
and  freestone,  and  to  dig  marie  in  any^  part  of  the  lands 
hereby  let,  and  to  apply  the  same  to  his  or  their  use ; 
With  poWkr  axso  of  making  roads  or  of  building 
bouses  necessary  for  such  operations;  the  proprietor 
being  always  obliged  to  pay  to  the  tenant  all  the  damage 
that  he,  may  sustain  by  the  exercise  of  these  powers, 
as  the  same  shall  be  determined  by  arbiters  to  be  chosen 
in  manner  after  mentioned ;  xbss&vxho  also  power  to 
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the  said  A  B  and  hk  albresaids,  to  atraigbt  and  alter 
the  marelias  of  the  8&id  lands  with  .those  of  the  adjoining 
Jaada;  and  if  it  shall  happen^  in  consecifUence  of  such  aU 
teratioo  of  the  line  of  march,  that  anj  ground  shall  be 
taken  from  the  said  farm  or  added  thereto,  then  the  rent 
of  such  grounds  shall  be  ascenlained  bj  arbiters  to  be 
chosen  in  4aaanner  foresaid;  and  the  same  shall  form 
leither  an  addition  to  the  rents  of  the  said  lands,  or  a  de« 
dluctioii  therefrom,  as  the  case  may  happen :  Which 
7ACK  above  written,  the  said  A  B  binds  and  oBtiosa 
]ibn,  his  heirs  and  successors,  under  the  reseryations  fore* 
aaid,  to  waaeant  to  the  said  C  D  and  his  foresaids,  at 
fdl  hands  and  against  all  deadly^  as  law  will :  and  for  that 
purposot  in  case  of  a  transference  of  the  property  of  (Aie 
said  lands,  to  bar  the  purchaser  from  doing  any  deed  in« 
consistent  with  the  present  lease:  ano  further,  the 
said  A  B  does  hereby  bikp  and  oblige  himself  and  his 
foresaids  to  build,  on  an  eligible  part  of  the  lands  here>* 
by  set,  a  good  farm*hoiise,  with  banrns,  stables,  byres, 
abeds,  and  other  out4iouses^  agreeably  to  a  plan  sign- 
ed by  him  as  relative  hereto,  the  expense  a£  which 
fihall  not  exceed  the  sum  of  JS  Sterling:  and 

FURTHER,  tlie  said  A  B  binds  and  oBLiaxs  himself  and 
his  foresaids,  when  required^  to  make  a  ring*fence  round 
the  arable  lands  of  .  ,  and  also  a  middle 

or  division-fence  to  run  through  the  said  lands,  the  ex*- 
pense  whereof  shall  not  exceed  the  sum  of  £ 
Steriing:  and  further,  the  said  A  B  binds  and 
QBLiGBs  himself  and  his  foresaids,  to  use  their  utmost 
endeavours  to  obtain  leave  to  bring  water  from  the 
nearest  points  of  the  rivulet  called         ^  ,  or  from 

the  river  of  ,  to  the  highest  part  of  the  lands 

of  ,  for  the  purpose  of  flooding,  watering,  or 

irrigating,  the  lands ;  and  in  case  leave  sHcdl  be  obtain* 
ed,  then  the  said  A  B,  or  bis  foresaids,  shall  make  a 
proper  water-course  for  carrying*  the  water  for  the  pur* 
poses  for^aid;  for  which  cau&es,  and  on  the  othsb 
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fABTy  the  said  €  D  binds  and  obliges  himself,  hishein^^ 
executors,  and  successors  whomsoever,  to  pat  to  the 
said  A  Bv  bis  heirs  or  assignees,  or  to  Us  or  their  factor, 

THE  SUM  OF   £  STERLING   OF    TBAELY    BBMT,    fOT 

the  subjects  hereby  set,  at  the  terms  of  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  of  the  said  rent  at  the  term  of  Wbitaunday  , 
and  the  next  term^s  payment  at  the  term  of  Martinmas 
thereafter  for  crop  and  year  ,  and  so  forth,  yearily 
and  termly,  during  the  currency  of  this  lease,  with  a 
fifth  part  more  of  each  term^s  rent  of  liquidate  expenses, 
in  case  of  fitilure,  and  the  legal  interest  of  each  term's 
rent  from  and  after  the  respective  temis  of  payment 
during  the  not-payment  of  the  same :  and  also  to  de*> 
liver  yearly  to  the  said  A  B  or  his  foresaids,  tur^ 

^®y9»  geese,  and  bens,  or  the  sum  c(£ 

in  lieu*  th^^of,  at  the  option  of  the  said  A  B  and  hisforc'' 
saids :  and  furtheb,  the  said  C  D  binds  and  obliges 
bim  and  his  foresaids  to  pay  to  the  said  A  B  and  his  fore- 
saids, interest,  at  the  rate  of  5  per  cent,  per  annumf  on 
such  sum  or  sums  as*  the  said  A  B  or  his  foresaids  sbsU 
have  expended  in  building  the  farm  houses,  barns,  and 
others,  agreeaUy  to  the  plan  above  mentioned,  or  io 
erecting  the  ring-fence  (n?  middle  division*fence  before 
mentioned,  or  in  making  the  watercourse  above  men- 
tioned, or  in  other  buildings  erected  on  any  part  of  the 
said  farm  for  the  accommodation  and  at  the  desire  of  the 
said  CD;  the  said  interest  to  be  paid  half-yearly  alongst 
with  the  said  rents,  and  to  be  in  fact  an  additional  rent, 
beginning  the  first  term- s.  payment  at  the  first  term  of 
Whitsunday  or  Martinmas  after  the  advance  shall  bare 
been  made^  and  continuing  the  same  at  every  subsequent 
term  of  Whitsunday  and  Martinmas,  as  an  additional 
rent  for  the  said  lands,  with  penalty  and  interest  m 
manner  foresaid,  in  case  of  the  not  punctual  payment 
thereof:  and  fubtheb,  the  said  C  D  hereby  ^i^^^ 
aodo3UG£$  him  and  his  foresaids^  that,  during  the  cob* 
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ttnuance  of  this  lease,  he  or  they  shall  reside  on  the  said 
farm,  and  manage  the  lands  in  a  good  husband-like 
manner ;  and  shall  use  and  consume  the  whole  of  the 
straw  and  fodder  that  shall  be  raised  on  the  farm  in  and 
upon  the  same;  and  shall  employ  on  the  said  farm,  ac« 
cording  to  tlie  best  of  his  judgment,  the  dung,  muck, 
compost,  or  other  manure  that  shall  be  made  thereon ; 
and  shall  not,  during  the  currency  of  this  lease,  nor  a{t 
the  expiration  thereof,  dispose  of  any  part  of  the  said 
straw,  fodder,  dung,  muck,  or  compost,  or  any  other 
fnanure  whatever ;  nor  shall  he  carry  the  same,  or  any 
part  thereof,  off  the  farm;  excepting  always  from  this 
regulation,  the  hay  to  be  raised  on  the  said  farm,  of 
which  the  tenant  may  dispose  at  pleasure,,  unless  re- 
strained by  the  express  requisition  of  the  landlord,  who 
is  hereby  entitled  to  make  such  requisition  during  the 
years  preceding  the  termination  of  this  lease ;  all 
of  which  articles,  under  this  exception,  the  said  tenant 
shall  leave  on  the  farm  at  the  termination  of  the  lease, 
to  be  disposed  of  by  the  landlord  to  the  incoming  ten- 
ant, at  a  value  to  be  fixed  by  arbiters  mutually  chosen 
in  manner  foresaid,  and  to  be  paid  to  the  outgoing  ten- 
ant: AND  FURTHER,  the  said  C  D  BINDS  and  Obliges 
himself  and  his  foresaids,  .that  they  shall  not,  during  the 
continuance  of  this  lease,,  raise  above  two  successive 
crops  of  any  of  those  sorts  of  grain  usually  known  by 
^he  name  of  white  corn,  the  principal  of  which  are 
wheat,  oats,  barley,  and  rye,  from  any  part  of  the  said 
lands,  without  the  intervention  of  some  kind  of  green 
crop  with  or  without  a  fallow  cbmplete,  unless  by  the 
permission  of  the  said  A  B  or  of  his  foresaids :  and 
FURTHER,  the  said  C  D  binds  and  obliobs  himself 
and  his  foresaids  not  to  deteriorate  or  run  out  the  lands 
hereby  set,  but  to  restore  them  at  the  expiration  of  this 
lease  in  good  heart  and  condition ;  and  in  resp£ct  that 
the  houses  at  present  on  the  farm  have  been  valued  by 
persons  chosen  by  the  said  parties^  and  found  to  be 
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worth  tbe  sam  of  £  Sterling,  whidh  ibouae^  the 

Mid  C  D  is  at  liberfy  to  keep  up  x>r  take  down  at  pkft- 
•ure :  and  turther,  as  the  fenees  and  eadosures  4m 
the  said  farm  have  been  valued,  and  found  to  amomil  t^ 
the  sum  of  £  ,  to  which  sum  shall  be  added  the 

lunount  of  what  shall  be  laid  out  by  tbe  said  A  B  or  liig 
foresaids  in  making  the  said  ring*fence,  or  middle  and 
division^fence,  which  soikis,  when  added  together  shall 
be  held  to  be  the  present  vriuation  of  the  fences  tm  the 
farm :  akd  fuhther,  as  the  said  C  D  has,  by  this 
lease,  a  right  of  disposal  of  the  whole  trees  growing  or 
to  grow  on  tbe  said  lands,  with  the  exception  of  the  treef 
to  be  reserved  by  tbe  proprietor,  but  under  an  obliga- 
tion to  leave  growing  on  the  farm,  trees  of  equal  value 
with  those  at  present  growing  there,  a  valuation  haa 
therefore  been  made  of  the  whole  trees,  as  at  the  com^ 
mencement  of  this  lease,  and  the  value  of  the  same  has 
been  found  to  amount  to  the  sum  of  £  :  TfiERSFo&Ef 
it  is  hereby  specially  agreed  iqM)n  between  the  said  par* 
ties,  that  at  tbe  dissolution  of  this  lease,  at  whatever  pe^ 
riod  that  may  happen,  there  shall  be  valuations  made  by 
arbiters,  to  be  chosen  in  manner  after  provided  for,  of  the 
houses  then  on  the  farm,  exclusive  of  those  to  be  built 
in  terms  of  the  conditions  of  this  lease,  and  of  the  fencea 
on  the  said  farm,  and  of  the  trees  growing  there,  in- 
cluding the  reserved  trees ;  and  if  it  shall  be  found  that 
the  value  of  tbe  houses,  fences,  and  trees,  has  decreaseif 
in  the  course  of  the  present  lease,  the  amount  of  such 
decrease  shall  be  paid  by  the  said  C  D  and  his  foresaids, 
to  the  said  A  B  and  his  foresaids ;  but  if  the  value  of 
the  said  articles  shall  be  found  to  have  increased,  thefi 
the  amount  of  the  increase  shall  be  paid  to  the  said  C  I> 
or  to  his  foresaids,  by  the  said  A  B  and  his  foresaids,  and 
these  payments  shall  be  made  on  or  before  the  term  df 
payment  of  the  last<:rop  under  this  lease :  and  further, 
as  the  said  A  B  has  become  bound  to  build  other  houses 
jon  the  lands  hereby  set,  as  ttiarked  on  the  plan  above 
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AieMicAed,  thesaM  C  D  binds  and  dBUGBH  himself  and 
liis  foresaids,  to  uphold  and  keep  the  same  in  repair  dur^^ 
log  the  currency  o(  this  lease,  he  being  liable  no  farther 
tiidn  4'hal  the  diminution  in  the  value  of  these  last  men-> 
tionedf  houses  shaH  not  exceed  the  common  and  ordinary 
deeay  of  sueh  buiMiugs  and  erections,  according  to  the 
length  of  time  they  may  have  stood  at  the  expiration  of 
this  lease:  and  peraTHEa,  the  said  C  D  binds  and 
0BLI6KB  him  and'  hia  foresaids,  nt  their  own  expense,  to 
iNtUBB  for  his  own  behoof,  ^nd  for  behoof  of  the  said 
A  B,  the  said  houses  built  and  to  be  built,  with  the  crop 
in  the  bariKyard,  against  losses  by  fire,  to  the  extent  of 
£  Sterling;  a:^d  declaring,  that  the  said  C  D 

and  his  foresaids  shall  be  liable  for  any  loss  from  fire  sun* 
tained  by  the  houses  on  the  farm  while  they  continue  in 
bis  or  their  possession  under  this  lease  :  and  fu&ther,  in 
jCase  water  shall  be  brought  to  the  said  farm,  in  manne? 
jand  for  the  purposes  aforesaid,  then  and  in  that  case  the 
said  C  D  BINDS  and  obliges  himself  and  his  foresaids  to 
preserve  and  keep  in  repair  the  said  water-course,  on 
their  own  expense,  during  the  currency  of  this  lease : 
AND  FURTHER,  the  Said  C  D  BINDS  and  obliges  himself, 
on  the  expiration  of  this  lease,  at  whatever  time  that 
3faall  happen,  to  renounce  and  give  up  the  possession  of  the 
said  farm,  and  of  the  houses  thereon,  with  its  whole  parts 
and  pertinents,  to  the  said  A  B  and  his  foresaids,  or  to 
..their  tenants  whom  they  mean  to  possess  the  farm,  and 
to  remgve  therefrom  peaceably  and  quietly,  without  any 
warning  or  process  of  removing  for  that  purpose :  and 
it  is  hereby  further  contracted  and  agreed  upon  be- 
tween the  said  parties,  that  although  the  said  C  D  and 
his  foresaids  b^  hereby  taken  bound  to  reside  on  the 
said  farm,  yet  in  case  of  the  lease  coming  into  the  per- 
son of  a  female  or  of  a  minor,  (in  either  of  which  events 
the  assistance  of  a  manager  may  be  necessary),  the  ob- 
ligation to  reside  on  the  farm  shall  be  dispensed  with 
while  the  necessity  of  haying  a  manager  exists,  provid- 
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ed  that  he,  during  the  period  of  his  management,  shall 
reside  on  the  farm :  and  furtheu,  although  sub-leases 
are  hereby  prohibited,  yet  this  prohibition  shall  not  ex- 
clude the  tenant  from  setting  off  small  tenements,  for  the 
accommodation  of  servants  and  labourers  to  be  employ- 
ed in  the  operative  part  of  labouring  the  said  farm ;  this 
exception  to  the  prohibition  to  subset  being  in  no  ease 
to  be  extended  farther:  and  as  it  is  the  intention  of  the 
parties  to  this  lease  to  continue  the  period  of  endurance 
thereof  from  time  to  time,. provided  they  can  agree  up- 
on the  rent  to  be  paid  for  such  continuation  of  the  pe- 
riod of  endurance,  the  following  &egulations  are 
hereby  laid  down  for  attaining  this  object;  and  the 
same  are  hereby  declared  to  be  binding  and  effectual 
against  the  said  parties  respectively,  and  their  foresaids, 
viz.  FiKST,  If  no  intimation  be  made  previously  to  the 
term  of  Martinmas,  in  the  year  ,  by  the  landlord 

to  the  tenant,  or  by  the  tenant  to  the  landlord,  declaring 
a  contrkry  intention,  then  and  in  that  case,  it  shall  be 
held  to  be  their  intehtion  to  continue  the  endurance  of 
this  lease  for  another  space  of  tw6nty-one  years ;  and  ac- 
cordingly, this  lease  shall  be  held  to  continue  in  force  for 
another  space  of  twenty-one  years,  commencing  at  the 
expiration  of  the  first  twenty-one  years,  arid  that  without 
the  necessity  of  entering  into  any  new  written  obligation; 
BOTH  PARTIES  hereby  mutually  binding  themselves  to 
each  other,  to.  perform  the  whole  conditions  hereby  in- 
cumbent on  them  respectively  during  the  second  period 
of  twenty-one  years;  with  this  variation  only,  that  in 
place  of  the  yearly  rent  of  £        Sterling,  and  of  the  ad- 
ditional rent,  composed  of  the  interest  on  the  different 
advances,  as  the  same  shall  be  made,  in  terras  of  the  ^ 
foregoing  conditions,  the  rent  of  the  second  period  o{ 
twenty-one  years  shall  amount  to  the  yearly  rent  of  the 
former  period,  whatever  that  may  have  been,  and  to 
per  cent,  thereof  more,  payable  at  the  terms, 
and  with  interest,  and  under  a  penalty,  as  above  ex- 


APPENDIX  It,  519 

pressed*  Second,  That  if  intimation  shall  be  made 
hj  the  tenant  previous  to  the  said  term  of  Martinmas 
in  the  year  ,  that  he  does  not  mean  to  continue 

in  the  possession  of  the  said  farm  for  any  farther  pe- 
riod  than  during  the  space   of  the  first  twenty-one 
years,  then  this  lease  shall  be  held  to  expire  at  the  end 
of  the  first  twenty-one  years,  and  the  tenant  shall  be 
bound  to  remove  at  that  term,  agreeably  to  the  regula- 
tions aiK)ve  written  relative  to  his  removing.     Third, 
That  if,  in  place  of  intimating  his  intention  to  remove 
at  the  expiration  of  the  said  first  space  of  twenty-one 
years,  the  tenant  shall,  previously  to  the  said  term  of  Mar- 
tinmas ,  make  an  ofier  of  continuing  to  possess  the 
said  farm  for  a  second  space  of  twenty-one  years,  at  a 
Tent  below  the  aliove-mentioned  augmented  rent,  stipu- 
lated to  be  paid  for  the   second  space  of  twenty-one 
jears,  the  landlord  shall  have  three  calendar  months, 
from  the  said  term  of  Martinmas,  to  consider  of  the  of- 
fer; and^  if  the  landlord  shall  not,  within  that  time,  re- 
turn an  answer  to  the  tenant,  intimating  his  refusal  to 
agree  to  such  proposal,  he  shall  be  held  to  have  accept- 
ed thereof,  and  the  tenant  shall  continue  to  possess  the 
said  lands  for  the  second  term  of  twenty-one  years,  at 
the  new  rent  specified  in  his  offer,  and  under  all  the 
conditions  of  this  lease,  the  said  new  rent  being  payable 
at  the  terms,  and  with  interest  and  penalty,  in  manner 
above  expressed.     Fourth,  That  it  shall  in  like  man- 
ner be  in  the  power  of  the  landlord  to  intimate  to  the 
t«iant,  previous  to  the  said  term  of  Martinmas  in  the 
year           ■,  his  intention  not  to  let  the  farm  for  the  se- 
cond period  of  twenty-one  years,  so  low  as  the  addi- 
tional per  centage ;  and  if  the  tenant  shall  not  make  any 
farther  ofier  within  three  calendar  months  after  the  said 
term  of  Martinmas,  then  the  foregoing  lease  shall  termi- 
nate a);  the  expiration  of  the  said  first  space  of  twenty- 
one  years,  (and  which  intimation  on  the  part  of  the  land- 
lord shall  be  held  to  be  a  sufficient  answer  to  any  pro* 
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posal  that  may  have  been  made  by  the  temmt  for  lower* 
ing  the  rent  in  t^rms  of  the  forgoing  cmaditions):  But 
if  within  the  said  three  calendar  months  the  tenant  shal( 

r 

make  an  oiSer  of  a  still  higher  rent,  the  landlord  shall 
be  at  liberty  to  refuse  or  to  accept  thereof^  as  he  may 
think  proper ;  pbotidikg,  that  in  case  he  shall  refase 
the  offer  of  thetenant,  heshall,  within  the  apaceof  twenty 
days  from  the  date  of  the  said  offer,  intinuite  his  refnsat 
to  the  tenant,  iVho  shall  still  have  another  opp(»tii- 
nity  of  offering  for  the  same,  provided  hia  offer  be  made 
within  the  like  space  of  twenty  days  from  the  date  of 
the  landlord's  refusal ;  and  if  the  landlord  Aall  stili  re- 
fuse to  accept  of  the  tenant's  offer,  and  intimate  his  re- 
fusal to  the  tenant  within  ten  days  of  such  second  offer, 
TH£N  this  lease  shall  exfirk  at  the  end  of  the  first  twenty- 
one  years:  but  in  that  case  the  landlord  shall  FAr 
to  the  tenant  yeabs  fuachase  money  of  such 

additional  rent  as  the  tenant  shall  have  offered,  over  and 
abpve  the  stipulated  rent  of  the  first  twenty-one  years; 
AXD  if,  on  the  tenant's  "offer  of  an  additional  rent,  do 
refusal  shall  be  given  by  the  landlord  within  twenty  dajs 
of  the  tentot's  offer,  the  same  shall  be  held  to  be  receiv- 
ed ;  Ai^D  in  that  case,  oe  if  the  landlord  shall  consent  to 
receive  the  offer,  the  lease  shall  continue  for  another 
space  of  twenty-one  years,  and  the  new  rent  payable  for 
the  farm  for  that  period  shall  be  the  si|m  contained  in 
such  ogj&r,  payable  at  the  terms,  and  with  interest  and 
penalty,  in  manner  above  expressed :   axp  it  is  hereby 
expressly  agreed  by  the  said  parties  respectively,  for 
themselves  and  their  foresaids,  that  the  intimations  and 
answers  made  by  the  one  party  to  the  other,  shaU  in  all 
cases  be  made  under  the  form  of  a  notarial  instrument; 
and  if  the  party  be  residing  at  the  time  at  his  orii-* 
nary  place  of  residence,  and  access  can  be  got  to  him,  in- 
timation shall  he  made  personally;   bat  if  he  be  not  re^ 
siding  there  at  that  time,  or  if  access  to  him  be  refused, 
a  dchedttle  of  intimation  shall  be  lefl  with  his  servant  J4 
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dwelling-house,  and  intimation  shall  Also  be  in6de  to 
bis  factor,  or  to  the  person  usually  employed  in  the  ma- 
nagement of  his  law-affairs ;  or  if  the  party  or  parties 
shall  happen  to  be  in  minority  at  the  time,  then  intima- 
tion shall  be  made  at  the  party^s  common  place  of  resi'-^ 
dence,  in  manner  foresaid,  by  an  intimation  to  the  tutor 
or  curator  of  the  minor ;  or  if  they  shall  have  neither  to* 
tor  nor  curator,  to  the  minor^s  factor,  or  to  the  person 
uaually  employed  in  the  management  of  their  law-affairs, 
AKD  FURTHER,  it  is  hereby  agreed  upon,  between  the 
said  parties,  that  this  lease  shall  continue  in  force,  after 
the  expiration  of  the  second  period  of  twenty-one  years^ 
for  another  period  of  twenty-one  years ;  and  so  on  at  the 
expiration  of  each  period  of  twenty-one  years,  for  a  new 
period  of  twenty-one  years,  the  rent  after  the  exphr* 
ation  of  th^  second  period  of  twenty-one  years,  being 
always  increased,  eVery  new  period  of  twenty-one  years, 
at  the  rate  of  per  cent,  more  than  the  rent  of  the 

immediately  preceding  period ;  the  parties  on  all  and 
each  of  these  renewals^  possessing  the  same  powers  of  re<* 
tracting,  or  of  increasing  or  diminishing  the  rent,  as  on 
the  termination  a£  the  first  period  of  twenty-one  years ; 
AND  the  term  of  Martinmas  preceding  the  last  crop  of 
each  of  the  subsequent  periods  of  twenty-one  years  after 
the  expiration  of  the  first  period,  shall  be  the  term  from 
which  the  different  intimations  shall  be  made,  in  the 
same  manner  that  the  term  of  Martinmas  is  declar* 

ed  to  be  in  regard  to  the  intimation  at  the  expiration 
of  the  first  period  of  twenty-one  years :  Akd  if  the  said 
tenant  diall,  at  any  time,  in  terms  of  the  foregoing  con- 
ditions, be  deprived  of  his  lease,  by  the  landlord's  de- 
clining to  accept  the  rent  pffered  by  the  tenant,  theii, 
and  in  that  case,  the  tenant  shall  be  entitled  to  receive 
from  the  landlord  five  years  purchase  of  such  sum  as  the 
tenant  shall  have  offered,  over  and  above  the  rent  of  the 
period  then  about  to  expire :  Akd  it  is  hereby  express- 
ly PECtARXi)  and  agreed  to  by  the  parties.  That  in  all 
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renewals  of  this  lease,  made  in  virtue  of  the  powers 
herein  contained,  the  whole  conditions  herein  expressed 
shall  be  binding  on  both  parties  respectively,  in  the 
same  form  and  manner,  as  during  the  currency  of  the 
first  space  of  twenty*one  years,  and  that  without  the 
necessity  of  renewing  this  deed,  but  simply  by  adhibit- 
ing their  consent  to  the  continuation  of  the  lease  in  any 
of  the  ways  hereby  pointed  out ;  rxcrpting  the  case 
where  the  lease  comes  to  be  continued  in  the  person  of 
an  heir,  in  which  case  it  shall  be  in  the  power  of  the 
landlord  to  require  the  tenant  to  become  a  party  to  a 
new  lease,  in  the  same  terras  with  the  present:  And 
FURTHER,  each  heir  of  a  tenant,  on  his  succeeding  to 
this  lease,  shall  be  bound  to  execute  a  new  lease,  of  the 
same  terms  with  the  present  one,  binding  himself  per- 
sonally, in  the  same  manner  as  the  said  C  D  is  here- 
by bound :  And  furthkr,  in  case  of  any  disputes  as  to 
the  true  intent  and  meaning  of  this  lease,  or  of  any 
clause  or  condition  thereof,  or  for  performance  of  any 
obligation  herein  contained,  or  in  regard  to  the  ma- 
nagement of  the  farm,  or  for  making  the  necessary  va- 
luations of  buildings,  fences,  and  trees,  in  terms  of  the 
foregoing  conditions,  it  is  hereby  agreed,  that  the 
same  shall  be  hefeured,  and  all  and  each  of  them  are 
hereby  referred,  to  the  final  sentence  and  decree- 
ARBITRAL  of  two  farmers  in  the  neighbourhood,  one  to 
be  chosen  by  each  party,  and  in  case  of  their  Variance, 
to  the  decision  of  a  third  farmer,  as  oversman,  to  be 
chosen  by  the  said  arbiters ;  wjth  power  to  them,  or  to 
the  said  oversman,  to  give  out  and  pronounce  a  decree- 
arbitral  on  the  matters  submitted  to  them,  within  the 
space  of  two  months  from  the  date  of  their  nomination 
^  respectively;  which  decree-arbitral  the  said  parties 

BIND  and  oblige  themselves,  their  heirs,  and  successors, 
to  implement  to  each  other  respectively ;  akd  in  case 
the  arbiters  or  oversman  shall  neglect  to  pronounce  a 
decree,  within  the  space  of  two  months  from  the  date 
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ef  their  respective  appointments,  thek,  and  in  that  case, 
their  powers  shall  be  at  an  end,  unless  prorogated  by 
the  mutual  consent  of  both  parties;  and  when  the 
powers  of  the  arbiters  or  oversman  shall  thus  have 
expired}  without  their  pronouncing  a  decree-arbitral^ 
from  any  of  the  parties  not  having  stated  their  plea,  or 
given  that  information  which  may  have  been  required 
by  the  arbiters  or  oversman ;  oa  in  case  either  of  the 
parties,  when  required  to  name  an  arbiter,  shall  have  de- 
clined so  to  do  for  the  space  of  one  month ;  then,  and 
in  either  of  these  events,  the  other  party,  who  by  such 
neglect  may  be  forced  to  bring  an  action  before  a  court, 
shall  be  entitled  to  recover  from  the  defender,  the  whole 
expense  which  shall  be  incurred  in  such  action,  and 
which  he  shall  have  paid  to  his  own  agent,  and  that  in* 
dependently  altogether  of  the  decision  of  the  court  in 
regard  to  the  expense  of  such  process :  and  it  is  here- 
by DECLARED,  that  the  amount  of  the  account  of  expen- 
ses paid  to  the  agent,  with  his  receipt  therefor,  shall 
constitute  the  charge  against  the  party  liable  therein,  in 
t^rms  of  the  above  regulation,  and  shall  be  a  sufficient 
warrant  for  diligence  to  that  extent  in  terms  of  the 
clause  of  registration  herein  contained ;  and  of  which 
diligence  no  suspension  shall  be  competent,  the  parties 
hereby  renouncing  all^  objections  that  can  possibly  be 
brought  against  such  charge:  But  declabing,  that 
these  submissions  shall  in  no  case  extend  to  any  act  or 
deed  of  the  parties  which  shall  have  taken  place  more 
than  a  year  before  the  appointment  of  the  arbiters  in 
manner  foresaid,  all  claims  and  demands  competent  to 
either  party  against  the  other,  from  any  act  of  omission 
or  commission,  on  either  part,  ceasing,  by  the  lapse  of  a 
year,  to  be  the  ground  of  claim  or  demand,  and  being 
no  longer  a  competent  ground  of  action,  in  a  court  of 
law,  or  otherwise.  And  lastly.  Both  parties  bind  and 
OBLIGE  themselves  and  their  foresaids,  to  implement 
their  respective  parts  of  the  premises  to  each  other, 
under  the  penalty  of  £  Sterling,  to  be  paid  by 
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the  partjr  failing  to  the  party  observing,  or  willing  fo 
observe  the  same,  over  and  above  performance;  akd 
they  CONSENT  to  the  REGistftATioir  hereof,  and  of  tb^ 
awards,  reference  to  oversman  (if  such  shall  be  made), 
Hhd  decrees-arbitral,  to  be  pronounced  hereon,  in 
the  books  of  Council  and  Session,  or  in  other  judged 
books  competent,  to  have  the  strength  of  a  decree  of 
the  Judges  thereof  interponed  hereto,  that  letters  of 
horning  on  six  days'*  charge,  and  all  other  execution  ne« 
cessary,  may  pass  hereon  in  form  as  effeirs ;  and  thereto 

they  CONSTITUTE 

their  procurators,  &c.     In  witness  whebeof,  &c. 

In  this  lease,  assignees  and  subtenants  are  excluded; 
but  it  is  one  ohjoet  of  such  a  lease,  to  enable  the  tenant 
to  undertake  the  necessary  improvements,  frith  a  confi- 
dence that  the  money  which  he  employs  on  his  farm  is 
fully  secured  to  him;  and  many  cases  may  be  conceived, 
where,  without  the  power  of  assigning  or  subsetting  th^ 
farm,  he  or  his  family  must  suffer.  To  obviate  this  dif- 
ficulty, and  to  enable  the  tenant  to  transfer  bis  leasd 
without  injury  to  the  landlord,  it  is  suggested,  thai  s 
transference  of  the  right  might  be  permitted,  under  a 
power  given  to  the  landlord  of  rejecting  the  person  of- 
fered for  his  acceptance,  on  paying  to  the  creditors  or 
heirs  of  the  tenant  the  sum  which  the  person  rejected 
ipay  have  agreed  to  pay  for  the  benefit  of  the  lease. 

In  this  way,  the  tenant  will  be  enabled  to  command 
the  full  value  of  his  lease  in  those  situations  where,  ia 
justice,  that  value  ought  to  be  at  bis  command,  and  what 
he  receives  will  be  precisely  comniensurate  to  the  value 
of  hia  interest  in  the 'lease;  nor  can  the  landlord  com- 
plain '  of  such  a  change,  since  there  is  no  consideration 
he  may  urge  which  can  come  in  competition  with  the 
substantial  interest  which  the  heirs  or  creditors  oi  ^ 
tenant  have  to  plead.  The  object  might  be  attained  bjr 
isuch  a  clause  as  the  following;  "  And  as  assignees  «nd 
"  sub-tenants  are  hereby  expressly  excluded,  thbb*" 
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^t  ^OBE,  in  order  to  do  justice  to  the  tenant,  should  bia 
<'  affairs  happen  to  fall  into  disorder,  or  should  the  state 
<<  of  his  family,  at  the  event  of  his  death,  render  it  ne- 
'*  cessary  to  convert  his  interest  in  the  lease  into  nooney» 
'<  it  is  hereby  expressly  rRovinhO  an)d  jdcclabbd,  that 
<'  in  the  event  of  the  tenant^s  being  rendered  bankrupt, 
^^  it  shall  be  in  his  power,  or  in  the  power  of  bis  eredi- 
^^  tors,  or,  in  the  event  of  his  death,  it  shall  be  \tk  the 
^'  power  of  those  appointed  by  him  to  act  for  his  heira^ 
^'  either  by  his  appointment,  or  on  cause  shown«  to  roup 
^  the  lease ;  and  the  person  preferred  at  the  roup  shall 
'^  be  presented  to  the  landlord  for  acceptance,  and  if  he 
'^  shall  be  accepted  of  he  shall  pay  to  the  heirJi  or  credi- 
<^  tors  of  the  tenant  the  sum  offered  by  him;  and  in  viir- 
^^  tue  of  an  assignation  from  the  tenant,  or  from  those 
^'  empowered  by  him^to  act  for  his  heirs,  with  the  con*- 
*'  sent  of  t|ie  landlord  adhibited  thereto,  the  assignee 
*^  shall  be  fully  invested  with  all  the  rights  and  privilege 
'>  es,  and  he  and  his  heirs  (by  law  or  by  nomination) 
/<  shall  be  bound  to  all  the  conditions  hereby  incumbent 
^'  on  the  tenant,  and  if  the  landlord  shall  desire  it,  he 
^^  shall  enter  into  a  new  lease,  executed  in  the  same 
"  terms  with  the'present.  But  should  the  landlord  re- 
^<  jeot  such  tenant  (which  he  is  hereby  empowered  to 
<^  do),  THJCK,  and  in  that  case,  he  shall  be  bound,  as  he 
*^  is  hereby  bound,  to  make  payment  to  the  heirs  or  crer 
'^  ditors  of  the  said  tenant  of  the  sum  of  money,  or  an- 
**  nual  payments,  which  ever  they  may  be,  which  th^ 
**  person  rejected  had  become  bound  to  pay,  in  case  of 
*^  his  being  accepted  by  the  landlord,  and  the  lease  shall 
<*  from  thenceforth  be  extinguished,  and  the  landlord 
<^  be  entitled  to  the  fuU  possession  of  the  lands.^V 

This  clausef  if  it  were  agreed  to,  and  should  it  be 
thought  capable  of  attaining  the  object,  will  be  inserted 
before  the  clause  agreeing  to  submit. 

In  considering  tlie  effect  of  this  lease,  the  regulating 
power  is  obviously  4he  right  enjpyed  by  the  tenant  of 
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t>frering  an  ftdditiotial  rent,  and  should  the  offer  be  re^ 
jectedy  his  title  to  claim  from  the  I/indlord  so  many  yean 
purchase  of  the  additional  rent.  It  is  thus  the  tenant  is 
secured  in  his  possession,  or  entitled  to  an  equivalent; 
while  the  landlord'  is  enabled  to  redeem  his  farm. 

There  are,  howerer,  many  points  in  this  transaction 
of  infinite  delicacy.  Thus  the  rise  that  may  take  place 
on  the  value  of  a  farm  in  the  space  of  twenty-one  years, 
may  be  owing  to  many  different  causes;  a  depression  in 
the  ralue  of  money •-^the  establishment  of  a  manufacture 
in  the  neighbourhood,  which  occasions  an  increase  in  the 
population-^a  canal,  which  affords  water-carriage->an 
improvement  in  agricultural  machinery,  or  in  the  prac- 
tice of  agriculture ;  all  these  will  affect  the  value  of  the 
farm,  and  the  value  arising  from  one  and  all  of  these 
causes  is  to  be  considered  as  the  fair  property  of  the 
landlord,  in  which  the  tenant  can  claim  no  interest;  while 
at  the  same  time  it  seems,  to  be  the  opinion  of  those 
entitled  to  judge  of  it,  that  the  plan  of  management 
which  such  a  lease  would  enable  the  tenant  to  adopt, 
must  materially  increase  the  value  of  the  farm.  Bow 
to  distinguish  betweei)  these,  at  any  time,  must  be  diffi- 
cult, but  to  determine  the  point  by  anticipation,  and  to 
fix  a  sum  as  the  rise  of  rent  corresponding  to  the  natural 
increase  in  the  value  of  the  farm,  at  tlie  expiration  of 
every  period  of  twenty-one  years,  wit6  any  chance  of 
approaching  nearly  to  the  truth,  maycertainly  be  deem- 
ed an  impossibility.  / ; 

Farther,  when  the  term  of  twenty-one  years  expires, 
there  will,  in  the  gjeneral  case,  be  a  contest  between  the 
landlord  and  tenant,  which  of  them  shall  derive  the  ad- 
vantage arising  from  the  increased  value  of  the  farm. 
Now,  if  it  were  possible  to  separate  the  value  arising  from 
the  individual  exertions  of  the  tenant  from  the  value 
arising  from  other  causes,  the  tenant  is  in  equity  entitled 
to  a  large  proportion  of  what  has  arisen  from  hjs  own 
exertion.    But  when,  in  place  of  this,  his  recompense  tf 
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Ridde  to  depend  on  so  many  years  purchase  of  wbat  he 
shall  offer  of  additional  ren^,  it  seems  natural  to  imagine 
that  he  may  be  induced  to  go  farther  lengths  than  in 
prudence  he  ought  to  do;  for  should  an  offer,  made  by 
him  with  a  view  to  his  recovering  a  high  indemnified^ 
tion,  in  case  of  his  being  turned,  out  be  accepted  of;  then, 
the  rent  payable  by  the  tenant  tvill  be  so  far  increased 
as.  to  deprive  him  of  that  recompense  to  which  his  in<* 
dustry  and  success  entitled  him.  In  short,  in  this  way 
the  whole  increased  value  would  go  to  the  landlord* 
There  is  an  additional  circumstance  which  may  assist 
it\  producing  this  effect,  and  that  is,  the  attachment  to 
his  farm  which  a  tenant  so  situated  will  naturally  ac« 
quire,  and  the  anxiety  to  prosecute  the  plan^  which  he 
may  be  supposed  to  have  commenced,  and  to  view  with 
partiality. 

If,  again,  we  suppose  the  tenant  to  adhere  to  sifcb 
an  offer  as  will  secure  to  him  (if  he  be  continued  in  pos- 
session) .a  proper  recompense  .for  his  improvements; 
then  the  chance  is  that  be  may  be  turned  out,  and  re- 
ceive only,  a  small  sum  corresponding  to  the  offer  he  has 
made,  and  in  this  way,  as  well  as  in  the  other,  he  will  be 
deprived  of  his  just  rights. 

It  is  the  circumstance  of  the  tenants  being  deprived 
of  his  recompense,  by  too  high  an  offer,  should  it.be  ac- 
cepted of,  or  by  too  low  a  one,  should  it  be  refused,  that 
creates  the  great  delicacy  in  ascertaining,  on  the  part  of 
the  tenant,  the  offer  which  he  ought  to  make,  and  be- 
yond which  he  ought  not  to  go. 

At  the  same  time  a  check  exists  on  the  landlord,  for 
should  he  re'fu^  to  accept  of  the  offer  made  by  the  ten- 
ant, he  pays  a  certain  premium  to  the  tenant.  Now, 
by  accepting  of  the  tenant's  offer,  he  has  the  rent  which 
the  tenant  agrees  to  pay,  without  any  purchase  money; 
whereaS;  if  he  turns  him  out,  he  must,  to  indemnify 
himself,  receive  from  a  new  tenant  not  only  the  rent 
offered  by  the  outgoing  tenant,  but  as  much  more  aa 
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will  be  worth  the  premium  which  he  must  pay  to  tlit 
outgoing  tenant. 

This  proves  that  the  number  of  years  purchase  of  the  . 
additional  rent  payable  by  the  landlord^  in  case  of  Ids 
removing  the  original  tenant,  is  the  great  object  to  be 
iMcertained,  and  the  point  on  which  the  justice  and  auc* 
cess  of  the  plan  must  depend. 

But  farther,  should  this  plan  of  a  leane  b^  rendered 
practicable,  it  wifl  come  to  be  a  material  question,  how 
fhr  such  a  lease  is  effectual  against  a  purchaser,  or  heir 
of  entail.  In  the  case  of  a  sale,  the  seller  will  have  him- 
■elf  to  blame,  if  he  does  not  render  the  lease' binding  on 
the  purchaser ;  that  can  be  done  by  the  terms  of  his  dis- 
position, and  being  within  his  own  power,  any  danger 
from  the  rights  of  a  purchaser  may  be  considered  as  for^ 
ming  no  objection  to  the  measure.  But  the  situatioii 
of  a  proprietor  under  an  entail  is  different,  and  should 
a  lease  of  this  kind  not  be  effectual  against  a  succeeding 
heir  of  entail,  the  .tenant  will  have  recourse  on  the 
granter,  or  his  representatives. 


Clause  of  a  Berwickshire  Lease  with  respect  to 
the  mode  of  Cropping^  <%c.  taken  from  thd 
Juridical  Styles,  Pol.  L  pi  668. 

And  further,  as  to  the  houses  and  fences  on  the 
farm,  the  said  B  is  to  accept  of  them  in  the  condition 
they  may  happen  to  be  in  at  his  entry;  but,  in  regard 
many  of  the  houses  will  require  to  be  repaired  or  re-* 
built,  the  proprietor  is  io  allow  the  sum  of  £ 
on  the  whole,  for  repairing  and  rebuilding  the  same  in 
a  permanent  manner,  and  that  in  such  sums  and  at  such 
times  as  the  tenant  shall  instruct,  the  same  has  been 
.laid  out  on  a  plan  to  be  approved  of  by  the  proprietor 
or  his  doer,  previous  to  the  execution  of  such  repairs; 
it  being  understood  and  specially  agreed  to,  that  all  kinds 
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of  carriages,  and  straw  for  thatch,  is  to  be  furnished  by 
the  tenant,  and  is  to  become  no  part  of  the  charge 
ugainst  the  landlord :  and  from  and  after  the  entry  to 
this  lease,  or  after  such  repairs  have  been  executed,  the 
tenant  is  to  keep  the  whole  of  the  houses  and  fences  in 
good  tenantable  order  and  condition  yearly  during  the 
taCk,  and  to  leave  them  in  such  good  order  and  condi- 
tion at  the  end  thereof,  or  at  his  removal,  all  at  his  own 
proper  charges  and  expenses,  without  any  allowance  from 
the  proprietor  whatever,  farther  than  to  the  extent  afore- 
said, provided  die  same  be  laid  out  in  manner  above 
mentioned;  and  if  at  any  time  the  tenant  shall  neglect 
to  keep  the  said  houses  and  fences  in  good  order  and 
condition,  the  proprietor  hereby  reserves  power  to  em- 
ploy workmen  to  execute  such  repairs  when  and  where 
necessary,  and  to  charge  the  tenant  with  the  cost  there- 
of:  And  the  said  B  bikds  and  oblig£8  himself  and  *his 
foresaids,  to  labour,  manure,  and  crop  the  lands  here- 
by-set  in  a  proper  and  regular  manner;  and,  without 
psejudice  to  the  generality  of  this  clause,  he  is  in  no  pe- 
viod  of  the  lease  to  have  above  one-half  of  the  arable 
land  m  tillage,  and  one-fourtii  of  the  tillage  must  be 
ytady  in  fallow  or  turnips,  and  must  be  properly  man- 
ured with  dung  or  Ikne,  at  the  rate  of  bolls  of  shell 
live,  or  cart-loads  of  dung ;  the  other  three-ffourths 
naey  be  white  com,  but  oats  is  not  to  succeed  wheat,  nor 
is  wheat  to  succeed  oats,  nor  is  oats  to  succeed  oats 
flbcHre  once,  and  that  only  when  land  is  new  broke  out 
of  lee,  and  no  wheat  is  to  be  sown  but  after  fallow ;  all 
the  lands  laid  to  grass  must  be  sown  off  with  a  sufficient 
quantity  of  elower  and  rye  grass  seeds,  not  less  than  ten 
pounds  weight  of  white,  four  of  red  clover,  and  one  fir- 
lot  of  rye  grass  seeds  to  the  acre,  and  that  with  the  first 
Or^p  after  fallow :  and  at  the  end  of  the  lease,  the  whole 
of  farm  must  be  left  as  part  of  the  grass 

hmds  three  years  old,  and  the  hill  south  from 
and  west  from  ,  must  also  be  left  as  part  of 

the  grass  land  two  years  old.     No  part  of  the  grass 
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land  is  to  1)6  bayed  abore  once  after  being  tfE>wn  ofi*i  snS^ 
for  every  stone  of  hay  sold  off  the  farm,  the  tenant  must' 
lay  on  a  cart  load  of  lime,  and  that  in  the  snkie  year 
auch  sale  is  made. 

The  great,  depression  in  the  money  value  of  agrieal- 
lural  produce  which  took  place  some  years  ago,  and  the 
consequent  hardship  on  teilants  who  had  stipulated  to 
payi  during  a  long  lease,  a  money  rent  corresponding  to 
the  price  of  grain  at  the  date  of  their  leases,  induced 
many  proprietors  at  that  time  to  insert  clauses  in  their 
leases,  regulating  the  rent  by  the  fisir  priees  of  grain. 
The  following  is  an  example  of  such  a  clause. 

<*  And  fuktheb,  seeing  that  the  principal  reason  for 
**  granting  a  lease,  to  endure  for  the  period  of 
*<  years,  is  to  encourage  the  tenant  to  execute  improve^ 
**  ments  of  a  more  effectual  nature,  and  in  a  better 
**  mitnner,  and  thereby  to  enable  him  to  pay  a  greater 
'*  rent  than  he  could  do  with  a  short  or  uncertiun  term 
<^  of  possession ;  and  seeing  that  it  is  atsd  equitable  to 
<<  prevent  both  landlord  and  tenadt  from  suffering  loss 
<<  at  an  after  period,  from  any  remarkable  change  in 
<*  the  relative  value  of  money  and  land  produce,  par« 
*^  ticularly  com,  it  is  therefore  stipulated,  that  if,  dur- 
'<  ing  the  first  seven  years  of  this  lease,  the  average 
**  price  of  com,  viz.  of  wheat,  barley,  and  oats,'  accord- 
^<  ing  to  the  fiars  of  the  shire  of  ,  shall  be  dif- 

<'  ferent  from  its  average  price^  according  to  the  said 
**  fiars,  during  the  seven  yeard  immediately  preceding 
«  the  commencement  of  the  lease,  then,  and  in  that 
<*  case,  the  rented  each  of  the  second  seven  years  of  the 
^*  lease  shall  vary,  that  is,  be  increased  or  diminished 
«'  Accordingly.'*— f/iwicad  of  the  word  "  aecordinglfi'^ 
the  JbHowing  may  be  eubetituied — *<  in  the  proportion  of 
"  ane^halff  two-ikirds,  or  any  other  proportion  to  ht 
*«  agreed  tipoii,  of  the  difference  between  the  averages*"")^ 
"  And  if,  during  the  second  seven  years  of  the  leBse, 
«  the  avei:age  price  Of  the  same  species  of  i;nuB>  by  tbe 


^'  said  fiars,  shall  be  different  from  its  average  fiar  price 
*<  during  the  first  seven  years  of  the  lease,  then,  and  in 
*<  that  case,  the  rents  of  each  of  the  remaining  years  of 
^<  the  lea^  shall,  in  like  manner,  vary,  that  is,  be  in- 
*'  creased  or  diminished,  accordingly.^ — (Or  say — *<  in 
^^  the  proportion  of  the  difference  between  the  average 
«  fiar  price,  during  the  said  first  seven  years^  and  the 
«  second  seven  years  of  the  lease,^  &c.) 

By  such  a  clause,  the  rent,  or  any  proportion  of  it 
that  the  parties  choose,  would  come,  in  the  progress  of 
a  Ifase  of  ordinary  endurance  (as  for  1^  or  81  years), 
to  be  regulated  'by  the  prices  of  grain.  If  the  word 
"  accordingly"^  be  used,  it  will,  after  the  first  seven 
years,  have  much  the  same  operation  as  a  rent  payable 
wholly  in  corn  would  have ;  not  however  delivered  in 
kind,  bttt  converted  into  money,  according  to  the  aver-^ 
age  fiar  prices,  during  a  term  of  years  (whether  seven, 
ten^  or  any  other  number).  Should  the  other  form  of 
expression  be  preferred,,  then,  not  the  whole  rent,  but 
any  proportion  agreed  on,  would  be  regulated  in  a  si* 
milar  manner. 

The  same  depression  in  the  ftioney  value  of  land  pro^ 
duce  which  rendered  such  clauses  as  the  preceding  ne-* 
cessary,  induced  some  proprietors  to  grant  deductions 
from  the  rents  stipulated  in  current  leases.  The  follow- 
ing is  the  form  of  a  deed  of  this  description,  which  was 
executed  by  a  proprietoir  of  large  estates  in  Scotland, 
containing  also  a  clause,  varying,  as  to  the  mode  of 
cropping,  the  terms  of  the  leases  previously  granted  :-^ 

X 

Deed  of  Bestrtctton  of  Benis,  on  the  occasion 
of  the  recent  Depression  in  the  f^alw  of 
Agricultural  Produce^ 

I,  A  B,  coNsiDEBiNo  that  the  tenants  and  possessors 
of  my  farms,  contained  |n  the  lists  hereto  annexed^  took 
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their  possessions  some  years  ago,  when  grain  and  other 
'produce  of  land  was  at  a  higher  price,  and  became 
bound  to  pay  corresponding  high  rents ;  and  wheread, 
for  crop  and  year  1814,  and  the  present  o-op^  and  year 
1815,  grain  and  cattle  have  fallen  so  considerably,  thai 
the  said  tenants  cannot  continue  to  pay  the  stipulated 
rents  cut  of  the  produce  of  their  farms,  unless  a  deduc- 
tion coiTesponding  to  the  fall  in  the  price  shall  be  given 
by  the  proprietor  from  thie  said  rents,  so  long  as  grain 
and  other  produce  continue  at  the  present  depressed 
prices;   and  being  reluctant  to  distress  my  tenants, 
and  desirous  to  restore  public  conOdence  and  credit, 
so  far  as  lies  in  my  power,  I  have  resolved.  Thai:  is 
TO  SAY,  I,  the  said  A  B,  do  hereby  agr^e  to  convert 
t)ie  respective  money  rents  specified  in  the  seheddie 
No.  1,  hereto  annexed,  origitially  s^ipttlated  to  be  paid 
by  my  said  tenants,  into  a  graip  rent,  at  the  average 
rate  of  bine  shillings  per  bushel  of  HvheAt^  being  nearly 
the  aVeiiage  of  the  price  of  wheat  at  tbe  time  they  tcfdt 
thetr  several  farms,  to  which  all  other  &rm  produoe 
bears  nearly  a  relative  proportion ;  and  for  crop  and 
year  1814,  when  wheat  sold  at  about  six  shillings  ^er 
bushel,  and  for  the  euri<eAt*  year  181&,  when  it  scarce- 
ly brings  that,  rate,  to  deduct  from  each  tenants  rent 
one-third  of  the  money  rent  originally  stipulated  to  be 
-paid  by  him;  and  for  all  future  crops,  during  the  coa^ 
'  tinuanee  of  my  life,  and  so  lotig  as  the  said  leases  are 
current,  to  accept  and  take  from  eftch  of*  my  said  ten- 
ants, a  rent  ih  wheat,  cakuiated  at  one  ishilling  per 
bushel  below  the  avefage  returns  of  wbeat  for  each  crop, 
as  the  same  shall  be  ascertained  by  the  London  Gazette, 
in  terms  of  the  late  Act  of  Parliament  for  regulating  the 
importation  i^  grain,  the  maximum  of  rent  nev^  ex- 
ceeding the  rate  of  nine  shillings  per  bushel,  and  the 
minimum  never  falling  under  $ix  shillings  ptr  bushel; 
that  is  to  say,  for  each  ^3 :  12s.  of  the  former  money 
rent  stipulated  to  be  paid  by  each  tenant,  he  shall  pay 
the  price  of  one  quarter  of  wheats  to  be  calculated  at 
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fbe  rate  of  one  shilKng  ptr  bushel  below  tlie  average  as<* 
certained  by  the  London  Gazette,  being  the  average 
price  of  each  crop ;  provided  always,  that  the  said  ave- 
rage price  does  not  e:jcceed  the  said  sum  of  nine  shillings 
p^T  iMishel  of  wheat,  nor  fall  below  the  said  sum  of  sxs, 
shillings,  it  being  my  clear  and  distinct  meaning  and 
understanding,  that  in  no  event  the  rent  shall  ever  ex- 
ceed the  money  rentstipulated  in  the  original  tacks  and 
minutes  of  agreement;  and  that  this  abatement  shall 
subsist  only  during  my  lifetime,  and  the  currency  of 
the  said  leases;    but  that  nothing   herein  contained 
shall  be  l^inding  on  my  successors  in  my  said  entail^ 
^d  estate,  or  infer  any  warrandice  against  my  execur 
tors,  pr  other  representativjes:  And  wu£R£As,  by  seve- 
ral of  the  leases  apd  agreements  between  me  and  mj 
said  tenants,  they  are  restricted  from  taking  two  white 
crops  running  from  any  part  of  their  farms,  which  they 
COQiplain  of  as  a  hardship,  especially  after  breaking  up 
old  grass  grounds ;  and  being  satisfied  that  an  altera- 
tion in  this  respect  will  be  of  no  prejudice  to  the  farms, 
THfiBxlPoaE  I  do  hereby  consent  a^d  agree,  that  my 
^d  tenants  p^ay  take  two  white  crops  runnin|^,  from 
|tny  part  of  their  farms  that  has  been  properly  laid  down 
in  grass,  and  has  laii)  in  pasture  for  not  less  than  six 
{ureceding  crops ;  provided  they  clean,  fallow,  and  ma- 
nure, in  a  proper  manner,  such  ground  so  to  be  broken 
tip,  the  first  year  after  taking  said  two  white  crops, 
and  then  restore  the  same  again  to  grass  after  a  regu- 
lar rotation ;  recommending  to  all  my  said  tenants  to 
turn  a  greater  proportion  than  hitherto  of  their  farn^s 
ii^to  pasture  as  soon  as  possible,  and  to  keep  the  same 
in  grass  for  a  period  not  under  the  space  of  six  years ; 
being  satisfied  that  the  system  of  pastuf^age  will,  in 
general)  be  more  beneficial  to  them  than  that  of  con- 
stantly croj^ing  their  farms,  and  will  save  them  a  great 
expense,  equal  to  a  further  abatement  of  rent  on  my 
part :  But  I  ujgBfiBY  djsclabe^  that  except  with  regard 
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to  the  money  rent  as  herebj  altered,  and  taking  twor 
white  crops  after  breaking  up  from  ^  old  ley,  no  other 
deviation  or  alteration  whatever  shall  take  place  upon 
anj  of  the  other  conditions  and  stipulations  contained 
in  the  original  tacks,  or  minutes  of  agreement  entered 
into  between  me  and  mj  said  tenants,  which  are  here- 
by declared  to  continue  and  subsist  in  the  same  man- 
ner, and  as  fully  in  every  other  respect,  as  if  this  deed 
of  restriction  had  not  been  entered  into :  And  wheke- 
As  all  my  tenants  are  not  in  a  similar  situation  with 
those  specified  in  said  schedule  No.  1,  many  of  the 
others  having  taken  their  farms  before  the  late  rise  in 
produce  took  place,  and  at  lower  rates,  and  under  diC* 
ferent  circumstances,  and  so  are  not  entitled  to  an 
equal  abatement,  yet  from  the  fall  in  produce  some  of 
these  may  sufler  great  loss ;  THEEsroRE,  I  heeebt  de- 
clare, that  all  the  tenants  specified  in  schedule  No.  2, 
hereto  annexed,  shall  be  allowed,  for  crops  1814  and 
1815,  the  respective  deductions  specified  in  said  schedule 
from  their  stipulated  rents ;  and  that  in  all  future  years 
the  deduction  shall  continue,  but  shall  rise  and  fall  ac- 
cording to  the  foresaid  scale;  that  is  to  say,  when 
the  price  of  wheat  in  the  county  of  , 

to  be  ascertained  as  fiforesaid  at  the  rate  of  one  shil- 
ling per  bushel  below  the  average  in  the  London 
JGrazette,  is  at  or  below  the  rate  of  six  shilliqigs 
jper  bushel,  the  tenants'  specified  in  said  schedule  shall 
be  allowed  the  yearly  deductions  therein  contained; 
but  when  wheat,  to  be  ascertained  as  aforesaid,  rises 
from  six  to  nine  shillings  per  bushel,  so  the  said  abate-> 
ment  shall  proportionally  diminish,  and  be  altogether 
at  an  end,  when  wheat  attains  the  average  rate  of  nine 
shillings  per  bushel ;  but  always  with  and  under  the 
several  provisions  and  conditions  above  ij)>ecified,  ap- 
plicable to  the  tenants  contained  in  schedule  No.  1, 
annexed  hereto,  which  shall  be  equally  in  force  and 
applicable  to  those  contained  in  the  sehidule  No.  2^ 


). 
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^Ato  annexed:  But  pboviding  always,  as  it  is 
bereby  expressly  pbovidsd  and  d£clarej>,  that  as  my 
purpose  and  intention,  in  executing  this  deed  of  re^ 
striction  and  agreement,  is  to  confer  a  substantial  fa- 
vour and  benefit  on  my  tenants  abov.e  named,  and  rcr 
ferred  to  in  the  schedules  hereto  annexed,  and  with  the 
confident  hope  of  enabling  them  to  bear  the  difficultief 
and  pressure  of  the  times,  maintain  theijr  possessions^ 
and  cultivate  their  farms  properly,  for  their  own  future 
advantage,  combined  with  mine  as  their  landlord;  yet, 
if  it  should  so  happen,  that  any  of  my  said  tenant^ 
vhoiild  still  be  unable,  notwithstanding  what  I  have  thus 
done  fQr  their  benefit,  to  clear  off  and  discharge  the 
whole  arrears  of  rent  now  due  by  them,  and  to  become 
due  for  crop  1815,  so  that  I  shall  still  be  laid  under  the 
necessity  of  prosecuting  legal  measures  against  them  and 
their  estates  and  effects,  tben,  ^nd  in  that  event,  my 
whole  aforesaid  legal  claims  and  demands  upon, them, 
and  rights  of  preference  competei^t  to  me  as  proprietor 
of  the  said  farms,  for  all  arrears  of  rent,  are  hereby 
ireserved  entire,  and  declared  to  be  in  full  force  and 
effect,  it  being  nowise  my  intention  to  surrender  or  di- 
niinish  the  same  in  any  jre^pept,  so  as  to  benefit  the  cre- 
ditors of  my  said  tenants,  but  only  themselves  person- 
ally and  individually ;  amo  I  consent  to  the  registration 
hereof,  and  of  the  two  schedules  hereto  annexed,  in 
the  Sheriff-cpi^rt  books  of  ,  or  other  compe- 

tent regi^t^iT}  &r  publication  and   preservation;    and 
poi^sTiTOTs     ^  my  procurators,  for  that 

effect    In  witness  whxbeof,  &c. 

To  this  deed  two  schedules  were  subjoined,  applicable 
to  certain  classes  of  tenants  upon  the  estate.  In  any 
similar  deed,  these  schedules  will,  of  course,  be  regu- 
lated by  the  particular  circumstances  in  which  the  land- 
Jprd  stands  with  respect  to  his  tenant^. 
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Instead  of  loading  this  Appendix  with  isore  ezamplee 
of  the  forms  of  leases,  it  seems  belter  to  put  down  kevt 
the  beads  of  some  clauses  which  niay  be  necessarj* 
The  propriety  of  adopting  any  or  all  of  them,  must  de* 
pend  upon  the  eircumstanees  oi  the  particular  ease;  and 
when  any  such  clauses  are  to  be  adopted,  no  man  of  ha* 
siness  can  h»ve  difficulty  as  to  the  technical  form  of  ex* 
pressing  them. 

1.  Clause  as  to  the  seclusion  or  i^dmission  of  as- 
signees and  sub-tenants,  legid  or  voluntary. 

2,  Clause,  fixing  the  term  of  endurance,  and  terms 
of  entry,  With  reference  to  the  questions  which  may  arise 
about  filway-'going  crops — the  tenant^s  right  to  keep  pos- 
session oi*  the  barns  for  threshing  out  and  disposing  of 
the  last  crop,  &c. 

S.  Breaks  in  the  lease,  or  a  mutuat  privilege  to  re« 
nounce  the  lease  at  certain  periods  in  the  course  of  il. 

4.  Reservation  of  nsines  and  minerals,  sea^ware,  &a 
and  of  power  to  erect  public  works,  and,  in  that  event, 
to  have  certain  accommodations  for  the  workmen,  See. 
on  indemnifying  the  tenant. 

5.  Beservation  of  privilege  of  hunting  and  shootingi 
and  of  fishing;  and  aha  a  power  to  confer  those  privi* 
leges  on  others,  on  paying  the  damages  which  the  tenont 
may  sustain. 

6.  Clause  as  to  rent,  and  the  terms  of  payment  of  it, 
with  reference  to  the  questions  that  may  arise,  en  the 
death  of  either  of  the  parties,  between  their  heirs  and 
executors. 

7.  Clause  regulating  the  rent  according  to  the  fiar 
prices  of  grain. 

ft.  Clause  astricting  the  tenants  to  the  mills  to  which 
the  lands  are  astricted. 

9.  Clause  relative  to  melioratiofts  or  deteriorations  of 
the  houses  and  buildings  on  the  farm ;  obligatioii  on 
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the  tenant  to  leaye  the  houses,  &c.  in  good  repair^  the 
ordinavj  decay  oocasioned  by  time  excepted. 

10.  Where  new  houses  are  to  be  erected,  whether 
by  landlord  or  tenant,  upon  what  plan,  and  where 
they  are  to  be  erected  by  the  tenant,  and  how  he  is  to 
be  paid  for  them. 

11.  Clause  relative  to  the  destruction  of  the  houses 
by  accidental  fire,  by  whom  in  that  event  are  they  to 
be  rebuilt  f  and  if  by  the  tenant,  how  is  he  to  be  re- 
paid ?  Obligation  on  the  tenant  to  insure  houses,  of- 
fices, and  farm-stocking  against  fire. 

12.  Obligation  on  the  tenant  to  preserve  the  [Want- 
ing under  a  penalty,  and  to  allow  certain  portions  of 
the  farm  to  be  planted  by  the  landlord. 

13.  Rotation  of  crops,  and  plan  of  management  How 
is  the  tenant^s  obligation  to  be  enforced  ?  If  by  an  ad« 
ditional  rent,  is  the  tenant  to  have  the  power  of  de« 
parting  from  the  prescribed  course,  on  paying  the  addi- 
tional rent?  Or  is  the  landlord  to  have  the  power  in 
case  of  a  deviation  of  exacting  the  additional  rent ;  and 
also  of  preventing  farther  contravention  ?  In  the  latter 
case,  it  might  be  proper  to  insert  a  clause,  empowering 
the  landlord,  on  the  discovery  of  an  intention  on  the 
part  of  the  tenant- to  deviate  from  the  prescribed  course, 
to  apply  summarily  to  the  Judge  Ordinary,  to  have  it 
enforced. 

14.  Regulations  as  to  consuming  the  straw  and  fod* 
der,  and  laying  the  dung  of  the  last  year  of  the  lease 
on  the  lands,  or  making  it  over  to  the  incoming  ten* 
ant  at  a  certain  rate,  to  be  fixed  by  arbiters  mutually 
chosen* 

15.  Obligation  on  the  tenant  to  stock  the  farm  fully, 
and  to  keep  it  so. 

16.  Obligation  on  the  tenant  as  to  march  dikes  and 
iences;  these  to  be  kept  in  proper  repair,  and  failing 
the  tenant^s  doing  so  on  regular  requisition,  the  land* 
lord  to  have  power  to  do  so  at  the  tenant's  expense. 
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17.  Obligation  on  the  tenant  to  perfonn  certain  ier« 
▼ices,  such  9s  furnishing  horses  and  carts  at  certans 
times  to  the  hmdiord  or  his  facton. 

18.  Power  of  subsetting  or  assigning,  either  directly 
or  indirectly.  Whether  the  tenant  is  to  liare  the  power 
of  appointing  his  successor  in  the  lease,  bj  aiorfts  eoicsa 
deed  ^or  otherwise  ?  Whether  he  maj  appoint  a  mana- 
ger for  behoof  of  his  infant  heir  9 

19.  Provisions  for  the  bankruptcy  of  the  tenant  Is 
bankruptcy  to  be  a  nullity,  or  are  the  creditors  to  havQ 
the  benefit  of  the  lease  in  any  shape,  either  by  appoint* 
ing  a  manager  for  their  behoof,  or  otherwise?  If  not, 
and  if  bankruptcy  is  to  annul  the  lease,  how  is  the  ten- 
ant,  or  how  are  his  creditors,  to  be  indemnified  finr  me* 
liorations,  when  this  forfeiture  is  incurred  early  in  the 
lease,  and  after  large  sums  have  been^  expended  in  insi- 
provements  ?  Is  such  an  irritancy  to  be  purgeable,  and 
bow? 

20.  Clause  obliging  the  tenant  to  remove  without 
warning  or  process  of  removing. 

21.  Mutual  obligation  to  refer  disputed  points  to  ar- 
biters to  be  mutually  appointed ;  and  failing  such  ap- 

^  pointment  on  either  side,  a  clause  empowering  the 
Judge  Ordinary,  on  the  application  of  either  party,  to 
appoint  persons  to  settlp  diiTerences,  whose  award  shall 
be  final. 

It  may  be  useful  to  subjoin  examples  of  an  Obligation 
to  grant  a  Tack^  and  of  a  Minute  of  Tack.  The  OMt* 
gation^  with  an  acceptance  by  the  tenant,  ought  to  be 
holograph  of  the  parties.  Both  the  Obligation  and  the 
Minute  should  be  followed,  as  speedily  after  their  exe- 
cution as  possible,  by  regular  leases.  Even  after  posses- 
9ion,.no  execution  can  follow  upon  either  of  them,  until 
.  they  have  lieen  stamped. 


\ 
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Obligation  to  grant  a  Tack. 

61B5  Edinburgh^  18        : 

Havivo  thi3  day  agreed  Irith  jon  aboqt  a  tack  of 
the  lands  of  ,  I  bind  and  oblige  myself  to  grant 

you  a  regular  lease  pf  the  said  lands  for  years, 

from  the  term  of  Whitsunday  next  as  to  the  houses  and 
grass,  and  at  the  separation  of  the  crop  as  to  the  arablo 
land ;  at  the  yearly  rent  of  £  SterliQg,  payable 

at  two  terms  in  the  year,  and  ,  by  equal 

portions ;  beginning  the  first  term^s  payment  at 
next,  kc,^^(Any  other  stipulations  in  the  proposed  leas^ 
nufy  be  mentioned  here.) — ^And  I  |»m»  &c. 

AB. 
To  C  D,  ^e. 


Minute  of  Tiick. 

It  is  contracted  and  agreed,  between  A  B,  herit*; 
fible  proprietor  of  the  subjects  after-mentioned,  on  thi^ 
one  part,  and  C  D,  tenant  in  ,  on  the  other  part : 

That  is  to  say,  the  said  A  B,  in  consideration  of  the 
tack-duty  aflter- mentioned,  sets  to  the  said  C  D  and  his 
heirs,  secluding  assignees  and  sub-tenants,  the  farm  of 
as  it  is  presently  possessed  by  E  F,  aud  that  foi; 
the  period  of  years  from  and  after  the  said  C  D's 

entry,  which  U  to  be>  as  to  houses  and  grass,  at  Whit- 
sunday ,  and  las  tp  arable  land,  at  the  separation 
of  crop  ,  and  from  thence  to  be  peaceably  possess- 
ed by  the  said  C  D  and  his  foresaids,  during  the  fore- 
said period ;  which  minute  of  tack  the  said  A  B  binds 
and  obliges  himself,  and  his  heirs  and  successors,  tp 
warrant  to  the  said  C  D  and  his  foresaids,  at  all  hands, 
imd  against  all  deadly.    For  which  causes^  and  on  th$ 
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other  part,  the  said  C  D  binds  and  obliges  himself, 
and  his  heirs,  .executors,  and  successors  whomsoever,  to 
content  and  pay  to  the  said  A  B,  and  his  heirs  and  as- 
signees, the  sum  of  £  Sterling  yearly,  at  two  terms 
in  the  year,  and  ,  by  equal  portions;  begin- 

sing  the  first  half-yearly  payment  fit  ,  and  the 

next  at  thereafter,  and  so  on  during  the  course  of 

this  lease,  with  one-fifth  part  more  of  each  term^s  seat 
of  KquidaAe  penalty  io  case  of  failure. — (Here  insert  ike 
ebKgations  as  to  management^  repairs  of  houses^  fenees^ 
drainjfySpc*;  oUigation  to  remove ,  S^e.) — ^And  both  pas- 
ties BIND  and  oBLi€B  themselves  and  their  foresaids,  to 
perform  their  respecti've  parts  of  the  premises  to  each 
other,  and  to  execute  a  fon»al  tack  upon  stamped 
paper,  containing  the  usual  clauses,  under  a  penalty  of 
£  Sterling,  to  be  paid  by  the  party  failing  to.  the 

party  performing,  or  willing  to  perform  the  same,  over 
laod  above  performance.    In  witness  whebeof,  &c. 


APPENDIX  la 


jl  HIS  division  of  the  Appendix  has  reference  to  Chap. 
VIII.,  and  -contains  the  forms  of  summonses  and  dili- 
gence  for  enforcing  ihe  rights  of  master  and  tenant. 
The  numbers  in  Chap.  VIII.  and  the  numbers  here  will 
fee  found  to  correspond. 

I.  DiLioBNCK  ex  THE  Leasb. 

Letters  of  homing  on  the  lease  are  authorised  hy  the 
decree  of  registration,  which  follows  on  the  clause  of 
registration  contained  in  th;e  lease.  The  principal  deefi 
is  given  into  the  Court  books  to  be  recorded^  a[nd  tite 
extract  is  given  out,  in  these  terms : 

Extract  Registered  Tack, 

At  Edhftburgh,  the  day,  tPf 

years,  In  pr«sE)9(;s  of  tlie 
Lords  of  Council  and  Session,  Compeared* 
advocate,  as  ppoourator  for  A  B,  after  named  and  de- 

*  The  fonn  of  expreMing  tl%  ^lart  of  tbe  eidtMct  'has^dUuiged,  «ven  from 
the  time  of  Dudeton ;  after  statbg  the  appeearuice  of  the  procuttftov,  he  goes 
on  in  these  wordf ;  *^  £t  exhibuit  dictum  chirqgraphum  petiitque  iUud  insert 
*^  et  registrar!  in  libris  Concilii  et  Sessionis,  ut  -vim  sententis  flietorum  do. 
^minpnmi  obtinereteiinterposendum;  qualitens  conraatioaia  et  alias  ne. 
^<  cc5)sariii3  desttper  difigantur  modo  inibi  spedficato;  quam  postulationeni 
*^  dicft  Domliii  ration!  consonam  judicarunt,  ideoque  ordinavere  et  ordinaot 
*'  dictum  chirographum  inseri  et  registrari  in  libris  diets  'curin,  et  decfe- 
*'  vere  ilhid  obtioere  vito  senteniafe  ipswum  et  literas  comuationiB  et  alias 
'^  neceftsarias  inde  dirigi  modo  infrascrtpto."  These  terras  wiU  serve  to  ex** 
plain  vhat  is  now  meant  by  being  recorded  in  terms  of  law. 
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signed,  and  gave  in  the  contract  of  lease  undeHmtten; 
DESIRING  the  same  might  be  registered  in  their  Lord* 
ships^  books,  conform  to  law;  which  desire  the  said 
Lords  found  reasonable,  and  ordained  ihe  same  to  be 
done  accordingly,  whereof  the  tenor  follows  i  (hart  the 
kase  19  tngroiied  perbaiim  with  its  mbscriptions,)  ex- 
tracted upon  this  and  th^'  preceding  pages  of 
atamp  paper. 

sighed  by  a  Clerk  of  Session. 

This  extract  will,  off  itself,  during  the  lifetime  of  the 
party,  be  a  sufficient  warrant  for  letters  of  homiDg. 
Bi^t  where  this  registration  has  taken  place  in  the  books 
of  an  inferior  court,  in  order  to  obtain  the  letters,  a  biH 
must  be  presented  to  the  Lords,  praying  for  a  warrant 
fbr  them.  This  warrant  is  gri^nted  of  course,  and  the 
bill  beeomes  the  authority  for  signeting  the  letters,  cre- 
ating on  them  some  immaterial  changes,  which  shall 
be  taken  notice  of  as  they  occur  in  the  example  to 
be  given.  An  extract  from  the  books  of  any  inferior 
court  is  a  sufficient  warrant  for  a  charge  odi  six  Aajs, 
and  this  charge  may  be  followed  by  poinding,  but  not 
by  imprisonment.  It  will  also  be  observed,  that  wbea 
the  tack  has  been  registeried  in  inferior  court  books, 
six  days  must  elapse  before  it  is  competent  ta  present  tf 
bill  for  letters  of  bomingn 

.  Hdming  and  poinding  tm  tf  Tack. 

GxoRGR  THE  FouRTH,  by  th^  gracc  of  God,  of  the 
united  kingdoms  of  Great  Britmn  and  Ireland,  Kin^fy 
Defender  of  the  Faith,  1*6 

Diessengers  at  arms,  our  sheriffs  in  that  psrt^ 
jointly  and  severally,  specially  constituted,  gteeiingr 
Whsreas  (t^hen  the  homing  passes  6n  a  billj  this  is  ex^ 
pressedi  whkrbas,  it  is  humbly  meant  and  shewn  to  us, 
by  our  Lovite  A  B,  that  by  lease,  of  date,  to. 
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^Uul  in  place  ofottK  Lotitb,  Complainbr  will  be  eubetu 
tutedf  as  the  person  complains  by  bill)  by  lease,  of  date 

entered  into  by  oun  LovitkA  B,  on  the  oiiife' 
party  and  C  D  on  the  other  part»  oUr  said  Lovlte,  in 
consideration  of  the  yearly  rent.  Mid  other  prestation* 
therein  mentioned,  SbT,  and  in  tack  and  adsedation  let 
to  the  said  C  D  and  his  heirs,  axi>  and  Whole  (hero 
the  lands  will  be  described  as  in  the  lease )\  and  that' for  all 
the  days ,  years,  and  space  of  years/  from  and  oSitt  the 
said  C  D^s  entry  thereto,  which  was  thereby  declared  to 
have  been  at  the  term  of  as  to  the  houses^ 

yards,  and  grass ;  and  as  to  the  arable  land,  at  the  se-* 
paration  of  the  crop  from  the  ground.    But  re« 

SERVING  ALWAYS  to  our  Said  Lovite  certain  powers  and 
privileges  therein  specified,  under  which  reservations  ho 
bound  himself  in  absolute  warrandice  of  the  said  leasee 
Fob  which  causes,  and  on  the  other 'part,  the  said  C  D 
thereby  bound  and  obliged  him  and  his  foresaids,  to 
dwell  and  reside  on  the  said  fkrm,  with  his  family,  dur- 
ing the  9aid  tack;  ako  he  further  bound  and  obliged 
himself^  his  heirs,  executors,  and  successors,  to  content 
and  pay  to  o|ir  said  Lovite,  his  heirs  or  assignees,  or  to 
his  or  tbeif  factors,  for  their  behoof,  the  yearly  tack- 
duty  after-mentioned  (here  the  rent  and  the  terms  ofpay-^ 
maU  willie  speci/kdjy  besides  the  expense  of  enclosing  as 
therein  mentioned ;  and  that  under  an  irritancy  of  the 
lease,  as  therein  particularly  expressed ;  reserving  pow- 
er to  our  said  Lovite,  notwithstanding  the  said  irritant 
clause,  of  raising  all  manner  of  diligence  for  recovering 
the  said  rent,  after  the  respective  terms  of  payment 
thereof:  And  fubthbr,  the  said  C  D  bound  and 
OBLIGSD  him  and  his  foresaids,  over  and  above  payment 
of  the  said  rent,  to  frbx  and  rbli rvk  our  said  Lovite 
and  his  foresaids,  of  all  ministers^  stipends,  and  school- 
masters^ salaries,  payable  out  of  the  said  lands,  and  like- 
wise the  cess,  road*money,  and  other  public  burdens,  to 
be  kid  out  with  the  cess,  during  the  currency  of  the 
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said  lease,  and  for  that  purpose,  either  to  make  payment 
yearly,  to  the  minister  of      '  ,  of  the  sum  of 

£  and  to  procure  his  receipt  for  the  same,  and  to 

the  schoolmaster  of  ,  the  sum  of  ,  in  lieu 

of  the  tenants  share  of  the  schoolmastor^s  salary ;  oa 
OTHERWISE,  to  make  payment  of  the  said  stipend  end 
•choolmaster^s  salary'  to  our  said  Lorite  and  hb  fore- 
iaids,  to  enable  them  to  operate  thdr  relief,  beginning 
the  first  payment  of  the  said  money-stipend  at  and 

ef  the  victual-stipend  betwixt  Christmas  .  and  Can- 
dienuis  ,  for  crop  and  year  ,  and  so  forth  yearly 
and  termly  thereafter,  during  the  'currency  of  the  said 
lease,  and  of  the  cess,  or  land*tax,  highway-^noney, 
rogue^money,  and  other  public  burdens,  chargeable,  or 
to  be  laid  on  with  the  cess,  in  proportion  to  Ihe  lands 
thereby  set,  according  to  the  Taluation  th^ecrf*;  declar- 
iag  the  firrt  payment  to  have  commenced  at  midsumoier 
quarter  ,  and  so  forth,  termly  and  yearly  thereaf- 

ter, as  the  same  sball  fall  due,  and  become  payable :  Anb 
FURTHBE,  the  said  C  D  boukb  and  obliged  bimself 
aikl  his  foresaids,  yearly,  if  demanded,  to  deliver  to  the 
complaioer  good  capons,  and  good  hens,  for 

which  they  are  to  receive,  on  delivet^,  for  each  ca- 

pon, and  for  each  hen ;  and  in  case  of  hi^  failing  to 

deliver  the  same  to  our  said  Lovite,  when  required,  be 
became  bound  to  pay  to  him  at  the  same  rate,  for  each 
capon  and  hen  undelivered  (hxxt  such  other  conditiim  a 
the  tenant  may  have  come  under  will  be  expressed):  Akb 
XASTLY,  the  said  parties  bound  and  obliged  themselves  to 
implement  the  premises  hmc  mde  to  each  other,  under  the 
l^enaUy  of  £        Sterling,  to  be  paid  by  the  party  failikijf 
to  the  party  observing,  or  willing  to  observe,  his  part  of 
ihe  lease,  (where  the  letterepaes  on  a  Inll^  »o>y)y  which litfd^ 
was  duly  registered  in  the  Sheriff-court  books  of         ' 
^or  whatever  the  place  of  registration  may  have  been),  ^  • 
decree  of  the  Sheriff-depute  th  ereof  in terponed  thereto,  mi 
ihe    day  of  ^  as  the  name,  having  tfaesaid  SbsoS^ 


tpreeejttt  in  tiie  eod  ibeceof  shown  to  our  Xords  of  <;outl- 
dl  and  Session  hath  .teBtifiedy  (hut  whentthe  tack  h^isitm 
4rtcordeiiu  tkt  bgoks  of  Sea^on^  ^(ijfjy  as  the  sAme  duljr 
it«€Offded  in  our  books  of  .Council  and  S^saion,  and  hav- 
ling  a«deciree  of. the  Lords  ther^f  interponQd  .thoretQ,  of 
this  date,  ordaining  these  our  letters  and  other  nette^sait^ 
^execution  to  be  directed  thereon,  more  fully  shears.  Oue 
wxiiL  18  iii^jiBFQaB,  and  we  charge  you,  that .  on  sight 
iiereof,  ye  pass,  in  our  name  and  authority,  lawfuUgr 
command  and  charge  the  said  C  I)  personally,  or  at 
Jiis  dvirelling  place,  to  make  .payment  and  delivery  to 
•bur  said  Loviite,  or  to  .hi^  factor,  for  his  behoof,  of 
itbe. money  and  victual  rents  before  specified,  and  totim- 
tplement,  pay,  fulfil,  andiperformi  the  whole  ptestatigyns 
•and  obligations  inoumbent  on  ihim  by  the  sfiid  itack,)^ 
j(the»terms'of  payment  of  the  said  rent,  and  pevfarm"* 
-anoe  of  the  said  other  prestations. and. obligations  .being 
•iilways  first  come,  and  bygotie);  and  also  to  make  pay- 
«tiient  of  the  .said  sum  of  i£         Sterling  of  .penalty,  iaf« 
Her  thetform  and -tenor  of  the  said  tack  and' decree  in  tec- 
iponed  thereto,  ih  all  pQints,*wiTU>N.si0: 0AY3  nest  alV^ 
tbeds  charged  by  you  thereto,  un^er  ithe  pain  of  leb^l* 
4ion,  and  putting  him  to  ,the  horn;  .whereili,  if  :he  fail, 
<tiie  said  spaeeibeing  elapsed,  that  immediately  tbeimfter 
you  denounce  Ihim.  our  jebel,  and  put  him  to  the  bom, 
'and'use  the  whole  other  order  against  him  prescribed  by 
(law :  il^traTHXR,  that  ye  lawfuUy  fence,  arrest,  apfmaef 
compel^  poind,  and  distrain,  all  and  sundry  the  said  G 
'Ifs  readiest  moveable  goods,  of  whatever  denomination, 
'VAK«  PENNY  thereof,  to  the  avail  and  quantity  of  tb$i 
said  sums,  and  see  our  said  Lovite  icompletely  paid  and 
tatisfied  of  the  same,  accordihg  to  justice  ;  (whtn  the 
Utters  pass  on  a  &t7/,  say  Afre,  because  the  Lords. have 
peen  the  registered  tack  above  .mentioned),  as  ye  will 


^««*«#^**>P«*«»W*>M^ 


*  Thift^wiilanthooMtachaige  to  perfonn  wy  «f  the. specific obliieatiai^ 
Mnaunfld  in  the  lease ;  but  it  may  be  as  Well  to  make  this  par^f  ibe  w^ 
•pccial,  and  to  repeat  ^e  tennt  of  the  obligations. 

S  N 
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said  lease,  and  for  that  purpose,  either  to  m>^ 
yearly,  to  the  minister  of       "  "^  % 


^> 


OTHKKWisE,  to  make  payment  /k  ^%?  ^  '^       ^ 
achoolmaster^s  salary'  to  our  ^  *^  ^  ^  ^   %-  %, 
gaids,  to  enable  them  to  ope^  f  ^  '^'  ^.'s^  ^  ^i^ 

the  first  payment  of  the  ^^a%%%%  ^%>^^ 
rf  the  victoal-stipend  bet^ ^ ^  *. ^^^  %•  W  ^ 

dlemas        ,  for  crop  a^  ^  %^  ^\%\  \  ^ 
andtermlythereafter/-^^^^^-***    ^ 
lease,  and  of  the  ^.'^, 
rogue-money,  and/  ^  ^ 


to  be  laid  on  if'j^ 
thereby  set,  ai|  |;  |  g  ^  g 
iagthefirrt|I  ^  O 
quarter       i'W^ 
ter,  as  the  J  j  ^ 


FirETHBFi.-r  ^tich  the 

Hjijlji-^*  5  expired,  the  efieets  of 

comnl^  ^aed,  cht  be  may  be  denounced 

_i^*  '  ^  recorded,  which^  with  the  forms  to 

««7ards,  wiU  authorise  letters  of  caption 

^  ^iOst  him.     But  here  it  must  be  attended  to, 

7  ending  can  take  place  only  where  the  tenant  is 

^rged  to  pay  a  precise  simi,  but  cannot  be  resorted  to 

ior  enforcing  performance  of  an  act. 

Taking,  then,  the  case  where  the  letters  are  to  be 
inforeed  by  imprisonment,  and  on  the  supposition  that 
the  tenant'  has  been  denounced  rebel,  and  the  letters 
and  executions  recorded,  a  bill  is  prepared  in  the  fol- 
lowing terms: 

Bill  for  Letters  of  Caption, 
My  Lords  of  Council 'and  Session,  unto  your  Lord- 
ships^ humbly  means   and   shews  your  servitor  A  B, 
That  i]()on  the  day  of  ,  C  D  was  duly 
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%  *■  ''•"oanced  rebel,  and  put  to  the  horn,  by 

^  ^     >*5  wi-*  OX    horning,    raised  and  executed  at 

^  "^     ^^  N5«*'''^t  him,  for  not  making  payment  to 

"ta^  *^      v.  ''^         Sterling,  ('or  Ac  «dy  Aai?e  Acfii 

^.^..V  %,      ^  ^   cer^dm  obligaiions,  and  in  that  case 

,%^^'i  ^  ^  ^  'Ac  terms  of  the  execution Jy  together 

%^  %,  \^%  of  penalty,  incurred  through  fail* 

^  <^  %-^^  ^^^  "^^  due  by  a  tack,  of  date    .        > 

^  3^^^  ^'^^  D  and  me,  on  the  one  and 

V^  %^%  %  '^  %^  '*'y  registered  itt  yoiip  Lordi 

<;.^  ^^1^  %  ^T^     «tt  ^e  of  your  Lordshifw  inter* 

'-<  ^  ^  V  ^  <35v   ^  ^      tr^  *c<»  recorded  in  inferior 

,p^^  duly  registered  in  the 

the  precept  of  the 

^  ^^^^  ♦'  Planner  more  fully 

'^  ^  -lo'g,  as  the  satne^ 

'cr  ^  legistered  here  to  shew. 


^ase  your  Lordships  to  grant  war- 
ders of  caption  in  the  premises,  in  com- 

^4'm.       ACCOHDINO  TO  JUSTICE^.    .  ,    . 

^  F's  (i.  e.  a  Writer  to  the  Signers)  bill. 

T"^.  , ,.,   ^ith  the  registered  letters  of  horning,  is  pro- 

A^^^d  f^  iZe  clerk  to  the  bills,  who  naarks  the  date,  and 

*i^^«  **  ^  t  tt'  peliiMf,  because  the  Lords  have  seen  the  re- 

w  ^    ^    hoTningf,^  and  signs  it,  and  this  becomes  the 

Warrant  i^^  ^^^^^^^  ^^  caption,  on  which  the  tenant  may 

Letters  of  Caption* 
G       fiU  THE  Fourth,  by  the  grace  of  God,  of  the 

^^^ted\iog^°"^  ^^  ^^^^^  Britain  and  Ireland,  King, 
DefAerofthcFaith,  To 

>ne  er8  at  arms,  our  sheriffs  in  that  part,  jointly  and 
*ev^^^"lff  specially  constituted,  greeting,  whebeas  it 
ii.  v^^*  uw  meant  and  shewn  to  us,  by  oue  lovite,  A  B, 
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answer  to  us  thereupon ;  which  to  do,  we  commit  \» 
you,  and  each  of  you,  full  power,  by  these  our  let- 
ters, delivering  them,  by  you  duly  executed  and  indors- 
ed again  to  the  bearer;  givbn  under  our  signet,  at 
XDkNBUBGH,  the  day  of  ,  in  the  *  year  of 
our  reign,  18    . 

Per  decbetjjm  Dominoritm  Concilit. 

Signed  by  a  Writer  to  the  Signet, 
(tohen  the  letters  pass  on  a  bill,  in  place  ofF&B.  D£ca£TTiM, 

tay^    EX    DSLIBERATIOKE   DOMINORUM  CONCILII,  &C.) 

The  letters  of  horning,  after  being  signed  by  a  wri- 
ter to  the  signet,  are  produced  with  the  extracted  tack, 
as  their  warrant,  or  with  thebill,  at  the  Signet  0£Bce,  and 
are  there  signeted.  They  then  become  a  warrant, 
on  which  the  tenant  may  be  charged  to  pay  the  rent, 
&c.  and  whatever  may  be  the  conditions  come  under 
by  him,  these  will  be  narrated  in  the  letters  of  horn- 
ing, and  performance  may,  in  like  manner,  be  en- 
forced by  a  charge  given  by  the  messenger.  The  days 
of  charge  (that  is,  the  six  days,  witUn  which  the 
tenant  is  ordered  to  obey)  being  expired,  the  eifects  of 
the  tenant  may  be  poinded,  or  be  may  be  denounced 
rebel,  and  the  letters  recorded,  which^  with  the  forms  to 
be  noticed  afterwards,  will  authorise  letters  of  caption 
to  pass  against:  him.  ;  But  here  it  must  be  attended  to, 
that  poinding  can  take  place  only  where  the  tenant  is 
charged  to  pay  a  precise  sfimi,  but  cannot  be  resorted  to 
for  enforcing  performance  of  an  act. 

Taking,  then,  the  case  where  the  letters  are  i^  be 
inforeed  by  imprisonment,  and  on  the  supposition  that 
the  tenant'  has  been  denounced  rebel,  and  the  letters 
and  executions  recorded,  a  bill  is  prepared  in  the  loi- 
lowing  terms  : 

Bill  for  Letters  of  Caption. 

My  Lords  of  Council  ^nd  Session,  unto  your  l^^^' 
ships,  humbly  means  and  shews  your  servitor  A  > 
That  iH)on  the  day  of  ,  C  D  was  duly 


Md.  ordifi^iy  denounced  rebel,  and  put  to  the  horn,  by 
Tiftoe  of  letters  of  horning,  raised  and  executed  at 
my  instance^  .against  him,  for  not  making  payment  to 
me  of  the  sum  of  £  Sterling,  (or  ht  may  have  been 
charged  to  perform  certain  obligations^  and  in  that  case 
they  will  be  stated  in  the  term*  of  the  execution  J  ^  together 
with  the  sum  of  £  of  penalty,  incurred  through  fail* 
lure,  all  contained  in»  and  due  by  a  tack,  of  date  5 

entered  into  betwixt  C  D  and  me^  on  the  one  and 
other  parts,  which  tack  is  duly  registered  in  yoiir  Lord- 
idiips'  books,  and  having  adecreeof  your  Lordships  in ter« 
poned  thereto,  (ff  the  tack  have  been  recorded  in  inferior 
court  books^  «qy,  *^  which  tack  is  duly  registered  in  the 
'^  Sheriff-court  books  of  £,  and  has  the  precept  of  the 
**  said  Sheriff  in  the  end  thereof, V)  in  manner  more  fully 
mentioned  in  the  said  letters  of  horning,  as  the  sarn^> 
*with  the  executions  thereof,  duly  registered  here  to  sbew> 
will  testify. 

May  it  therefore  please  ypu^  Lordships  to  grant  war- 
rant fqr  letters  of  caption  in  the  premises,  in  com- 
mon form.      ACCORDING  TO  JUSTlCEi.    .  / 

E  F's  (1.  e.  a  Writer  to  the  Signet's)  bill. 
This  billy  with  the  registered  letters  of  horning,  is  pro- 
duced to  the  clerk  to  the  bills,  who  marks  the  date,  and 
adds  ^*fat  ut  petitury  becqwe ,  the  Lords  have  seen  the  re» 
'*  gistered  homing^'^  and  signs  it,  and  this  becomes  the 
warrant  for  letters  of  caption,  pn  which  the  tenant  may 
be  imprisoned. 

Letters  of  Caption* 
George  the  Fou&th,  by  the  grace  of  God,  of  the  ^ 
united  kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faiih,  To 

messengers  at  arms,  our  sheriffs  in  that  part,  jointly  and 
severally,  specially  constituted,  greeting,  wmereas  it 
is  humbly  meant  and  shewn  to  us,  by  our  lovite,  A  B, 
That  upon  the  day  of   **  ^  C  D  .was  duly 
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y  as  the  said  lease,  of  date  foresaid 
recorded  ,  more  fallj  bean :  That  although  it 

was  incumbent  on  the  said  B,  in  terms  of  the  said 
lease,  and  from  the  obligation  he  lies  under  as  tenaiit  in 
.  the  said  lands,  to  have  entered  thereto  at  the  said  term 
of  ,  and  to  have  full j  stocked  and  plenished  the 

same,  and  to  have  laboured  the  farm  in  a  proper  and 
husband  like  manner;  yet  he  hath  hitherto  neglected 
so  to  do;  AND  FHERfiFORfc,  (I.)  the  said  B  oughf  and 
SHOULD  be  DKCERNbD  and  ORDAINED,  by  DKCREi-  of  the 
Lords  of  our  Council  and  SkhsiON,  instantly  to  en- 
ter into  possession  of  the  said  farm,  and  to  stock  and 
plenish  the  same  in  a  sufficient  and  proper  manner;  as 
ALSO,  during  the  currency  of  the  said  lease,  to  labour  and 
manure  the  said  lands,  according  to  the  rules  of /^ood 
husbandry,  (if  there  be  any  plan  ofmanagmitent  coaiained 
in  the  fease^  it  wilt  be  stated  tbove.  and  repeated  hert^  at 
the  rule  for  the  tenant ^  beginning  thua^  **  and  in  partieu^ 
*^  lar^  as  gpeeijied  in  the  said  tack^  fr>,  ^c,J  and  to  per- 
form the  whole  conditions  of  the  said  lease,  to  which, 
by  becoming  a  party  thereto,  he  has  subjected  himself; 
AND  FURTHER,  the  said  B  OUGHT  and  >Hi»ULD  be  de- 
cern hD  and  oKDAiNbD,  by  dkcrfe  foresaid,  to  make 
payment  to  the  pursuer  of  the  sum  of  ^100  Sterling  or 
of  such  other  sum  as  our  said  Lords  ahull  modify  as  the 
expenses  of  process  to  follow  hereon,  besides  the  expense 
of  extracting  the  decree  to  be  pronounced  therein,  after 
the  form  and  tenor  of  the  said  tack,  and  taws  and  daily 
practice  of  Scotland  used  and  observed  in  the  like  casei 
in  all  points,  as  is  alleged.  (Or^  the  conclusion  may  be^ 
that  the  tenant  shfill  be  found  liable  in  damages,  and  the  least 
declared  to  be  at  an  end;  in  that  case^  in  place  of  what 
follows  figure  1.)  ihe  conclusions  nuiybe  in  these  term  J 
And  iHtKFFORh,  it  ouGHi  and  should,  be  i^OUND  and 
DECLARED,  by  i>M'HEF  of  the  Lords  of  our  CouNCiLsnd 
Session,  that  unless  the  said  B  shall,  on  or  before  the 
day  of  ,  eut^r  into  posse38ton  pf  ti>0 
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^irtr  to  iif  tliereupoa;  wkkh  to  do,  we  commit  to  you, 
and  each  of  j^%  full  power,  hy  these  our  letters.  deliv« 
ering  them  by  you,  duly  executed  and  indorsed  again 
to  the  beaiev ;  givxv  under  our  signet,  at  Edinburgh, 
tht        day  of       ,  in  the  year  of  our  reign  18    , 

BX  OBUMBAtlONB  DoMINORCM  CoKCIUI. 

Signed  hy  a  WrUer  to  Me  Signet* 
These  letters  being  signed  and  sigaeted,  become  % 
srarrant  to  the  messenger  to  imprison  the  tenant. 

There  is  thb  difference  betwixt  the  diligence  follow? 
i»g  en  9  decree  of  registration,  and  that  which  follows' 
•a  a  decree  pronounced  by  the  Court  of  Session  in  an 
aetion  in  which  there  has  been  appearance  made  fon 
koth  parties,  that  although  the  former  may  be  suspend* 
td,  the  latter  does  not  admit  of  any  sist,  though  unden 
eeplaia  circumstances,  unnecessary  to  he  here  taken 
notice  of,  it  is  subject  to  reduction.  The  diligence,  of 
which  we  have  been  giving  examples,  then,  admits  of 
suspension,  in  which,  on  the  tenant^s  finding  caution, 
he  may  be  allowed  to  plead  hi^  defences,  consisting  in 
payments  or  icounter^daims,  of  whatever  kind  they 
inay  be. 

II.  SUVIIONS  AGAIKBT  Tn|B  TENANT^   PQR  NOT  POSSISS^ 
INO.  STOCKINO.  AND  LABOURING  7lla  FARM* 

(SepRGB  THE  Fourth,  by  the  grace  of  God,  of  the 
iMiited  kfngd^ni  of  Great  BriMdn  and  Irehiad^  King, 
Defender  pf  the  Faith,  To 

iniMsenger  at  i^rms,  our  sheriffs  in  that  part. 
Jointly  IMi4  ^yerally,  specially  constitifted,  greeting, 
WHEREAS  \t  if  humbly  meant  and  ^wn  to  us  by  our 
LoviTE  A,  That  by  tack,  of  datf  ,  entered  into 

betwixt  the  pursuer  i^nd  B,  he  set  to  the  9aid  B  and  his 
heirs,  &c.  all  and  whole  the  lands,  &c.  and  that  for  the 
fpace  of  19  years  from  and  after  his  entry  thereto, 
Whioh  is  thereby  deplared  to  commence  at  the  teroi  of 


\ 


ptf#w,  by  these  cfur  fettevt)  delirerfaig  ihrnx^  bjr  joiiy 

duly  elteenkd    ati4  iadisraed   agttiiy  tai  tiie    betrep. 

"^  Gi^eft  under  out  iignet^  ai  Edbbwgb,  the  dajr  of 

,  in*  ttfe  f  year  of  Mr  reign  18  * 

SvbBeribei  by  a  Writer  to  the  Signet^ 
The  first  of  these  coAchisions  nuiy  be  taken  where  tkv 
Itfttdlofd  is  desirous  that  the  tenant  sbail  pessoss  tke 
farm.  The  deeree  whieh  wiH  be  prowauneed  may  be 
elrfbreed  by  knprisemment,  though  the*  neeessity  of  such 
attieasfire  can  scarcely  be  supposed.  Iff  on  the  other 
band,  the  landlord  he  desirous  that  the  tenant  shall 
not  enter  into  possession,  the  other  oonelusiotf  will  btt% 
ter  answer  hk  tie#9. 

ni  AeTIOKS  FOR  PltESEBVlNG  WOOD  AND  PLANTING. 

The  action  in  this  case  may  proceed  either  on  the  act 
fif*  Parliament,  or  on  the  terms  of  the  lease. 

Summons  oH  ike  Ah  1698,  o*  1& 
Geoigie  thb  Fourth,  by  the  grace  of  Ged,  of  the 
united  kingdom  cf  Great  Britain  and  Ireland^  Siaft 
defender  of  the  t'aith.  To 

messengers  at  arxhs,  our  sheriffs  in  that  part,  jiointly  aiA 
severally,  specially  constituted,  greeting,  wbercaS'  it 
is  humbly  meant  ahd  shewn  to  us  by  our  lovite  A,  he* 
rikable  proprietor  of  the  lands  of  ,  TilAf 

by  the  I6tb  act  of  tbe  7th  Session  of  the  first  Parlia* 
meat  of  King  Willumi,'  it  is  statated  and  ordsuied^ 
<<  That  all  tenants  and  cottars  shall  presenre  and  se* 
<^  ear^  all  growing  wfiod  iind  planting  that  is  upon  tbe 
<<  ground  they  possess;  that  non^of  it  shall  be  cat,  brokfif 
<<  or  pulled  up  by  tbe  roots^  or  the  bark  peeled  off  sa/ 
<<  tree;  and  that  under  the' ptfni' to  be  exacted  by  their 

masters  allenarly,  of  ten  potlnda  Scot|i  ibr  each  tree 

within  ten  years  did,  and  twenty  pounds  Scots  for  csob 

<*  tree  that  is  above  the  said  afe  of  ten  years.""    Afl^  it 


it 


{s  further  ordained,  that  the  teikaiit  shall  ^'  be  lJ«Ue  fiit 
^^  Us  Wife,  chiidrett.  Mid  senrants,  or  aoy  others  wkbi» 
'f  his  fetnilj  that  sfadl  contraiTeBe  the  said  act^  Avi^ 
THAT  B,  the  tenaat  is  the  said  lands^  has  stace  hb  entry 
thereto,  by  hinaelft  bis  wife,  children,  servants,  or  others 
in  hislaiBilijr,  bb  dependants^  orof  his  causing,  cut»hcoke, 
or  pulled  op  by  tbe  roots,  or  peeled  the  bark  off  treea 
growing  on  the  said  lands;  of  wUdi  are  more  thaor 
ten  years  old:  At  lbast,  trees  to  that  number  aiad 
of  that  age  hare,  witliin  the  space  foresaid,,  been  cul, 
broken,  (Mr  poHed  up  by  the  roots,  or  had  their  bark 
peeled  off;  and  whidi  trees  the  said  B  was,  in  terms  of 
the  said  statute,  bound  to  have  preserved  and  secured 
from  such  damage.  Th  EREPOaE,  the  said  B,  ouqht  and 
aHouirS  be  decerned  and  ordained,  by  decree  of  the 
Lords  of  oar  Courcil  and  Session,  to  make  paymeni 
to  the.  pursuer  of  the  aum  of  twenty  ponndt  Scots,  for 
each  of  tbe  said  trees  above  the  age  of  ten  years,  and  of 
tkn  pounds  Scots  for  each  tree  under  that  age :  And 
FURTHER,  the  said  B  ought  and  sjqould  be  decebnei> 
Rod  ordained,  by  tbe  decree  foresaid,  to  make  pay* 
nient  to  the  porsuer  of  the  sum  of  fifty  pounds  Sterling, 
or  such  other  sum  as  the  said  Lords  shall  modify  at  thc^ 
expense  of  the  process  to  folloyr  hereon,  besides  the 
expense  of  the  decree  to  be  prononnced  therein,  after  tbe 
form  and  tenor  of  the  statute  libelled  on,  and  laws  and 
daily  practice  of  Scotland,  used  and  observed  in  tbe 
Kke  oases  in  all  points,  b$  is  alleged* 

Our  will  is  hereforb,  &c.  in  common  form. 
This  form'  will  answer  for  the  summons  before  an  in* 
ferior  Judge,  the  changes  on  the  mere  words  of  style  be«< 
ing  unnecessiirf  to  be  ^noticed. 


\  */ 


iS'vmmons  of  Damagegjbr  Jets  of  Treipasa  by  CaJttltj  omA 

for  Trees  cut  and  destroyed. 
George  the  Fourth,  by  the  grace  of  God,  of  the 
imited  kingdom  of  Great  Britain  and  Ireland,  Kiog» 
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Defender  of  the  Faith,  To 

messengers  at  arms,  our  sheriffs  in  that  part,  jointlj  and 
severally,  specially  constituted,  greeting,  whereas  it  is 
humbly  meant  and  shewn  to  us,  by  our  lovite  A, 
That  wheksas  the  planting  and  inclosing  of  ground  in 
this  our  kingdom  of  Scotland  tends  to  promote  the  in- 
terest and  advantage,  not  only  of  the  proprietors  of 
those  grounds  in  particular,  but  also  is  of  real  utility 
and  bene6t  to  the  country  in  general,  which  renders  it 
proper  that  the  destroyers  of  planting  and  inclosures  be 
fineid  and  punished  according  to  law  :    Akd  whereas, 
by  the  laws  and  practice  of  this  realm,  the  destroyers 
of  planting  and  inclosures  are  subject  and  liable  in  da- 
mages and  expenses  to  the  proprietors  and  possessors  of 
the  grounds  so  planted  and  inclosed;    and  particularly, 
by  the  act  of  Parliament  passed  in  the  year  1685,  c.  39, 
it  is  statuted  and  ordained,  "  That  no  person  shall  cut, 
^*  break,  or  pull  up  any  tree,  or  peel  the  bark  off  any 
<<  tree,  under    the  pain  of  <£10    Scots  for  each  tree 
"  within  ten  years  old,  and  ^20  Scots  for  each  tree  that 
^  is  above  the  said  age  of  ten  years;  and  that  the  havers 
*'  or  users  of  the  timber  of  any  tree  that  shall  be  so  cut, 
^  broken,  or  pulled  up,  shall  be  liable  to  the  same  pen- 
^  alty,  except  he  can  produce  the  person  from  whom  he 
<*  got  It;  and  that  no  person  shall  break  down  or  fill 
**  up  any  ditch,  hedge,  or  dike  whereby  ground  is  in- 
<'  closed,  and  shall  not  leap,  or  suffer  their  horse,  nolt, 
«'  or  sheep,  to  go  over  any  ditch,  hedge,  or  stile,  under 
"  the  pain  of  jPIO  Scots,  toties  quotiaC''  in  manner  more 
fully  expressed  in  the  said  act  of  Parliament,  as  the  same, 
and  others  on  the  same  subject,  hereby  referred  to,  at 
more  length  bear :  And  whereas  C,  tenant  in  » 

has  damaged  and  destroyed  a   great  number  of  young 
trees  belonging  to  the  pursuer,  on  his  lands  pf  > 

in  the  parish  of  ;  and  that  the  said  C  has  also 

greatly  damaged  and  destroyed  the  inclosures,  ditches, 
and  hedges,  made  by   the  pursuer  on  his  said  lands^  by 
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allowing  horse,  nolt,  and  sheep  belonging  to  him  to  leap 
over  the  said  fences,  and  enter  into  the  said  inciosures, 
eating  and  destroying  the  said  trees  at  difTerent  tiroes, 
dnring  the  course  of  the  three  last  years  bjpast,  where- 
by the  pursuer  has. suffered  great  damage:  A\d  al« 
THOUGH  the  pursuer  has  often  desired  and  required  the 
said  C  to  make  payment  to  him  of  the  damage  he  has 
sustained  in  manner  foresaid,  and  to  delist  and  cease 
from  the  like  acts,  yet  he  delays  so  to  do :  THKaisFoaE, 
the  said  C  ought  and  sHouLii  be  decern ld  and  ob« 
BAiNBD,  by  DKcaRE  of  the  Lords  of  our  Council  and 
8£ssiON,  to  make  payment  to  the  pursuer  of  the  suni 
of  Sterling,  or  of  such  other  sum  as  the 

said  Lords  shall  modify,  as  a  full  and  adequate  com- 
pensation and  solatium  to  the  pursuer,  for  the  damage 
and  injury  sustained  by  him,  from  the  foresaid  illegal 
acts  of  the  said  C  in  manner  foresaid,  with  interest  of 
the  said  sum  from  the  date  of  the  citation  to  be  given 
liereon  during  the  not  payment  thereof:  And  that  over 
and  above  such  other  sum  as  our  said  Lords  shall  modi- 
fy, in  name  of  fine  and  penalty,  for  the  C^s  trespassing 
against  the  said  act  of  Parliament,  as  therein  more  par- 
ticularly expressed  *  And  further,  the  said  C  ought 
and  SHOULD  be  dbcbrned  and  ordained,  by  decree 
foresaid,  to  make  payment  to  the  pursuer  of  the  sum  of 
one  hundred  pounds  Sterling,  or  such  other  sum  as  our 
said  Lords  shall  modify  as  the  expense  of  process  to 
follow  hereon,  besides  the  expense  of  extracting  the  de- 
^ee  to  be  pronounced  therein,  conform  to  the  said  sta. 
tute,  and  laws  and  daily  practice  of  Scotland,  used  and 
observed  in  the  like  cases  in  all  points,  as  is  alleged. 

Our  will  is  herefore,  &c. 

Or  the  action  may  be  in  this  form : 
.George,  &c.  Our  lovite  A,  That,  by  Act  of  Par- 

*  Caa  this  fine  be  concluded  for  without  the  concunence  of  the  Publio 
Prosecutor  ? 
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KMMMt  passed  in  tbe  }re«p  lS85v  c,  39,  U^  in  wMriitA^ 
alal«tod»  and  ordained,  ffiene  rte  are  ttitf  k  ft^tudi,  i»  m 
Ike  jifecedMjf  eonmph};  Aad  wkcreaft  C,,  rmdiog  in 
,  baa  «ut  4owii  treas,  hsa  mr  m^ra,  growiaf 
OB  the  lands  of  ^  beloBgtng  to  the  pursue,  894 

Ijing  in  Ike  parish  of  ;  and  which  tree*  Ibt 

aaid  C  sold  to  D,  whereby  the  mi  C   and  D  are,  in 
temu  of  the  said  act,  jointly  and  seYeraUj  liable  to  tke 
pursuer  in  the  sufn  of  twenty  pounds  Scots  for  each 
tree  so  cut  down.  Thbrbforh,  the  said  C  ai|d  D  wgux 
SHOULD  be  nECBBNEJD  and  oaoAiMKp,  by  n£caiEB  of 
LoEDs  of  Council  and  Session,  to  ofiiike  pAjnu^^ 
conjunctly  and  severally,  to  the  pursaier,  of  the  sqm  ef 
twenty  pounds  Scots  for  each  of  the  said  t|«es  V>  f^^ 
4own,  as  the  same  shall  be  ascertained  in  the  <^MW  of 
the  process  to  follow  hereon ;  agreeable  to  the  en^ct* 
Mcnts  of  the  said  statute:  And  FuaTBKA,  the  asid  G 
and  D  ought  and  should  be  PEC£air£0  and  oaDAiMD» 
by  decree  foresaid,  to  make  payment,  jointly  aad  s^ 
▼erally,  of  the  sum  of  1^50  Sterling,  or  such  other  sun 
aa  our  said  Lords  shall  modify,  as  the  expense  of  th^ 
process  to  follow  hereon,  besides  the  expense  of  e^trsc^ 
JDg  the  decree  to  be  pronounced  therein,  after  the  form 
•nd  tenor  of  the  said  statute,  and  laws  and  dailj  practica 
of  Scotland,  used  and  observed  in  the  like  cases  ia  all 
points,  as  is  alleged. 

Qua  WILL  IS  HEBBVORB>  &C. 

Having  formerly  quoted  the  fict  1698,  c.  16,*  wbich 
relates  to  the  question  between  landlord  anfl  tensnt, 
where  trees  or  planting  are  destroyed  on  a  fhltn  in  toe 
possession  of  the  tenant,  I  shall  add  here  tbe  act  on 
which  these  other  actions  ar^  founded. 


*  Sujprayp.2^ 


A^  in  Jkv&ur9  of  Planters  and  Inclosers  of  Ground^^ 

1685»  c.  39. 

Our  Sotereign  Lorcly  with  the  advice  and  consent  of 
4he  EstiCtes  ofthis  present  ParliMseiit,  for  Ihe  endourage* 
tnent  of  inclosing  the  ground*  uidfjlanters  of  trees«  does 
ratify  and  approve  all  former  laws  and  acts  of  Parlla« 
tnent  made  in  fkvonr  of  inclosers  of  ground  and  plant* 
ers  of  trees ;    and  particplarly  (he  41tit  act,  Pari.  I. 
Charles  II.  entitled,  **  Act  for  planting  and  Inclosing  df 
^<  gmrnid  r*  and  because  the  time  prescribed  in  the  said 
act  is 'now  elapsed,  fhey  stittilte  and  ordain.  That  (he 
^holelieads  contained  in  the  said  act  lie  observed  for  the 
Space  tff  nineteen  yearsnext  to  come,  commencing  from 
ihe  date  liereof :  and  likewise  ratiifres  and  approves  the 
VJih  act  Pkrl.  2,  Charles  II.  entitled,  **  Act  for  inclos- 
'**  *ing  of  ^ground,^^  and  ordains  the  same  to  be  observed 
an  all  time  coming.    And  ftttther  statutes  and  ordains, 
thiit  hereafter  no  person  ^ball  cut,  break,  or  pill)  up  anjr 
tree,  or  peel  the  bark  off  any  tree,  under  the  pain  of 
ten  pounds  Scots  for  each  tree  within  ten  years  old,  and 
twenty  pounds  Scots  fbr  each  tree  that  is  above  the  said 
lige  of  ten  years:  and  thtft  the  bavers  or  users  of  the 
timber  of  any  tree  thatishall  be  so  cut,  broken,  or  pulled 
4ip,  shall  be  liable  to  the  same  penalty,  except  he  caapro^ 
^uee  the  person  from  whom  he  got  it;  and  if  the  person 
thilt  Aall  be-so  convicted  be  not  able  to  pay  the  fine,  then 
be  shall  be  decerned  to  work  a  day  for  each  half  merk 
^contained  in  the  said  fine,  to  the  heritor  whose  planting 
^httll  be^so  cut  or  broken.     As  likewise,  statutes  and  or^ 
dains,  That  no  person  shall  break  down,  or  fill  up  aqy 
ditch,  hedge,  or  dyke,  whereby  ground  is  inclosed,  and 
ahairnot  leap,  or  sUfiier  their  horse,  nolt,  or  dheep,  to  ga 
*«ver  any  ditdh,  hedge,  or  dyke,  under  (he  pain  6t  tea 
lioulids  Scots, 'fdf  tea  ^aties;  the  half  whereof  to  be  ap« 
."plied  to  the  heritor,  and  the  other  half  for  (he  mending 
'and  repairing  ofbridges  and' highways  within  theparish^ 
"at  the  sight  of  th^  sheriff,  stewart,  orjuUice  of  peace^ 
^efofe'iAiomthe  tontraveners  shall'be  pursued. 
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IV.  Declarators  op  Irrxtanct. 

Dcdaraior  of  Irritancy  on  aceouni  of  the  Tenants  having 

Subiet  his  Farm. 

Georoe  the  Fourth,  bj  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  Kingy 
Defender  of  the  Faith,  To 

messengers  at  arms,  our  sberiiTs  in  that  part, 
jointly  and  severally,  specially  constituted)  greetidg, 
Whereas  it  is  humbly  meant  and  shewn  to  us  by  oua 
LoviTE  A,  heritable  proprietor  of  the  lands  after-men- 
tioned. That,  by  tack  entered  into  betfvixt  the  pursuer, 
on  the  one  part,  and  B  on  the  other,  the  pursuer  set  to 
him  and  his  heirs,  but  expressly  excluding  assignees  and 
sub-tenants,  all  and  whole  the  lands  of  j 

with  the  pertinents  lying  within  the  parish  of  » and 

sheriffdom  of  ,  and  that  for  the  space  of  nine- 

teen years  from  the  term  of  by  which  lease 

it  is  expressly  declared,  that  if  the  said  B  shall  grant 
either  an  assignation  or  sub-lease  of  the  said  farm,  he 
shall,  ipsofaetoy  forfeit  the  lease,  without  the  necessity 
of  a  declarator  of  nullity  to  follow  thereon;  and  that  it 
shall  thenceforth  be  lawful  to  the  pursuer  to  enter  im- 
mediately into  the  possession  of  the  said  farm,  and  to 
use  and  dispose  thereof  at  pleasure,  as  the  said  tack,  of 
date  ,  recorded  ,  ^n  itself  more 

fully  bears:  And  whereas  the  said  B,  in  direct  opposi- 
tion of  the  said  condition,  has  given  up  the  possession  of 
the  said  farm,  and  placed  a  sub-tenant  therein,  whereby 
he  has  incurred  the  said  irritancy :  Therefore,  it  ought 
and  SHOULD  be  found  and  declared,  by  djscree  of  the 
Lords  of  our  Council  and  Skssion,  that  the^said  B  has 
subset  the  said  farm,  and  thereby  incurred  the  ^irritan- 
cy in  the  said  tack :  and  the  same  being  so  found  and 
declared,  it  OUGHT  and  should  be  further  found 
and  declared,  by  decree  foresaid,  that  the  said  B  b» 
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forfeited  all  right  and  title  to  the  said  tack,  arid  to  the 
possession  of  the  land  thereby  set;  and  that  the  said 
tacky  in  so  far  as  he,  or  those  deriving  right  from  him, 
18  concerned,  is  extinct,  void,  and  null  in  all  time  com* 
ing,  as  if  the  same  had  never  been  made  or  granted: 
And  the  said  B  ought  and  should  be  decerned  and 
ORDAiKEDy  by  decree  foresaid,  to  flit  and  remove  him- 
self, his  faniUy,  cottars,  sub^teoants,  goods,  and  gear, 
from  the  said  lands  against  the  term  of  next, 

to  the  effect  the  pursuer,  or  others  in  hb  name,  may  eKi>- 
ter  thereto,  and  labour,  possess,  and  dispose  of  the  same 
at  pleasure.  And  the  said  B  ought  and  should  be 
further  decerned  and  ordained  to  make  payment  to 
the  pursuer  of  .^50  Sterling,  or  such  sum  as  our  said 
Lords  shall  modify  as  the  expense  of  the  process  to  fol- 
low hereon,  besides  the  expense  of  extracting  the  decree 
to  be  pronounced  therein,  after  the  form  and  tenor  of 
the  writing  libelled  on,  and  laws  and  daily  practice  of 
Scotland,  used  and  observed  in  the  like  cases  in  all  points. 
Our  will  is  hbrefore,  &c. 

Declarator  of  Irritancy  for  not^paymtnt  of  the  Tack^duty, 
proceeding  on  an  Irritant  Clause  in  the  Lease. 

George  the  Fourth,  by  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

messengers  at  arms,  our  sheriffs  in  that  part, 
jointly  and  severally,  specially  constituted,  greeting. 
Whereas  it  is  humbly  meant  and  shewn  to  us,  by  our 
LOViTE  A,  heritable  proprietor  of  the  lands  afler-men- 
tioned.  That,  by  tack  entered  into  betwixt  the  pursuer, 
on  the  one  part,  and  B,  on  the  other,,  he  set  to  the  said 
B,  and  his  heirs  and  successors,  all  and  whole  the  lands 
of  ,  with  the  pertinents  lying  within  the  pa- 

rish of  ,   and  sheriffdom  of  , 

during  the  space  of  nineteen  years^  from  and  after  the 


S6D  .A7P£KDIS:  tUL 

term  of  ,  9  inrbich  was  jdedare4  to  be  4&e 

iterm  of  Hhe  said  B^s  entrj  1I0  the  posaession  of  Abe  mi 
iaads :   Tbot  the  eaid  B,  ioii  the  otiier  {lact,  ibonnd  amt 
••Uiged  binseU^  Ua  beirs,  eMcuton,  ^nd  suocesBora,  t0 
aaake  pajment'to  tke  punaer,  and  his  ?beijns  or  asaigiiev 
4idioin6oevier,  of  'the  yearfy  irent  ef  ^fiO  Sterling,  jwjf' 
«iile  at  two  terns  in  the  jFoar,  'Wbitaandaf  and  Martin* 
joaa,  by- «qwd . portions,  ^beginning  the  ikstitaraoi^s  psj- 
jnent  thereof  at  ithe  term  of  Mantimiiaa  then  nett,  dtf 
-the  lialf  year  ommediatelgr  preeedingi  and  bo  focA,  year*' 
iy^  tevmljr,  wad  propertiQiia%,  dn  :all  iime  tfaeEeoftec, 
during  the  onrvencj  of  the  isabldack^  vidtb.s  ififth  part 
anoreof  eachierm^spajment,  innameof  liquidate  penaltjr^ 
in  case 'of  failure,  «nd  the  logal  iiutenBtt  of  {tfiesaid  tecov* 
if  payments,  from  the  time  the  same  ahould  iail  due, 
«nd  during  the  )not  payment  Ihenaof.     And  it  is  byibe 
said  tack  expressly  proidded  and  dedhiDed,  IW,  io  case 
"two  terms  tack-duty  shall  irsmaio  unpaid  until  a  thiril 
becomes  due,  then  and  ip  that  case  ffae  said  tack  $hsSA 
from  thenceforth, ipsofaeta^  become  void.andnull,  with« 
out  the  necessity  of  any  declarator  of  irritancy;  and  that 
it  sliall  be  in  the  power fif  the  pursuer,  or^bisfofesaidAf 
instantly  to  ent6r;^immediately,  to:the  peaceable  {bosses* 
sion  of  the  said  lands  and  pertinents,  and  to  use  and  diV 
pose  thereof  at  pleasure,  as  the  said  ^ tack,  dated 

,  end  recorded  ,  more  fully  beara. 

And  whereas,  the  said  B  has  not  only  suffered  two 
terms  rent  to  remain  unpaid  until  a  third  is'duei  but  is 
awing  the  tacked  uty  from  the  term  of  'toib^ 

term  of  last,  whereby  the  said  irritancy  has  been 

incurred,'andthe  tack  has  beeome  toid  and  dull :  THBRfi^ 
'FORE,  it  OUGHT  and  SHOULD  be  FOUND  and  ViLCUR&h 
by  DECREE  of  the  Lords  of  ourCouNciL  sind  ftessioNi^ 
^hat  the  foresaid  taek«duty  is  resting  owing  for  the 
terms  foresaid,  and^  that  thereby  the  said  B.has  incnrred 
the  irritancy  stipulated  in  the  said  tack ;  And  the  same 
being  so  found  and  declared,  it  ought  and  SHOUU)  ^ 


filiiher  vQiuiiDflBd  diciareb,  bjr  decree  foresdc),  Umt 
the  mid  B  hta  forfeited  til;  right  and  title  it  the  said 
tack,  and  to  the  lands  thereby  set;  and  that  the  aaid 
tack  (in  so  far  as  the  said.B  has  any  interest  thei^in)  is 
txtfaict,  voidi  and  null  in  all  tiine  coming,  as  if  it  had 
iier«r  been  madeorfFanted ;  Avo  tfaesaid  B  ought  and 
SHOULD  te  DECERNBD  and  ORDriAKED,  by  deeree  fore^- 
iaid)  ta  make  payment  to^  the  pursuer  of  the  snnf  of 

9  as  the  tadc-dttty  due  fay  him  for  the  crops 
and  years  aboi^  specified,  with  the  legal  interest  there*- 
of,  from  the  respcctire  terms  when  the  same  fell  diie^ 
and  in  time  coming  during  the  not  payment,  with 
'JS  Sterling  of   liquidate   penalty    incurred 

through  fiiilure,  ash  toTLiT  and  remove  himself,  his 
family,  cottars,  goods>  and  gear  from  the  said  lands 
against  the  term  of  next,  to  the  effect  the 

pursuer,  or  others  in  his  name,  may  enter  thereto,  and 
labour,  occupy,  possess,  use,*  and  dispose  of  the  same  at 
pleasure ;  avi>  the  said .  B  ought  and  should  be  fur^ 
ther  DECERNED  and  ordained,  to  make  payment  to  the 
pursuer  of  the  sum  of  jf  ,  as  the  expense  of 

this  process,  and  of  extracting  the  decree  to  follow  here* 
on,  in  terms  of  the  tack  above  narrated*  and  laws  and 
daily  practice  of  Scotland,  used  and  observed  in  the  like 
cases  in  all  p'>ints,  as  is  alleged; 
Our  wilx.  is  HtmsroRB^  &c. 

« 

Connected  with  this  is  the  action  authorised  by  the 
Act  of  Sederunt  14th  December  1756,  by^  which  an  irri- 
tancy may  be  declared  where  the  tenant  has  run  two 
yiears  in  arrear. 

Dtclnratwr  of  Irriiancy  before  the  Judge  Ordinaiy^  <m 

the  Act  of  Sederunt  1 766. 

A  B,  Esq.  his  Majesty's  Sheriff-depute  for  the  shire 
of  ,  To  Officers  of  Court,  &c.  Wherkas 

it  is  shewn  to  me  by  A,  heritable  proprietor  of  the 

2o 
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lands  ftiter-ttieiitioned,  That,  by  tack  entered  intt 
betwixt  the  complainer  on  the  one  port,  and  B  ob 
the  other,  be  set  to  the  said  B,  and  his  heirs  and  8iic<* 
cessors,  all  and  whole  the  lands  of  9I7* 

ing  within  the  parish  of  >  ,  and  shire  of 

,  and  that  for  the  space  of  nineteen  years^ 
from  and  after  the  term  of  ,  wfaieh  is  there- 

by declared  to  be  the  term  of  his  entry  to-  Che  said  fittm 
That  the  said  B,  on  the  other  part,  bound  and  obliged 
himself,  his  heirs,  executors,  and  successors^  to  make 
payment  to  the  complainer,  hi^  heirs  and  assignees 
whomsoerer,  of  the  yearly  rent  of  £60  Sterling,  pay- 
able at  two  terms  in  the  year,  Whitsunday  and  Martin- 
mas, by  equal  portions,  beginning  the  first  tennis  ^* 
ment  thereof  at  the  term  of  Martinmas  then  next,  for 
the  half  year  immediately  preceding,  and  so  forth,  year- 
ly, termly,  and  proportionally,  in  all  time  *thereafiar, 
during  the  currency  of  the  said  tack,  with  a  fifth  part 
more  of  each  termV  payment,  in  name  of  liquidate  pen- 
alty,'  in  case  of  failure,  and  the  legal  interest  (^  the  said 
termly  payments,  from  the  time  the  same  fell  due,  and 
during  the  not  payment  thereof,  as  the  said  lease,  dated 

i  and  registered  ^  in  itself 

moire  fully  bears :  That  by  the  Act  of  Sederunt  of  the 
Lords  of  Council  and  Session,^  dated  the  14th  day  of 
December  1756,  it  is,  inter  alia,  declared,  '^  That, 
^*  where  a  tenant  hath  irritated  his  tack,  by  suffering 
*^  two  years  rent  to  be  in  arrear,  it  shall  be  lawful  to 
the  setter  or  heritor  to  declare  the  irritancy  before 
the  Judge  Ordinaiy,  and  to  insbt  in  a  summar  rt* 
<*  moving  bef<M*e  him ;  and  it  shall  be  lawful  to  the 
Sheriff,  or  Stewart-depute,  or  their  Substitutes,  Ui 
find  the  irritancy  incurred^  and  to  decern  in  the  re- 
moving, any  practice  to  the  contrary  notwithstand- 
ing.^ And  wuebeas  the  said  B  is  resting  and  owing 
to  the  complainer  the  sum  of  one  hundred  pounds  Ster- 
ling^ as  two  yeara'  taek-duty  of  the  said  lands^  at  and 
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iMcedin]^  Whitsundty  last,  which  he  refutes  to  pay; 
thereby,  in  tenns  of  the  said  Act  of  Sederunt,  he  has 
Irritated  the  said  tack :  Thbbbforei  it  ought  to  be 
VbUNDiEind  DECLARED,  by  my  sentence  and  decree,  That 
lie,  the  said  B^  defender,  bus  irritated  his  said  tack,  by 
mfifering  two  years!  rents  to  be  in  arrear;  and  which  be- 
Sng  so  found  and  declared,  it  ought  and  should  befar^^ 
ih^  FpuND  and  declared,  that  th^  said  B  has  forfeited 
«11  right  and  title  to  the  said  tack,  and  to  the  possession 
of<the  lands  thereby  set;  and  that  the  said  tack  (in  so 
far  as  thb  said  B  has  any  interest  therein)  is  extinct^ 
Void,  and  null,  in  all  time  coming,  as  if  it  had  never 
been  niade:  and  the  said  B  should  be  deckrned  and 
ORi^AiNED  to  make  payment  to  the  complainer  of  the 
said  Slink  of  £100  Sterling,  as  the  tack-duty  due  by  him 
Ibr  the  crops  and  years  above  specified,  with  the  legal 
interest  thereof  iVom  the  respective  terms  whten  the  same 
fdl  due,  and  in  time  coming,  during  the  not  payment^ 
with  a  fifth  part  more  of  penalty  incurred  through  fail«- 
lire:  and  also  to  flit  anid  remove  himself,  liisfamily^ 
cottars,  goods,  and  gear,  from  the  said  lands  against  the 
term  of  next,  to  the  effect  the  complainer, 

or  others  in  his  nume^  may  enter  thereto,  and  peaceably 
possess  and  enjoy  the  same  at  pleasure.  And  he  ought 
further  to  be  OhCERNSD  and  ordained  to  make  pay^ 
meat  to  tbef  complainer  of  the  sum  of  five  -pounds,' or 
such  jum  as  shall  be  modified,  in  name  of  damages,  and 
as  the  expense  of  the  process  to  follow  hereon,  besides 
the  expense  of  extracting  the  decree  to  be  pronounced 
therein,  conform  to  the  laws' and  daily  practice,  used  and 
observed  in  the  like  cases,  as  is  alleged.  .  Therefore,  &c. 


V.  Forms  or  frocbdurk  rblativx  to  tm  hypothkc 

Formerly,  when  a  poinding  had  the  effect  of  carrying 
off*  the  property  of  a  tenant,  and  where  there  were  no 
means  of  defeating  the  ^preference  which  was  ol^tained 
by  that  ^diligence,  it  was  freely  resorted  to,  and  it  held 


out  BB  enoouragement  to  the  oreditor  oC  tie  tefantio 
pursue  ihaA  method -of  rtcbvering  bb  ileMin  pmrfmnee 
to  a*jr  other  But  the  influence  of  tbe'badkrhpi  it»i 
tilted,  and  the  aalutarr  regulations  which  they  have  b- 
trbdiiced^  while  they  enable  odher  creditoi^  to  defeat  the 
jxreferehcaa  which  poinding  formerij  bestowed,  btfc 
also  fiut  the  disposal  of  the  property  under  the  oonteml 
of  the  Sheriff,  and  the  effect  of  thia  baa  been,  to  gire 
an  important  turn  to  the  course  of  kgal  dUigenee. 

A  creditor  who  lias  oio  preference  to  <expect  fromt 
poinding,  and  mo  adrantage  to  derive  by  selliag  the 
poinded  goods,  and  accounting  only  tot  the  appreqiaked 
vahie,  will  resort  rather  to  the  aid  of  personal  diligeiice) 
and  the  oiqition  will  brhig  the  ffsoiirees  of  the  debtor 
into  activity,  more  effectually  than  ev^  the  poindiD;. 

The  poinding  will  therefore  be  leas  ireqaQntly  resort- 
ed to;  and  when  it  is  used,  the  hmdlord  will  find  it 
mone  advisable  to  claim  hb  right  before  4he  Sheriff  (hf 
whom  the  order  of  sale  in  ikp  poinding  is  to  be  givenX 
than  to  appear  on  the  ground^  and  obstruct  the  pro* 
ceedings  cif  the  messenger. 

The  protests  at  the  instance  of  poinding  credito»» 
their  aetioms  in  consequence  <^f  their  diligience  beiii|[  ob- 
structed,, or  the  actions  againat  these  cre^^toHi  at  tbe  is^ 
staifce.  of  the  tandloDds,  *  will, <  from  the  dreuautances 
-which  I  have  Jbentioned,  in  a  great  aaeasiik^  ^appear 
from  practice ;  at.  the  same  tinaev  ^ome  oi  these  fon» 
are  given,  in  canre  they^rfioiild  be  required. 

With  this  view  I  may  observe^  thWthereBef  c^tof^ 
tent  to  the  a*editor  of  the  tenant  i^is^iSrom  his  ofkr- 
ing  caution  to  the  landlord  for  payment  of  the  rent,  or> 
where  it  is  payable  in  grain,  for  delivery  of  the  grain  in 
terms  of  the  obligntions  in^  the.  I^jie;  an4  the dvxiv  oi 
transacting  this,  is  either  by  privately  satisfying  t^ 
landlord  on  the  subject^'  or  (should  he  start  by  diffi- 
culty) by  offering  the  security  under  the  form  of  i^- 
strumejit,  by  which  means  eirideilce  rf  the*  offer  will  be 


preserved,  ivlkich  will  form  the  grptiod  ^  ^vbieh;  the) 
cFediUr***  action  of  daona^A  tou^ft  dfe[>efiid. 

••      •'..;.     ;  •      •  ^  •• 

IndrUmjem  i^ pr^t^t  ^gainsi  a  Landlord: 

•    •  '  •     • 

At  y  and  withiD  the  mainor-place  .thereof, 

the        day  of  18        year^.  In  presence  of . 

me,  notarj-piibliC)  .ftn^  of  the  witxu^ep  afler-design^d^ 
a&d  hereto  subscribing,  coMi^EiiRBD.  L,  as  attorney  for 
M9  and  passed  with  us  to  the  presence  of  A,  heritable 
proprietor  of  the  lands  of  set  to  B,.ctt 

least  landlord  to  the  said  B,  in  the  -said  laods^  the  said 
attorney  haviko  and^HOLPiNO  in  his  liands  letters  of : 
homing  and  poinding,  of  dat6  ,. obtained  at 

the  instance  of  the*  said  M,  against  the  said  B^  for  pay r 
inent  to  him  of  fhere  state  tht  naturt  and  txtent  of  the . 
debt)y  with  the  executions  of  the  said  letters,  bearinig 
dat6  ;  which  diligence  and  exe- 

cutions the  said  L  delivered  to  me  the  jiaid  notary- 
public,  to  be  read  to  the  said  A,  and  witn^^i^s  pre^nt, 
which  accordingly  I  did;  and  thereafter  the  said  L, 
as  attoroey  foresaid,  represented  to  the  said  A)  that  as 
the  days  of  the  charge  given  on  the  said  letters  had  ex- 
pired, without  payment  hailing  been  made  by  the  sAA 
S,  of  the  debt  charged  for,  a  poiiidhig  of  his  effects  was . 
itAmfe^tely-tO'takeplaoe.;.  and  in  order  to  secure  the- 
is^  A  in  p«ymf  nt  of  the  rent  to  the  foil  extent  of  his 
dditti'Of  hypothiee,  We  madle  offer  of  a  bond  of  cautioB 
granted  by  the  said  iM.  and  N,  whereby  they  became 
boumt,  jointly* and  severally,  to  niake  payment  to. the 
said  Ai  hi^  heirs  aiid  assignees,  of  ihe  sum  bf  ^  , . 

a^  th^  ireht  of  ith^' said  lands  for  the  current  year,  and 
that  at- the  tehiiof  ,  with  a  fifth  part  more 

of  (hid  ^0iA  stim  of  Kqaidate  penalty,  in  case  of  failure, 
and  the  legiil  interest  theiieof  from  the  term  of 

<,  ahd  yearly  and  termly"  thereafter  during  the , 
not  payment  thereof:  which  bono  of  caution  the  said 
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I.  deliyered  to  me  to  be  read  to  the  said  A,  and  the 
witneMes  foresaid,  and  which  was  accordinglj  done; 
AND  the  said  A  having  declined  to  accept  of  the  said 
bond  of  caution,  or  to  consent  to  allow  the  poinding  to 
proceed,  the  said  L,  as  procurator  foresaidi  protested, 
that,  in  case  the  messenger  should  be  deforced  in  the 
said  poinding,  or  the  same  in  anj  way  obstructed  bj  the 
said  A,  or  any  in  his  name,  or  by  his  connivance,  he 
and  they  should  be  liable,  jointly  and  severally,  to  the 
said  M,  in  payment  of  the  said  debt  contained  in  the 
said  diligence,  principal,  interest,  and  expenses,  as  well 
as  for  the  expense  aiid  damage  to  which  the  said  B  may 
be  thereby  exposed.  •  Whereupon,  and  upon  all  and 
sundry  the  premises,  the  said  L  took  instruments  in  my 
hand;  ihese  things  were  so  done,  place  and  date 
foresaid,  in  presence  of  O  and  P,  witnesses  to  the  pre* 
mises,  specially  called  and  required. 

B N.P. 

O,  wilnea. . 

Fy  witness. 

Bond  of  Caution  offered  to  the  Landlord. 

I,  M,  CONSIDERING  that,  in  virtue  of  letters  of  hom- 
ing and  poinding,  dated  and  signeted  ,  I, 
proposed  to  poind  the  corns  and  other  effects  c^  B,  ten-» 
ant  in  the  lands  of  ,  for  payment  of  Uie 
sums  of  tnoiley  contained  in  the  said  letters  of  horning ; 
and  it  being  reasonable  that  A,  the  landlord  of  the  said 
B,  should  be  secured  in  payment  of  the  current  yearns 
rent  of  the  said  lands,  for  whiph  he  has  a  right  of  by* 
pothec  over  the  crop  and  stocking  on  the  lands:  There^ 
fore  I,, the  said  M,  as  principal,  and  I,  N,  cautioner,  with 
and  for  the  said  M,  bind  and  oblige  ourselves,  conjunctly 
and  severally,  oil):  heirs,  executors,  and  successocs,  to 
make  payment  to  the  ^id  A,  landlord  to  the^said  B,  of 
the  sum  €iJ£                ,  being  the  rent  of  the  said  lands 
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for  the  current  jear,  and  that  at  the  terms  following^ 
▼iz.  (here  mentiim  them  as  in  the  leasej^  with  a  fifth  part 
more  of  the  said  principal  sam  of  liquidate  penalty,  in 
case  of  failure,  and  the  legal  interest  thereof  from  the 
said  term  of  .        ,  and  yeariy  and  termlj  there? 

after  during  the  not  payment.  And  I,  the  said  M,  here- 
^by  BIND  and  oblige  niyself,  my  heirs,  executors,  and 
successors,  to  free  and  relieve,  harmless  and  skaithless 
keep  the  said  N  and  his  foresaids,  from  payment  of  the 
said  sums,  principal,  interest,  and  penalty,  or  any  part 
thereof,  and  of  all  damage  and  expense  he  may  sustain 
through  his  becoming  bound  in  manner  herein  express- 
ed; AND  WB  CONSENT  to  the  REGISTRATION  hereof  in 
the  books  of  Council  and  Session,  or  others  competent, 
that  letters  of  horning  on  six  days  charge,  and  all  other 
execution  necessary,  may  pass  on  a  decree  to  be  inter- 
poned  hereto,  in  common  form;  and  for  that  purpose 

CONiSTlTUTS 

our  procurators,  kc.    In  wit- 
ness WHEREOF,  &C. 

Where  any  part  of  the  rent  is  payable  in  victual,  an 
obligation  to  deliver  the  victual  of  the  current  year  at 
the  terms,  and  under  the  penalty  expressed  in  the  lease, 
must  be  added  to  the  obligation ;  the  terms  of  the  lease 
will  regulate  this  part  of  the  obligation. 

Schedule  of  Poinding  of  the  Crop  of  a  Tenant 

I,  W  6,  messenger  at  arms,  by  virtue  of  letters  of 
horning,  containing  warrant  to  poind,  dated  and  signet- 
ed  ,  raised  at  the  instance  of  M  against  B, 

present  tenant  in  ,  and  of  an  execu- 

tion of  charge  thereon,  by  messen* 

ger  at  arn^s,  bearing  him  to  hate  passed  upon   the 

and  to  have  lawfully  commanded  and  oham 
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gtd  the  said  B  to  make  psyroent  to  the  siiid  M  of  the 
aum  of  £  St^rliDg  of  princi|ia1,  and  of  the  in* 

teres t  thereof,  with  £  Sterling  of  penalty  in- 

curred through  failure,  all  contained  in  a  bond  and  obli- 
gation, bearing  date  ,  granted  by  the  saidB 
and  by  G,  upon  the  narrative  that  the  said  M  had  agreed 
to  allow  the  said  B  a  credit  upon  a  cash  account,  to  be 
kept  in  their  books  in  name  of  the  said  B«  to  the  extent 
of  ti^             Sterling,  with  a  fifth  part  more  of  liqaidats 
expense  in  case  of  failure ;  which  bond  is  registered  in 
the  books  of  Council  and  Session  ,and 
conform  to  a  stated  account,  made  out  and  subicribed  in 
manner  mentioned  in  said  bond,  as  is  all  more  partipu* 
larly  expressed  in  the  said  letters  of  horning  and  execa« 
lions  thereof;  past  with  the  notary*pubUc,  appraisers, 
and  witnesses,  ailter  mentioned,  to  the  lands  and  farm  of 
,  at  present  possessed  by  the  said  B,  and 
THERE,  after  crying  three  several  oyesses,  open  pro* 
clamation,  and  by  pobliicl}   reading  the  said  letters  of 
horning  and  execution  of  charge ;  In   his  Maj£sty^8 
VAMK  and   AUTHORITY,  I  lawfully  ArpREHENDEn  and 
roiNPEo  the  wheat,  barky,  oats,  peas,  and  beans,  grow- 
ing upon  the  several  parts  after  expressed  of  the  said 
landn;  and  for  appreciating  and  valuing  the  said  victual, 
I  adduced  and  appointed  II  S  and  J  D,  licensed  apprais- 
ers, who,  after  swearing  the  oath  de  JiddU  &c-»  apprc* 
ciated  and  valued  the  same  to  the  particular  values  and 
prices  after  mentioned ;  viz.  The  wheat  on  the  easter 
park  at                per  boll,  fodder  included  :    Item,  oats 
in  the  said  park  at                per  boll,  with  the  fodder, 
&€•  &c.,  and  that  as  the  same  should  amount  to  wbep 
cut  dowU',  cast  to  the  proof,  threshed   and  dighted; 
jiKU  I  delivered  repps  and  samples  of  the  said  several 
J(inds  of  victual  growing  in  the  said  lands  to  O,  as  pro* 
curator  for  the  said  -M,  who  thereupon  asked  and  tooli> 
insjtruments  in  the  hands  -of  J  M,  notary-public.    All 
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thtf  e  thiiigs  were  to  done  on  the  ground  of  the  said  landt 
«a        dttjr  of  9  bdfore  these  witnesses,  W  R 

«iid  B  A. 

W  6,  messenger* 

G,  attorney^  J  M,  n  p* 

W  B,  witness; 

B  Af  witncMs^ 

The  messenger^s  execution  corresponds  with  this  sche- 
dule, and  it  is  unnecessary  to  repeat  a  form  varying  so 
little  from  the  schedule,  and  which  is  sufficiently  known 
to  the  messenger, 

SummouM  at  the  instance  of  the  Landlord  against  a  Cre* 
diior  of  the  Tenants  J  by  whom  the  Effects  have  been  car-* 
tied  off. 

George  the  Fourth,  by  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

messengers  at  arms,  our  sheriffs  in  that  part, 
jointly  and  severally,  specially  constituted,  greeting. 
Whereas  it  is  humbly  meant  and  shewn  to  us  by  oua 
LoviTE  A,  T  hat  by  tack,  dated  ,  the  pur- 

suer set  to  B  the  lands  of  ,  for  the  space 

of  ,  at  the  yearly  tack-duty  of  £ 

Sterling,  payable  at  the  terms,  &c.  with  a  fifth  part 
more  of  penalty,  in  case  of  failure,  and  bearing  interest 
from  the  respective  terms  of  payment  during  the  not 
payment  thereof:  That,  in  virtue  of  the  said  tack,  the 
said  B  entered  into  possession  of  the  said  farm ;  and 
that  he  is  not  only  due  the  current  y earl's  rent.,  amount- 
ing to  the  sum  of  £  Sterling,  payable  at.  the 
terms  of  ,  •  but  is  also  due  a  con- 
siderable arrear  of  rent;  Akd  whereas,  D  and  E 
having  intromitted  with,  used  and  disposed  of  as 
much  of  the  crop  of  the  present  year  which  grew  on 
the  said  farm  possessed  by  B,    and  of  the    stocking 
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which  pastured  thereon  for  that  period,  as  is  worth 
the  sum  of  £  Sterling ;  thej  are  liable  to  the 

pursuer,  jointlj  and  severally,  for  the  said  current 
year^  rent :  Therefore,  the  said  D  and  £  ought  and 
SHOULD  be  DECERNED  and  ORDAINED,  by  decree  of  the 
Lords  of  our  Council  and  Session,  jointly  and  sever- 
ally,  to  make  payment  to  the  pursuer  of  the  said  sum 
of  yf  Stirling,  bein^  ^he  current  rent  for  which 

the  pursuer^s  ri^ht  of  hypothec  over  the  said  crop  an4 
stocking  introipitte^  with  by,  thenf  extends,  with  ifir 
tepest  thereof  from  the  terms  of  , 

and   in  time  coming  during  the  not  payment  thereof: 

ANP  FURTHER,  they  OUGHT  and   SHOULD  be  dbcerned 

and  0KDAINED9  by  decree  foresaid,  to  make- payment  to 
the  pursuer  of  the  sum  of  £Sf)  i$terling,  or'  such  other 
sum  as  the  said  Lords  shall  modify  as  the  expense  of  the 
process  to  follow  hereon,  besides  the  expense  of  extracting 
the  ^ecree  to  be  pronopnce^  therein,  after  the  form  and 
tenof  of  the  writs  libelled  on,  and  laws  apd  daily  pracr 
tice  of  Scotlandt  used  and  observed  in  the  like  cases  In 
all  points,  as  is  alleged. 

OUB  WILL  rs  UCR^FORE;  ^C, 

Where  the  goods  of  a  tenant  have  been  poinded,  tney. 
are  not  now  removed  as  was  formerly  the  custom,  bu| 
the  execution  of  poinding  is  reported  to  the  Sheriff, 
^ho  gives  a  warrant  for  rouping  the  goods  to  the  ex7 
tent  of  the  debt  and  expenses.  The  proper  form  of 
proceeding  on  the  landlords  part,  therefore,  is  to  pre- 
sent a  petition  to  the  Sheriff,  stating  the  nature.and  ex- 
tent of  his  claim  of  hypothec ;  and  where  the  poinding 
has  taken  place  before  the  term  of  payment,  to  crave 
that'  the  rent  shall  be  consigned,  or  caution  found  by 
the  poinding  creditor  for  the  current  year'^s  rent,  before 
the  sale  be  allqwed ;  or  where  it  has  taken  place  after 
the  term,  either  that  payment  shall  be  made  to  him  of 
the  current  rent,  or  that  grain  to  the  value  of  that  renf 
phall  be  left  untouched. 
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Summ$ns  at  the  instance  of  the  Creditor  of  a  Tenant j  whose 
Diligence  has  been  interrupted  by  the  LanJUord. 

GeoegE)  &c.  oua  lotitk  M,  That  he,  bj  a  bill  dat- 
ed ,  drawn  bj  him  upon,  and  accepted  by  B, 
ordered  him,  after  date,  to  have  paid 
to  the  drawer,  or  order,  the  sum  ot£  for 
Talue ;  which  bill  was  duly  protested  for  not  pay- 
ment, and  the  instrument  of  protest,  taken  thereon,  re- 
gistered in  the  books  of  our  Council  and  Session,  and  a 
decree  of  the  Lords  thereof  interponed  thereto  on  the 
,  on  which  the  pursuer  raised  letters  of  hom- 
ing and  poinding  against  the  said  M,  which  are  dated 
and  signeted                             :  That  in  virtue  thereof 

P  mesisenger  at  arms,  did,  upon 
the  day  of  ,  pass  to  the  ground  of 

(here  detail  the  facts  as  stated  in  the  execution  of  de» 
forcement^  returned  by  the  messenger) :  That  by  thus 
deforcing  the  said  messenger  in  the  regular  execution  of 
his  duty,  under  an  alleged  title  as  landlord  to  B,  and 
proprietor  of  the  said  lan/ds,  the  sgid  A  has  subjected 
himself  in  payment  of  the  said  debt  due  tp  the  pursuer, 
and  in  damages :  Tuerefore,  it  ought  and  should 
be  FOUND  and  PECUkRED,  by  decree  of  the  Lords  gf 
our  Council  and  Session,  that  the  said  A  did,  in  an  irre- 
guiar  and  illegal  manner,  interpose  and  obstruct  the  le- 
gal diligeiyre  of  the  piir^uer ;  and  the  same  being  sq 
found,  the  said  A  ought  and  should  be  decerned 
and  ORDAINED,  by  djecree  foresaid,  to  make  payment 
to  the  pursuer  of  the  fpresaid  principal  f  um  of  £ 
Sterling,  and  interest  thereof  since  the  same  fell  due,, 
and  in  time  coming  until  payment:  together  with  the 
sum  of  J^IO  Sterling,  or  such  sum,  less  or  more, 
as  our  said  Lords  shall  modify  in  name  of  damages, 
and  as  the  expense  of  the  proceedings  which  the  inter- 
ference of  the  said  A  rendered  useless;  as  also  of 
the  sum  of  J^HO  Sterling,  or  such  sum  as  the  s§i4 
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Xiords  shall  modify  as  the  expense  of  the  process  to  fol- 
low hereon,  besides  the  expense  of  extracting  the  decree 
to  be  pronounced  therein,  after  the  form  and  tenor  of 
the  letters  of  boraing  and  execution  of  pinnding,  and 
laws  and  daily  practice  of  Scotland,  used  and  observed 
ia  tbe  like  cases  in  all  points,  as  is  alleged. 
Our  wihL  IS  kehefoiie^  &c. 

These  forms  will  very  seldom  be .  resorted  to,  as  the 
application  to  the  Sheriff,  where  a  poinding  is  attempt- 
ed, will  supply  their  place  :  I  therefore  proceed,  in  the 
next  place,  to  the  form  of  the  application  for  a  seques- 
tration. 

Peliiionfor  the  Sequestration  of  a  Tenants  Effects. 

Unto  the  Honburable  the  sherifTdf  E, 
The  Petition  of  A,- 


M»afc    I   I  ihm 


Humbly  Sheweth, 
That  by  tac^  entered  into  betweeik  tJke  petitioif^r  an^ 
B  on  the  one  and  other  parts,  bearing  date  -  , 

the  petitioner  set  to  the  said  1^  ali.  a^d  ^Hotfi,  &c. 
fl(hd  that  for  the  space  of  nineteen  years,  comin^mftrg 

;  For  which  catises  the  said  B  there- 
by bound  and  obliged  himself  to  pay  to  the  petJtioner 
the  sum  of  £  Sterling,  in  name  of  tack-duty,  f6t 

the  first  crop  and  year  *  for  the- houses  and 

parks  of  ,  with  six  per  cent:' tor  the'sOni 

to  be  expended  by  the  petitioner,  in  repairing  the 
said  house  and  offices,  to  be  paid  with  the  rent  year- 
ly, after  the  repairs  were  made;  and  that  at  two  tefms 
id  the  year,  Whitsunday  and  Lartimas,  by  equal  por- 
tions, beginning  th^  first  term's  payment  at  Whitsun- 
day ,  and  the  next  at  Lammas  ther(?afl^er,  fbf 
crop'  ,  and  so  forth  thereafter,  with  £ 
Sterling  for  each  term's  failure ;  -as  an  extract  of  the 
said  tack,  containing  several  other  clauses^  registered  in 
the  books  of  Session  ',  bears. 


ftlttt  Ae  BBiA  B  i&  indebted  to  the  petitioner  in  the 
of  .^  Sterliag,  as  theivnt  due  for  his  posses^ 

won,  crop  and  year  ,  which,  was  pfiyable  at  Whit-' 
Sunday  and  Lammas  :  The  lik^  sum  of  £ 
for^erop.afid^year  ^ofwohidi  one  bdf  was  due  at 
Whitsunday  last,  and  the  remainder  wQl  be^  payable  at 
Laiftiiias'vexlt^  'be^es  tjbetermly  failures  incurred,  and 
tJm.^orrwt  y^iM^'&.re&t^  ld\i|$b.  ifijil  1^  payabl^e  at  Whit- 
sunday and  Lammas  :  and  farther,  the  petitioner 
having  expended  J^  in  repairs  on  the  said  houses  and 
fences,  as  acknowledged  by  the  said  B  in  a  renunciation 
of  his  tack  herewith  produced,  he^  the  said  B,  is  due  the 
pereetUtige  theveqf,  which  being  payable  along  with  the 
said  vent,  was  declared  to  be  a  Mnt  by  the  said  tack; 
end  at  Whitsunday  and'  LanHVias  ,  be  ought  to  have 
paid'  the  first  year^t  rent,  being  £  ,  alongst  with 
the  rent  for  crop  and  year  ,  and  he  ought  to  have 
paid  £  ^rlfkig  al  Whitsunday  last,  all  which  ii 
jEitiH  i^esttng  and  owing  by  the  petitioner. 

That  the  petitioner  has  by  law  a  right  of  hypothec 
for  the  foresaid  year's  rent,  crop  .  5  payable  at  Whit- 
sunday last,  and  Lammas  next,  as  ^ell  as  for  the  rent 
and  interest  that  will  be  due  for  the  present  crop  and 
year  ;  and  seeing  the  cr^  and  stocking  on  the  said 
lands  is  liaUe  to  be  embezzled  and  abstracted  to  tbe 
prejuAce  of  the  petitioner's  right  of  hypothec  unleas  a 
-remedy  be  applied. 

May  it  thebefobe  please  your  Lprdship  to  grant 
warrant  to  your  clerks  of  court,  or  their  servant,  to 
repair  to  the  said  houses  and  farms  of  , 

.and  tbei;e  to ,  invbntoi^y.  and  sEauESTKATB  the 
whole  corn^  cattle,  household  fumiture,  and  other 
effects  found  thereon,  In  security  to  the  petitioner 
>  of  the  rent,  crop  ,  and  of  the  current  crop,  with 
the  teraily  &Uures  incurred ;.  aMd  thereafter  to 
Kovp  as  much  thereof  as  will  satisfy  and  pay  the 
foresaid  rents  and  .penalties  akeady  due;  together 


.^   .J 
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with  the  expense  of  sequestration  and  roup,  and  the 
remainder  to  remain  under  sequestration  till  further 
orders.  (Or  application  may  be  made  far  rauphig 
io  the  extetU  of  the  different  termi  renU^  the  bilU  being 
made  payable  at  the  retpectioe  terme  of  paywunt  of 
these  rents.) 

AecoaniNO  to  .iusttcb,  ftc. 
TUiff  is  signed  by  a  SoUdhr  before  the  Sheriff<ouri. 

• 

Deliverance  by  the  Sheriff, 

(Date).  The  SheriiT  having  considered  this  petition, 
with  the  writs  produced  therewith^  grants  warrant  to 
the  clerk  of  courts  or  his  servant, 

to  repair  to  the  houses  and  farm  of  § 

and  there  to  make  inventory  of,  and  sequestrate  the  cst- 
tle,  household  furniture,  and  other  effects  that  shall  be 
found  thereon,  for.  security  and  payment  to  the  petition- 
er  of  the  rent  mentioned  in  the  petition,  for  crop  and 
year  ,  and  expenses ;  and  also  to  make  inventort 
of,  and  sequestrate  the  whole  corns,  pattle,  and  other 
effects  on  the  said  grounds,,  for  security  and  payment  to 
the  petitioner  of  the  rents  mentioned  in  the  petition, 
for  the  current  year'^s  crop  and  expenses.  Allows  the 
within-^designed  B  to  see  and  answer,  the  petition,  with 
respect  to  the  conclusion,  for  rouping  the  said  seques^ 
trated  effects,  and  iippoints  him  to  be  summoned  and 
served  with  a  copy  of  the  petition  and  thif  interlocutor. 

Signed  by  the  Sheriff. 

Charge  by  the  Officer^  subjoined  io  the  copy  of  the 
Fetition  and  Deliverance. 

I,  Sheriff-officer,  SUMMON  yoo» 

the  above  named  and  designed  B,  to  compear  before  the 
SheriffofE--,  on  the  of  ,  in  the  hour 

of  cause,  To  akswek  at  the  instance  of  A ;  that  is  to  say* 


^^ 
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to  heai^  and  seQ  warrant  of  roup  granted,  &c.  This  I 
do,  on  the  9  before  these  witnesses,  J  S 

andWR. 

Signed  by  the  Officer^ 

At  the  same  time  of  intimating  the  petition  to  the 
tenant,  the- goods  are  inventoried  in  this  form: — 

Inventory  of  the  cattle,  household  furniture,  and 
other  effects  in  the  house,  garden,  and  parks,  of 

,  and  also,  upon  the  farm  of  ,  both  ly^ 

fng  &c.,  possessed  bjr  B,  tacksman  of  the  said  subjects, 
sequestrated  in  virtue  of  the  Sheriff-substitute  of  the 
county  of  £,  his  warrant  of  sequestration  dated  the 

,  obtained  at  the  instance  of  A,  for  security 
and  payment  to  him  of  ^  ,  as  the  rent  of  said 

subject,  crop,  and  year  ,  payable  at  VV^hitsunday 

end  Lammas  ,  by  equal  portions,  and  £  as 

the  yearns  interest  of  £  Sterling,  bestowed  by  the 
said  A  6u  the  houses  and  fences  of  ,  and 

payable  by  the  said  B  at  Whitsunday  and  Lammas  , 
by  equal  portions,  and  expenses  in  the  premises ;  as  al- 
so, inventory  of  the  whole  corn  on  the  said  subjects,  se* 
questr^ed  for  security  and  payment  to  the  said  A,  of 
JE  and'«£  ,  as  the  rent  of  the  current  crop 

and  year  ,  payable  at  Whitsunday  and  Lammas 

>  by  equal  portions,  with  the  expenses. 

In  the  Houst^ 

Blue  Room.  A  chinzt  bed,  feather-bed,  bolster  and 
pillows,  three  pair  of  blankets,  a  carpet,  two  arm-chairs, 
two  pair  of  dornick  curtains,  a  scrutoire,  a  lookuig- 
glasS)  a  picture  with  .a  gilded  frame,  and  a  chamber 
chimney.  • 

In  the  same  way  thefurnilure  in  the  other  roonti  of  the 
house  will  be  specified. 
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Cattle,  Two  horses,  two  mares,  eigbt  taSkh  cowi^ 
eleven  stirks,  from  one  to  three  years  old. 

Labouring  implements*  Two'  close  bodied  carts^ 
mounted  on  wheels,  two  open  carts  unmounted,  a  stand 
of  fanners,  two  ploughs  with  their  graith,  four  harrows. 

Corns.  The  Fauld  park,  all  oats,  &c.,  said  bj  B  to 
be  sold  and  paid  for:  Byre  park,  growing  beans,  && 

I,  J  S,  servant  to  the  sheriff-clerk  of  E,  to  whom 
the  within-mentioned  warrant  of  sequestraticm  is  di- 
rected,, along  with  S,  messenger  at  arms,  hereby  not 
only  8RQDB8TRATE  the  Cattle,  furniture,  and  other 
goods  and  effects  contained  in  the  before-written  iBven- 
tory  thereof,  to  the  effect  mentioned  in  the  said  warrant 
of  sequestration ;  but  also,  in  hia  Majesty^s  name  and 
authority,  and  in  name  and  authority  of  the  Sheriff  of 
E,  PBOHiBiT  and  discbaroe  you,  the  witbki-designcd 
B,  and  all  others  his  *M ajesty^s  lieges,  from  meddling  or 
intromitting  with  all  or  any  part  of  the  goods  so  seques- 
trated, directly  or  indirectly,  in  any  sort,  wider  what- 
ever colouc  or  pretence,  until  the  sequestration  be  re- 
moved, .WITH  csBTiFicATioN  to  jou,  and  all  such  as 
shall  presume  to  do  in  the  contrary,  that  yon  will  be 
prosecuted  as  accords  of  law.  This  I  do  the  .  day  of 
18       years.  .    • 

JS. 
^  S,  messenger. 

,A  regular  execution  is  extended  of  the  intimation  of 
the  petition  to  the  tenant,  and  of  the  inventorying  and 
sequestrating  the  effects ,  and  the  petition,  With  these 
executions,  is  nioved  in  court  on  the  day  of  appearance. 
If  the  tenant  does  not  appear,  protestation  will  be  taken, 
and  the  Sheriff  will  give  an  order  to  roup  as  much  of 
thje  effects  as  maybe  necessary  for  paying  the  rents; 
or,  should  the  tenant  appear,  he  will  be  heard  why  the 
sequestration  ought  to  be  removed^  and  the  judge  will 


« 

Meordiiig  to  the  justice  of  tlie  eaie,  and  remove 
Uw  tequestratioD,  or  ord^r  the  roilip  to  proeeedi  as  may 
luproper^ 

VI.  tttmn  WDsa  fut  ACt  dr  sedebunt  1^66* 

r 

^SimmMiM  htfai^  the  Sheriff  for  forcing  a  TenmU  to  fad 
CuMiivH  for  Five  Crofe,  under  tht  Jd  6/  Sederuni^ 
lAth  December  1756. 

M,  Esq.9  bb  Af  ajest/s  Sheriff-depute  fbr  the  shire  of 
£)  shewn  to  me  by  A,  That,  by  tack,  of  date 

,  entered  into  between  the  complainer  on 
th^  one  part,  and  B  on  the  other  part,  the  complainer 
set  to  the  toid  B,  all  and  whole  ,  and  that 

ibr  the  space  of  ,  from  and  lifter  the  term  of 

,  which  is  thereby  declared  to  have  been  the 
term  of  eniry  thereto;  and,  upon  the  other  part,  the  said 
B  bound  and  obliged  himself  to  make  payment  to  the 
teomplainer  of  the  sum  of  £  of  tack-duty. 

Sand  that  at  two  terms  In  the  year,  beginning  the  first 
term^s  payment,  &c.  and  so  forth  termly  thereafter,  du« 
ring  the  currency  of  the  said  tack,  as  the  same,  con** 
taining  a  penalty  of  ^  ,  in  itself  more  fully  bears : 

And  whekbas,  by  Act  of  Sederunt  of  the  Lords  of  Coun« 
cil  and  Session^  dated  the  14th  day  of  December  1756,  it 
is  enacted,  "  That  where  a  tenant  shall  run  in  arrear.of 
**  one  full  year'*s  rent,  or  shall  desert  his  possession  and 
«  leave  it  unlaboured  at  the  usual  time  of  labouring ; 
**  in  these,  or  either  of  these  cases,  it  shall  be  lawful  to 
**  the  heritor^  or  other  setter  of  the  lands,  to  bring  his 
action  against  the  tenant,  before  the  Judge  Ordinary, 
who  is  thereby  empowered  and  required  to  decern 
**  knd  ordain  the  tenant  to  find  caution  for  the  arrears,  and 
**  for  payment  of  the  rent  for  the  five  i:rops  following, 
*'  within  a  certain  time,  to  be  limited  by  the  Judge ;  and 
^  failing  thereof  to  decern  the  tenant  summarily  to  re» 


«f 
If 
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**  move,  and  to  eject  Iiini  in  the  same  manner  as  if  the  iaefr 
^  were  determined  ;^  and  true  it  is,  that  the  said  B,  de- 
fender, is  not  only  in  arrear  of  rent  for  more  than  one 
year,  being  at  present  indebted  to  the  complainer  in  the 
sum  of  ^  Sterlii^g,  ai^  the  arrears-  of  rent 

due  at  the  term  of  Whitsunday  last,  but  has  deserted  his 
possession,  and  has  suffered  part  of  the.  farm  to  be*  mi^ 
laboul*ed:*  Thkrkfobe,  in  term»  of^  and  in  eonformi- 
ty  with  the  said  Act  of  Sederunt,  the  said^  B,  defender, 
out^ht  and  should  be  decerned  and  ordained,  to  find 
caution  Ho  pary  to  the  complainer  the  saiJ  sum  of 
£  Sterling,  being  the  arrears  of  rent  due  by  him 

kt  the  said  term  of  Whitsunday  last;,  and  also  to  find 
sufficient  caution  to  pay  the  complainer  £ 
j'early,  as  the  rent  of  the  said  farm,  for  the  five  follow- 
ing crops,  viz.  from  the  said  term  of  Whitsunday  last  to 
the  term  of  Whitsunday  18  ,  inclusive,  payable  at  the 
terms,  and  in  the  proportions  abov^  specified;  and 
FAILING  of  the  said  BV' finding  caution,  he  ought  and 
should  be  decerned  and  ordained,  instantly  to  flit  and  re- 
move himself,  his  wife,  family,  servants,'  cottars,  and  de- 
pendants, goods  and  g^ar,  furth  and  from  the  said  lands 
of  ,  and  to  leave  the  same  void  and  redd, 

to  the  effect  the  complainer,  and  others  in  his  name, 
may  enter  thereto,  and  peaceably  possess  anS  enjoy  the 
sanie  in  all  time  coming,  conform  to  the'  laws  and  daily 
practice,  used  and  observed  in  the  like  cases  iirall  points, 
as  is  alleged. 

Therefore,  &c.  in  common  form. 

The  defence  in  this  action  ought  generally  to  consist 
pf  payment  of  the  yearns  rent :  immediate  payment,  pre- 
vious to  any  decree  being   pronounced,. will  have  the 


-*<Wb. 


*  These  seem  to  be  the  words  of  style  ;  but  it  is  unnecessary  to  prove  this 
part  of  the  libel,  as  the  allowing  the  rent  to  fall  in  arrear  is  sufficients 
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effect  6f  making  tbe  action  be  dismissed ;  even  a  partial 
payment,  which  shall  reduce  the  arrears  below  the  yearns 
rent,  will  have  that  effect.  .  But,  after  instituting  the 
action,  the  landlord  cannot  be  obliged  to  accept  of  less 
than  the  full  arrears,  and  therefore  he  will  have  himself 
to  blame  if  there  should  be  ground  for  this  defence.  The 
cases  stated  in  the  text  will  point  out  the  other  grounds 
of  defence  that  may  occur;  and  the  judgment  of  the  She- 
riff may  be  brought  under  review  of  the  Court  of  Session 
by  advocation. 

When  no  defence  occurs,  and  where  the  tenant  is  un- 
able to  pay  up  the  whole  arrears,  he  must  find  caution ; 
and  for  this  purpose  the  Judge  Ordinary  will  appoint  a 
time.     The  bond  is  in  the  following  terms: — 

Bond  of  Caution^  in  terms  of  the  Act  of  Sederunt, 

Hth  December  1756. 

I,  B,  tenant  to  A,  in  the  lands  of  , 

ooNsiDEEiNG  that  the  said  A  has  raised  and  insisted  in  a 
process  against  me,  before  the  Sheriff  of  £ — ,  conclud- 
ing for  my  finding  caution  for  payment  of  the  sum  of 
£  ,  as  a  year'^s  rent  of  my  said  possession,  at 

the  term  of   '  ,  for  which  I  have  fallen  in  ar- 

rears, and  for  the  rent  of  five  subsequent  crops,  during 
which  period  the  tack  between  us  subsists ;  and  failing  of 
my  finding  such  caution,  that  I  shall  be  removed  from 
my  possession,  in  terms  of  an  Act  of  Sederunt  of  the 
Lords  of  Council  and  Session,  dated  the  14th  day  of  De- 
cember 1756;  AND  the  said  Sheriff,  by  an  interlocutor 
bearing  date  the  ,  having  ordained  me  to 

find  caution  to  the  effect  under  written :  Therefore, 
in  obedience  to  the  said  interlocutor,  I,  the  said  B,  as 
principal,  and  I,  L,  as  cautioner  for  and  with  the  said  B, 
bind  and  oblige  ourselves,  our  heirs,  executors,  and  suc- 
cessors, to  make  payment  to  the  said  A  of  the  foresaid 
sum  of  £  ,  being  one  year's  rent  of  the  said 
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possession,  which  fell  due  at  »  and  that  aguait 

next,  with  a  fifth  part  more  of  liquidate  pen- 
alty, ia  case  of  failure,  and  the  legal  interest  of  the  said 
sum,  from  the  foresaid  term  of  ,  at 

which  terms  the  same  fell  doe,  and  in  time  ewaing  tiH 
payment :  And  also  to  make  regular  payment  of  the 
rent  of  the  said  possession  for  the  five  crops  next  eiiiti^ 
ing,  at  the  terms,  in  the  manner,  and  under  the  peoaltj 
specified  in  the  said  tack.  And  I,  the  said  B>  bsr9by 
bind  and  oblige  me  and  my  foresaids,  to  relie?e  the 
said  L  and  bis  foresaids,  from  all  loss,  d^nyag^  iateiest, 
or  expense  which  they  may  suataip  through  this  can* 
tionary  obligation.  And  we  consent  to  the  regi»- 
tration  hereof  in  the  books  of  Council  and  Sessioa, 
or  others  competent,  that  letters  of  homing,  on  six 
days  charge,  and  all  other  execution  necessary,  may 
proceed  on  a  decree  to,  be  interponed  hereto,  in  form 
as  effeirs,  and  for  that  purpose  we  constitute 

our  procumtorsj  tic 
In  witness  whereoFj  &c. 

This  securi|;y  being  granted,  aad  the  cautioner  ap* 
proved  of,  the  tenant  is  allowed  to  retain  his  possession; 
and  on  every  future  failure,  as  to  these  five  crops,  dib« 
gence  may  proceed  upon  this  bond  of  cavlioa.  9g^M 
the  tenant  and  his  cautioner. 

Where  the  cautioner  i»  not  approved  of,  or  wh€iv 
caution  is  not  found,  the  tenant,  in  terms  of  the  act,  will 
be  removed  from  his  possession  by  the  decree  of  the 
Judge  Ordinary. 

.    VII.  Forms  op  the  constitittion  op  the  babon  court, 

AND  PROCEEDINGS  THEREIN* 

The  baron,  or  the  heritable  proprietor  holding  of  ibe 
Crown,  does  not  judge  himself,  but  acts  by  a  bailie,  ta 
whom  be  gives  a  commbsion  in  the  following  terms : 


Commiimon  to  ^e  Bailie. 

I,  A,  heritable  proprietor  of  the  lands  herein  afle;c- 
mentioned,  do  hereby  constitute-  and  appoint  N  to 
1)6  my  baton  bailie  over  my  lands  of  ,  com- 

prehending therein  the  lands  and  others  following  (htrt 
describe  them)i  all  lying  mthin  the  parish  of  , 

and  shire  of  ,  i(^ith  full  power  to  the  said 

N  to  call,  begin,  fence,  hold,  and  continue  baron  courts 
within  any  part  of  the  said  lands,  as  often  as  he  shaU 
^ink  expedient,  either  for  in-bringing  and  collecting 
the  rents,  feu-duties^  and  others  due  to  me,  furth  of  the 
fiaid  lands,  and  others;  or  for  any  other  cause  which  by 
Che  laws  and  customs  of  the  realm  falls  within  the  juris«- 
dictibn  of  «  baron  bailie :  With  power  to  appoint 
clei'ks,  fiscals,  .officers,  and  all  other  necessary  membersr 
of  court,  or  to  substitute  bailies  under  him  to  act  in  his 
absence,  but  for  whom  he  shall  not  be  answerable;  and  ta  , 
cause  Call  suits,  fine  and  amerciate  absents,  punish  trans*  :. 
gressors,  and  poind  and  distrain  for  not  payment  of  the 
reftla,  and  other  profits  and  duties,  or  fines,  or  amer* 
inaoients,  and  to  vse  and  do  aH  other  acts  and  things 
which  any  other  baron  bailie  may  lawfully  do :  Resent- 
ing always  to  me  the  division  and  distribution  of  all 
:Such  fines  and  amerciameiAs,  with  power  to  mitigate 
and  modify  such  fines,  as  I  shall  judge  reasonable :  De- 
/CLARiNG  that  tills  commission  of  bailiary  shall  continue 
in  foil  force,  until  the  same  shall  be  ^recalled  by  me. 
Avp  I  CONSENT  lo  the  registration  bereof  in  the 
books  ,pf  Council  and  Session,  or  others  competent, 
therein  to  remain  for  preservation,  and  for  that  pur- 
pose constitute 

py  procurators,  &c.  In  witness 

THEREOF,  &C. 

Before  the  baiHe  can  act  under  this  commission,  he  is 
directed,  by  the  statute,  SOtb  Geo.  II.  c.  43,  to  take 
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tbe  oaths  to  government,  and  he  then  appoints  a  clerk 
of  court,  a  fiscal,  and  officer,  for  executing  his  senten- 
ces. When  a  court  is  called,  the  form  is  to  fence  it, 
as  it  is  termed,  which  is  done  by  the  officer  repeating 
or  reading  as  follows:  **  I  defend  and  fokbid,  in 
^^  his  Majesty^s  name  and  authority,  and  in  name  and 
''  authority  of  A  and  N  his  baron  bailie,  any  person  or 
*^  persons  to  take  speech  upon  them,  without  leave  ask- 
'^  ed  and  given ;  or  in  any  shape  to  trouble  or  molest 
<<  this  court,  under  the  pains  of  law:  God  save  tbe 
<<  Eing.^  After  which  the  judge  proceeds  to  the  busi- 
ness for  which  the  court  is  called 

It  has  been  explained  in  the  text,*  how  little  the  cri- 
minal jurisdiction  of  the  baron  is  exercised,  even  where 
a  criminal  jurisdiction  is  possessed,  and  that  the  civil  juris- 
diction extends  no  farther  than  to  small  causes  between 
those  dwelling  on  the  lands  where  the  demand  does  not 
exceed  forty  shillings,  and  to  the  power  of  recovering 
feu-duties  and  rents.  It  is  the  last  of  these  only  to 
which  it  is  necessary  to  attend  at  present. 

In  this  court  it  is  competent  for  the  landlord  to  pur- 
sue for  arrears  of  rent,  and  the  decree  of  the  baron 
bailie  can  be  enforced  only  by  poinding.  But  as  tjiis 
requires  an  acquaintance  with  the  forms  of  proceeding, 
of  which  the  officer  of  a  baron  court  is  not  always  pos- 
sessed, this  business  will  in  general  be  sent  to  Cl^e  sheriff- 
court,  in  order  that  all  questions  of  damages,  from  in- 
formal procedure,  may  be  avoided.  I  shall  therefore 
give  the  forms  very  shortly. 

Summons  before  the  Baron  Court 
Complains  A  against  B,   That,  in  terras  of  a  tack 
entered  into  between  them,  of  date  »  ^^ 

said  B  was  due  to  the  coraplainer  the  sum  of  ^ 
at  Whitsunday        ,  as  the  first  half  year's  rent  of*  crop 

*  Sujfra^  p.  434. 
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^nd  year  ;  with  the  interest  thereof  fVom  {(lat-  terai^ 
jtnd  a  fifth  part  more  incurred  through  failure ;  as  uiLBo^t 
fhtrt  mention  the  other  iermh  rent):  Thbrefoes^  the 
said  defender  ought  and  should  be  dbgernisd  aiid  or- 
]>AiN£D,  to  make  payment  to  the  complainer  of  the  Wd 
sum  of  <f  Sterling,  being  the  half  yearns  rent 

>due  at  Whitsunday  ,  f^^^^^^*^^*^^  the  other  ternC* 
rent),  with  the  interest  of  the  said  sums  from  the  re«2 
spective  terms  of  payment  tibove  specified,  during'  the 
BOt  payment  thereof,  together  with  a  fifth  part  more, of 
penalty  inottvred  through* failure;  and  further,  of  the- 
jiumofi^  ^-ef-expense  of  plea. 

On  this  sumrmons  the  defender  may  be  cited  verbally; 
but  the  officer  returns  an  execution,  bearing,  **  That 
**  upon  the        day  of  ,1  .,  baron 

^^  officer  t)f  ,  lawfully  summoned,  warned, 

^  and  charged,  B,  to  appear  in  the  said  baron  court 
**  held  at  ,  upon  the         day  of  ,  to 

^^  answer  at  the  instance  of  A  pursuer,  in  the  hour  of 
^  cause,  with  certification  to  him,  as  effeirs.  This  I 
^'  did,  by  summoning  the  said  B  personally,  apprehend- 
'*  ed  within  the  said  lands;  and  I  made  certification  be-* 
^<  fore  C  and  D,  witnesses  thereto/^  When  the  defend- 
er does  not  appear  on  a  verbal  citation,  the  execivtioh  is 
verified  by  the  officer  upon  oath,  which  oath,  written 
on  the  back  of  the  execution,  is  signed  by  him  and  the 
Judge. 

On  the  appearance  of  the  parties,  a  minute  is  entered 
in  the  court  books :  At  ,  the  day  of 

,  in'  presence  of  N,  baron  bailie,  com- 
peared A,  pursuer,  and  produced  the  summons,  at  his 
instance,  against  B,  with  the  officer^s  execution  of  cita- 
tion therein  dated,  and  the  principal  tack  betwixt  the 
parties  therein  libelled,  and  craved  decree  in  tern^s  of 
the  conclusions  of  the  summons.  The  defender  appear- 
ing^  (here  the  plea  will  be  stated^  whatever  it  may  6e,  whe-^ 
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tkarM€m^tmu»  or  itnialoftke  dehl  trtfUa  ofengtenm^ 
lim  *r  retetUiM,  m  wkieA  He  Jwtf  <ntf  iitermiiujt  d^ 
cerns,  lie.,  m  drcumstMtcM  nu^  dinct 

Tliii  deiana  luj  be  luqieaded  er  adronted  bjr  iifi^T^ 
Big  to  the  Coart  of  SesaioD ;  and,  in  that  caaa,  the  pria< 
copal  minutes  may  be  called  for,  and  must  be  produced 
io  the  Court  of  Hencv.  The  decree  aatj  be  enjvced 
by  poinding  i  and,  it  has  this  pecwliaritj,  that  it  doea 
Bot  require  the  days  of  the  charge  to  expire,  the  pmiid- 
ing  ma/  be  iostantly  exa(iited»  the  act  166^  which  re> 
qwres  a  charge  before  other  poindings  can  proceed,  bar. 
ing  expressly  permitted  the  poinding  on  the  decree  a£  a 
baron  bulie  to  remain  on  its  fortner  footing. 

Where  a  poinding  is  executed  on  thb  decree,  the  ex- 
ecution of  the  officer  may  be  in  these  terau; — 

Executwn  of  PaiMdmg. 
1,  ,  beron  officer  of  ,  by 

virtue  of  a  preeept  of  poinding,  dated  ,  ^ 

the  instance  of  A  against  B,  passed  to  the  home  and 
lands  possessed  by  the  said  B,  lying,  Ace,  from  thtnce  I 
carried  the  goods  after  mentioned  to  the  ordinary  place 
of  pQinding,  where,  after  crying  of  three  aerersl  oyesses^ 
open  proclamation,  and  public  reading  of  the  said  pny> 
er,  I  apprehended  the  efiects  ofter-mentiwed,  pertain* 
ing  and  helocging  to  the  said  B.  Iwiprimu,  two  stacks 
of  oats,  two  itaclu  of  hay,  8»c. ;  and  then  and  there,  after 
exposing  the  horses  aad  cattle,  and  samples  of  the  com 
and  bay,  I  adduced  and  appalated  L  and  ,M  licenced 
af^aisers,  to  whom  I  administered  the  oath  of  fidelity ; 
and  they  haviBg  tworn  the  said  oatb,  and  inspected  Uie 
goods  and  samf^es,  they  valued  the  same  in  manner  fbl. 
lowing,  vi&  each  boll  of  the  said  oats,  with  the  fodder^ 
at  ,  &c.  And  I  made  three  several  tiiMa 

.bade  again  of  the  -sud  goods  to  the  said  B,  or  t» 
loa  in  bis  name,  who  would  cortpear  and  nake 
to  tha  said  A  of  ^  particular  sums  to  wbMt 


the  same  were  oomiurised ;  and  id  regard  none  appeared 
to  that  effect,  nor  to  pretend  right  to  the  goods,  I,  bj 
▼irtue  of  the  said  warrant  of  poinding,  adjudged,  decern^ 
0d,  and  declared  the  same  to  pertain  and  belong  to  the 
said  A,  and.  delivered  the  same  to  , 

as  procurator  for  him,  in  manner  following,  to  wit,  the 
said  horses  bjr  the  ear,  and  the  said  com  by  rips,  and 
pieces  of  each  kind,  as  syipbols  for  the  whole,  as  use  is; 
^nd  that  in  part  payment  and  sfitisfaction  of  the  rent  oon« 
tained  in  the  warrant ;  whereupon  t|ie  said  , 

as  procurator  for  the  said  A,  asked  and  took  instnu 
ments  in  the  hands  of  ,  notary-pubiip.    This 

I  did  in  terms  of  the  said  warrant  of  poinding,  in  all 
points,  before  these  witnesses,  P  and  Q,  And  thbrbaf* 
TKR,  upon  the  day  of  ,  and  year  foresaid,  I^ 
the  said  officer,  returned  to  the  corn-yard  on  the  said 
subjects,  in  or^der  to  cast  the  said  stacks  of  pats,  and  to 
^igh  the  said  hay;  and  there  I  adduced  and  designed 

II  to  be  caster,  thresher,  dighter,  apd  measurer,  of  the 
said  corns,  and  weigher  of  the  said. hay,  to  whom  I  ad- 
ministered the  oath  of  fidelity,  and  who  having  accordr 
ingly  taken  the  said  path,  and  the  corns  being  cast  to 
the  proof,  threshed,  dighted,  and  measured,  and  the  said 
bay  and  other  goods  iieing  weighed,  the  same  did  ex- 
tend and  amount  to  the  particular  quantities  after-men- 
tioned,  viz.  &c*  All  which  goodii  above-mentioned, 
amount  in  money,  at  the  particular  prices  above-men* 
tioned,  to  the  sum  of  £  And  I  left  upon 
the  ground  where  the  said  gioods  were  poinded,  an  exact 
note  and  list  of  the  same,  and  prices  thereof;  and  for  th^ 
more  verification  of  this  my  execution,  I,  and  the  notary- 
public,  and  the  finresaid  firitnesses,  sign  these  presents. 

It  is  obvious  that  this  fof  m  of  attaching  the  effects  of 
A  tenant  is  only  calculated  for  the  case  where  the  land- 
lord has  lost  his  right  of  hypothec,  for  where  that  right 
remains,  be  has  a  more  immediate  means  of  attaching^ 
the  effects  of  his  tenant  by  the  sequestration. 
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Petition  of  Sequestrattoft. 

Unto  the  Honourable  Baron  Bailie  of  the  Baronj 
of 

The  Petition  of  A,  Esq.; 
Humbly  sheweth, 
'■  That,  by  tack,  of  date  ,  entered  into 

between  the  p^itioner  on  the  one  part,  and  B  on  the 
other,  the  petitioner  set  to  the  said  B,  &c.  all  and  whole, 
&c.  and  that  for  the  space  of  ,  &c.;  and,  upon 

the  other  part,  the  said  B  boupd  and  obliged  him,  bis 
heirs  and  successors,  to  make  payment  to  the  petitioner 
of  the  sum  of  £  Sterling  of  tack-duty,  pay- 

able,  &c.  That  the  said  B,  besides  arrears,  is  resting  the 
sum  o€£  Sterling,  as  the  current  year's  rent 

from  to  ;  uid  the  petitioner 

being  informed  that  B  is  carrying  his  cattle  and  others, 
which  are  subject  to  the  petitioner|*s  hypothec,  off  the 
farm,  the  present  application  becomes  necessary. 
May  it  therefore  please  your  Honour  to  grant  war- 
rant to  your  clerk  to  repair  to  the  foresaid  lands, 
and  to  inventory,  sequestrate,  and  roup  as  much 
of  the  corns,  cattle,  and  other  goods  and  effects 
on  the  said  farm  as  will  completely  satisfy  and  pay 
the  petitioner  the  current  year'*s  rent,  with  the  ex- 
pense of  sequestrating  and  rouping. 
According  to  justice,  &c. 

(Signed  by  the  heritor  or  his- factor.) 

On  this  petition,  the  baron  bailie  will  grant  a  warrant 
to  the  clerk  of  court  to  sequestrate  the  effects  of  the  ten- 
ant, and  order  the  petition  to  be  intimated  to  the  ten- 
ant, that  he  may,  if  he  chooses,  give  in  answers  thereto, 
and  a  certain  time  will  be  mentioned  in  the  interlocutor, 
within  which  the  answers  must  be  lodged. 

On  this  deliverance  the  offider  will  inventory  the  ef- 
fects of  the  tenant,  and,  in  terms  of  the  authority  of  the 
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Judgei  declare  tbem  to  be  sequestrated ;  and  the  officer 
nv-ill  then  leave  a  copy  of  the  petition  of  sequestration,, 
the  Judge^s  deliverance  thereon,  and  a  copy  of  the  in*' 
ventory  of  the  effects,  with  the  tenant. 

If  answers  are  lodged  for  the  tenant,  the  matter  will 
1)6  judged  of  by  the  bailie ;  but  if  no  answer  is  made,  a 
^warrant  to  roup  as  'much  as  will  pay  the  rent  will  be 
;given,  and  on  that  warrant  a  sale  of  the  sequestrated 
£Oods  may  take  place. 

VIII.  Actions  op  removing^  and  forms  connected 

THEREWITH. 

4 

The  act  1555,  c.  39,  for  two  centuries  previous  to  (he 
Act  of  Sederunt  1756,  afforded  the  sole  rule  for  remov-: 
ing  tenants ;  the  forms  of  that  statute  have  not  abrogat- 
ed, although  they  have  been  nearly  superseded  in  prac- 
tice by  those  prescribed  by  the  Act  of  Sederunt;  and  as 
this  subject  would  be  incomplete  without  the  more  an- 
cient forms,  I  shall  insert  them  along  with  the  statute^ 
as  explanatory  of  them. 

Anent  the  warning  of  Tenants^  1555,  c.  39. 

Item,  It  is  statute  and  ordainit,  that  in  all  time  com- 
ing, the  warning  of  all  tenants  and  others,  to  flit  and  re- 
move fra  lands,  milnes,  fishings,  and  possessiones,  quhat- 
sumever,  sail  be  used  in  manner  following,  That  is  to  say, 
lauchfull  warning  being  made  ony  time  within  the  zeir 
fourtie  days  before  the  feast  of  Whitsunday,  outher  per- 
sonally or  at  their  dwelling-places,  and  at  the  ground 
of  the  lands,  and  ane  copie  delivered  to  the  wife  or  ser- 
vantes,  and  failzieing  thereof,  to  be  affixed  upon  the 
zettes  or  doores  of  the  dwelling  places  of  the  said  lands, 
gif  onie  be;  and  thereafter  the  samin  precept  of  warn- 
ing to  be  red  in  the  paroch-kirk  quhair  the  landis  lyis. 
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upon  ane  Satiboth-daje  before  ndone,  tl^  time  of  preacli- 
jog  or  prayers,  and  ane  cc^fue  left  and  afBxed  upra  tbe 
most  patent  doore  of  the  kirk  fourtte  days  before  die 
|erm,  and  na  furder  laying  furdi  of  stresses  and  removT 
ing  upon  Wednesday,  to  be  used  in  time  to  come ;  and 
gif  the  partie  warned  in  manner  foresaid  remove  not  at 
tfie  terme,  in  that  case,  the  wfirner  sail  incontinent,  or 
no  soon  a^  pleises  him,  come  to  the  I^rds  of  Council  or 
to  the  Sheriff  of  the  shire,  or  other  Judges  ordipars  ha- 
vand  jurisdlctipn,  schawand  his  precept  of  warning  or- 
derly execute  and  indorsate,  and  sail  have  letters  or  pre- 
cept to  charge  the  parties  warned,  and  possessors  of  that 
ground,  to  compeir  before  the  said  Lords,  Sheriffs,  or 
their  deputes,  or  other  judges  ordinares  foresaid,  havand 
jurisdiction,  upon  six  days  warning,  pr  longer,  at  the 
will  and  desire  of  the  persewar,  to  hear  and  see  them 
decerned  tq  remove,  desist,  and  cease,  conform  to  the 
precept  of  warning  and  'execution  thereof,  or  else  ta 
schaw  ane  r/sasonable  caqse  quby  they  should  not  do  tfa^ 
samen ;  with  ceilification  to  them,  an  they  failxie,  that 
letters  sail  be  direct  simpliciter  upon  tbem  in  the  said 
matter.  At  the  quhilk  day,  gif  they  compear  not,  the 
Lordes,  Sherifies,  or  Other  judges  ordinar,  having  juris- 
diction, sail  decern  them  to  remove,  desist,  and  cease 
fra  the  landes.  And  gif  they  compier,  and  instantly 
schawls  sufficient  title  to  brtiik  the  landes,  in  that  case, 
the  samen  judge  to  proceed  and  do  justice  as  accords  of 
,  lawe.  And  gif  the  partie  compieris  and  shaw^  nothing, 
bot  makis  alleageance,  and  qifers  him  to  improve  the  in* 
dorsatipn ;  in  that  case,  he  sail  not  be  heard  in  judge* 
ment ;  but  gif  he  find  sufficient  caution  to  the  warner 
then  instantly  that  gif  his  allegeance  being  fonden  re- 
levant, be  not  sufficiently  verified  and  proven  be  him^ 
that  the  profits,  damage,  and  interest  quilkts  the  said 
Warner,  or  any  uthers  faayand  interest,  has  sustained,  or 
fall  happen  to  j^ustetne  be  the  delay  of  the  foresaid  al- 
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jegeance,  be  refunded  to  him ;  kni  to  the  effect  that 
this  ordour  may  have  sufficient  processe  in  all  times  to 
cuni)  it  is  devised,  statute,  and  ordaitted,  that  all  Shet 
rifTs  and  uthers,  judges  ordinar,  havand  jurisdiction  af 
said  is,  be  their  selves  or  their  sufficienjt  deputes,  be  red- 
die  to  sit  be  fenced  courtesi  all  the  lauchfuU  fifteeii 
dayes  after  imkxlediately  the  feast  of  Trinitie  Sunday ^  {qx 
doing  of  justice  in  the  said  causes  in  manner  above  sp^ 
cified:  andgif  the  Schireflfes  or  judges  ordinares  havaQ4 
jurisdiction  in  manner  foresaid,  and  their  deputes,  fail* 
aies  to  be  reddie  in  granting  jof  precepts  and  doing  of 
justice,  for  observing  of  this  ordour;  in  that  case  thej 
sail  pay  to  the  partie  their  haiU  dammage,  interesse,  aii4 
expences,  but  prejudice  of  the  actipn  i^ainst  the  violeat 
9ccupyars  and  possessars  foresaidis. 

And  als  that  na  advocation  of  causes  be  taken  be  th9 
Lords  fra  the  judge  ordinar,  except  it  be  for  deadli^ 
feede,  or  the  Sheriffe  principal,  or  the  judge  ordinar  b^ 
partie,  or  the  causes  of  the  Lordes  of  Councill,  apd  tbeijp 
Advocates^  scribes  and  members. 

Precept  of  Warning. 

I,  A  B,  heritable  proprietor  of  the  lands  and  others 
after  mentioned,  To  i 

my  officers  in  that  part,  jointly  and  severally,  specially 
constituted,  greeting.  It  is  my  iii^ill,  and  I  uequirs 
you,  THAT  upon  sight  hereof  ye  pass,  forty  days  preced- 
ing the  term  of  Whitsunday  next  to  come,  and,  con- 
form to  act  of  Parliament,  lawfully  premonish,  warn, 
and  CHARGE  C  D,  tenant  and  possessor  of  the  lands  of 

,  to  FLIT  and  REMOVE  himself,  wife,  fa- 
mily, servants,  cottars,  and  dependants,  goods  and  gear, 
forth  and  from  all  and  whole,  (here  describe  the  sub' 
jects  shortly )f  as  the  same  are  at  present  occupied  and 
.  possessed  by  the  said  C  D,  and  to  desist  and  cease  from 
the  possession  of  the  said  subjects,  and  leave  the  same 
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▼Old  and  redd,  and  that  at  the  term  of  Whitsunday  neitfy 
(or  at  the  term  of  ,  expressing  precisely  the  terms 

of  removing  in  the  lease),  to  the  effect  that  I,  my  ten- 
ants, sub-tenants^  and  others  in  my  name,  may  enter  to 
the  peaceable  possession  thereof,  and  bruik,  enjoy,  let, 
and  dispose  thereof,  at  our  pleasure,  in  all  time  coming 
thereafter;  and  for  that  end,  that  ye  deliver  a  copy  of 
warning,  subscribed  by  you,  to  Che  said  C  D  personal- 
ly, or  at  his  dwelling-place,  and  that  ye  leave  the  like 
copy  of  warning,  subscribed  by  you,  upon  the  ground 
of  the  foresaid  lands:  And  in  like  manner,  that  oa 
a  Sunday,  forty  days  preceding  the  said  term  of  Whiti* 
Sunday,  ye  pass  to  the  parish-church  doors  of  , 

within  which  parish  the  said  lands  lie,  and  there,  after 
divine  service  in  the  forenoon,  audibly  read,  or  cause  to 
be  read,  this  my  precept  of  warning;  and  that  ye 
affi3t  and  leave  a  just  copy  thereof,  subscribed  by  you, 
upon  the  most  patent  door  of  the  said  church,  that  none 
may  pretend  ignorance  hereof;  and  that  ye  use  the 
whole  remanent  order  prescribed  by  act  of  Parliament 
made  thereanent:  with  certification  to  the  said  C  D  and 
his  foresaids,  if  they  fail  to  remove,  as- said  is,  and  if  they 
continue  to  occupy,  labour,  and  possess  the  said  lands 
and  others  after  the  said  terms  at  which  they  are  charg- 
ed to  remove,  they  shall  be  holden  and  reputed  violent 
possessors,  and  made  liable  in  the  violent  profits  thereof, 
conform  to  the  laws  and  daily  practice,  observed  in  the 
like  cases  in  all  points;  and  this  in  no  wise  ye  leave  un- 
done; WHICH  to  no  1  comnait  to  you,  and  each  of  you, 
jointly  and  severally,  as  said  is,  my  officers  in  that  part, 
my  full  power,  by  this  my  precept.  In  witness  where- 
of, &c. 

Copy  delivered  by  the  Officer. 

I,  L  M ,  ofBc^r  in  that  part,  specially  constituted,  by 
vurtue  of  a  precept  of  warning  issued*  by  A  B,  heritably 
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proprietor  of  the  subjects  after  specified,  do  hereby  law^ 
fully  PREMONisH,  WARN,  and  CHARGE  you,  C  Dy  ten- 
ant in  the  said  lands,  to  flit  and  remove  yourself,  your 
wife,  family,  servants,  cottars,  and  dependants,  goods 
and  geari  forth  atid  from  all  apd  whole  (here  describe 
Ihe  landsjj  as  the  same  are  at  present  occupied  and  pos-^ 
sessed  by' you,  and  to  desist  and  cease  from  the  possession 
of  the  said  lands,  and  leave  the  same  void  and  redd,  and 
that  at  the  term  of  ,  to  the  effect  that  the 

skid  A  B,  his  tenants,  sub-tenants,  and  others  in  his 
name,  may  enter  to'  the  peaceable  possession  thereof,  and 
bruik,  enjoy,  let,  and  dispose  thereof  at  their  pleasure 
in  all  time  coming,  conform  to  the  said  A  B^s  rights 
and  infeftments  thereof,  with  certification  to  you,  con-> 
form  to  the  said  precept  of  warning  in  all  points;  whidr 
precept  is  dated  :  This  I  do,  on 

the  day  of  9  in  presence  of  these  wit- 

nesses, and 

This  is  signed  by  the  officer. 

Copy  left  on  the  Church-door. 

The  practice  is,  either  to  leave  a  full  copy  of  the 
precept  of  warning  affixed  to  the  church-door,  or  a 
charge  to  remove,  reciting  the  terms  of  the  precept  of 
warning ;  and  the  same  must  be  done  on  the  ground 
of  the  lands.  The  execution  returned  by  the  officer  is 
in  these  terms : 

ExeciUion  returned  by  the  Officer. 

Upon  the  day  of  ,  I,  L  M,  offi- 

cer in  that  part,  specially  constituted,  by  the  precept 
of  warning,  issued  at  the  Instance  of  A  B,  heritable 
proprietor  of  the  lands  and  others  after-mentioqed,  pass- 
ed, und,  by  virtue  thereofj  I  lawfully  f&emonished^ 
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WABNBDy  and  cBAEOKi^  C  D,  tenant  of  all  aad  wlic^ 

,  to  FLIT  and  EEMOVE  himself,  bis  wift^ 
funily,  aerranta,  cottars,  and  dependants^  goods  and 
gear,  forth  and  from  all  and  whole  ,  at 

the  smd  term  of  »  and  to  desist  aad  cease 

therefrom,  and  leave  the  sameyoid  and  redd  at  the  said 
term,  to  the  effect  the  said  A  B  by  himself,  or  othem 
in  his  name,  may  then  enter  thereto,  and  peaceably  pos* 
less  and  enjoy  the  same,  and  let  and  dispose  thereof  at 
Us  pleasure  in  all  time  coming,  conform  to  hu  rights 
ated  infeflments  thereof;  and  also,  upon  the  day  of 
the  said  month  and  year,  being  Sunday,  in  the  Idrenooo 
Bl  the  time  of  divine  service,  I  passed  to  the  nmst  patent 
door  of  the  parish-church  of  ,  and  tkeve  at,  m 

▼irtue  of  the  said  precept  of  warning,  and  after  making 
pnblic  intimation  and  open  proclamation  thereof,  and 
erying  of  three  several  oyesses,  as  use  is,  in  presence  of 
the  congregation  then  assembled,  I  lawfully  PREMoiiiss^ 
ED,  warned,  and  charged  the  said  CD  to  flit  and  re-t 
move  himself  and  his  foresaids,  in  manner^  and  to  the 
effect,  and  at  the  term  above-specified,  that  none  might 
pretend  ignorance  thereof:  and  I  made  6ertification  to 
them,  conform  to  the  said  precept  of  warning  in  all 
points.  This  I  did,  by  delivering  to  the  said  C  D^ 
personally  apprehended,  (er,  by  leaving  at  hi$  dwtUimgA 
houstf  with  a  tercant  therein^  to  be  given  to  hiwiy  a»  I 
could  not  find  himself  personally;  or  by  affixing  omtk^ 
most  patent  door  of  ihe  dwelling-house  of  the  said  C  D^ 
as  I  could  riot  get  admission  thereto^)  a  Written  copy, 
subscribed  by  me,  bearing  the  date  of  the  delivery 
thereof,  date  and  substance  ot  the  said  precept  of  wam-^ 
ing,  and  the  names  and  designations  of  the  witnessed 
iubscribing,  present  thereat;  aI7D  also,  by  leavin|;  and 
aflSxing  the  like  copy,  subscribed  by  me,  at  and  upon 
the  ground  of  the  lands,  and  upon  the  said  kirk*door, 
before  and  ,  witaessea 
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td  t&e  {Nremises  specially  called  and  required,  and  here^ 
to  with  me  subtoribing. 

L  M,  officer. 

N  O,  wtinessi 

rQy  witness. 

Where  the  tenaht  is  out  6f  the  kingdom,  ii  h^  beeil 
thought  necessary  to  warn  him  bii  sikty  days,  by  lileand 
of  letters  of  Supplement. 

Letters  ofSuppthnent  of  a  Piret'ept  of  iParnirlg. 

GxoEGE,  fce.  WiiBBEAsit  ishumbly  meant  and  shewn 
to  us,  by  our  Lovif  k  A,  h^itaUe  proprietor  of  the  lands 
and  others  after  mentioned^  that  he  has  issued  his  pre<^ 
cept  of  warning,  directed  to  his  officer^  bearing  date 
,  for  warning  B,  tacksman  of  the  said  lafidsi 
by  a  tack  granted  by  the  complainer  to  him  on  the 

,  to  flit  and  remove  himself,  his 
wife,  bairns,  servants,  stib^tenants,  cottars^  goods,  and 
gear,  furth  and  from  the  lands  of  j  with  the 

bouses,  biggings,  and  pertinents  thereof,  aB  lying  in  tb^ 
parish  of  «  and  shire  of  ,  and  set 

to  him  by  the  fbresaid  tack,  and  to  leav^  the  same  void 
and  redd,  and  that  at  the  tenii  of  Whitsifnday  neitt  to 
conie,  to  the  effect  the  complainer^  his  tenants,  servants, 
and  others  in  his  name,  may  enter  thereto,  and  peaceably 
possess,  labour,  and  occupy  the  same,  and  use  and  dis- 
pose thereof  at  pleasure ;  with  certification  to  him,  if 
he  fail,  he  shall  be  held  in  violent  possession  of  the 
said  .lands,  houses,  and  others  foresaid,  and  be  liable 
in  the  violent  profits  of  the  same,  conform  to  law.  But 
in  regard  the  said  B  is  at  preseat  furth  of  Scotland, 
TKK&EFoaB^  necessary  it  is  for  the  complainer  to  have 
these  our  letters,  directed  at  his  instance,  in  mannes<«n* 
detwritten,  as  is  alleged. 

Our  will  is  h&refore,  and  we  charge  you,  that,  on 
sight  hereof,  ye  pass  fobty  bays  preceding  the  term  of 

S  Q 
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Whitsunday  next  to  comis ;  and  in  suppleioent  of  the 
said  precept  of  warningy  lawfully  scMMdH^  WAR)r,  and 
€HAAGS  the  said  B,  by  open  proclamation,  at  the  mar* 
ket-cros8  of  Edinburgh,  pier  and  shore  of  Leith,  t6  flit 
and  remove  himself,  his  wife,  bairns,  servant);,  sub-tfen- 
ants^  cottars,  goods,  and  gear,  furth  and  from  the  lands, 
houses,  biggings,  and  others  above-mentioned,  and  Iq 
leave  the  same  void  and  redd,  and  that  at  the  said  terra 
of  Whitsunday  next  to  come,  to  the  effect  the  oom- 
plainer,  his  servants,  tenants,  and  others  in  his  name, 
may  enter  thereto,  and  peaceably  possess,  labour,,  and 
occupy  the  same,  and  u6e  aad  dispone  thefieof  at  pka- 
sure ;  with  certification  to  the  Said  9  if  he  shall  fail,  &e 
shall  be  held  and  reputed  a  violent  possessor  of  the  said 
lands,  houses,  and  others,  and  be  liable  in  tlie  vick 
lent  profits,  conform  to  act  of  Parliament  made  there- 
anent.  Accoi^ding  to  justices,  as  ye  will  Aiswor  U^ 
us  thereupon ;  which  to  do  we  "commit  to  you,  joint- 
ly and  severally,  full  power, .  by  these  our*  letters,  de* 
liVeripg  them  by  you  duly  executed,  and  indorsed  again 
to  the  beared  Givsn  under  our  signet  at.£i>iNBff«0H, 
the  day  of  ,  and  year 

of  our  reign,  18    .   ' 

£X   DJ|JdBVRATtOH£   DOMfNOHUlI   CONClUl,  &C. 

Sign>^d  by  a  Writer  t^  the.  Signet 

These  letters  pass'  on  a  bill^  and  are  exeeiited  edict* 
ally  at  the  market-cross  of  Edinburgh,  and  pi«r  and  shore 
of  Leith.  But  so  unnecessary  is  this  form,  and  so 
little  authorised  or  required  by  the  statute,  that  this 
estecutioli,  which,  had  the  letters  of  supplement  been  of 
any  vahie,  would  have  sufficed,  is  repeated  at  the 
dwelling-house  of  the  tenant  on  the  farm,  and  at  the 
€hurch-Kioor« 

This  form  of  warning  by  means  of  the  precept  being 
competed,  the  act  of  Parliament  directs  the  proprietor, 
in  ease  of  the  tenant's  not  remoring,  to  apply  to  the 
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Judge  Or^nary  for  a  warrant  to  remove  him.     Tbb  is 

done  bjA  suiDaumfl,  in  theae  terms: 

■   '  .  * 

Summons  of  Removing, 

CrffOBOE  run  vcsjMTHy  by  the  grace  of  God,  of  the 
united  kingdon  of  Great  Britain  «nd  ireland*  S^ing» 
Defender  of  the  Eaith,  To 

messengers  at^araifl^  our  sheriils  in  that  part,  jointly  and 
aererally,  specially  constituted)  greetings  waEasAS  it  js 
liambly  meant  and  shewn,  to  us  by  oij&  lovite  A  B» 
lieritable  proprietor  of  the  iande  and  others  under  writ<^ 
ten^  confbrm  to  charter,  dated  » 

and  instrttment  ofsasine  thereupon  in  hb  favour,  dated 

,  and  recoirded  9  That  in 

^rtue  of  a  prebept  of  warning  ^subscribed  by  the  puir^ 
sintr,  he,  on  the  ,  forty  days  previous  tie  tb^ 

4emi  of  Whitsunday  *  i  in  terms  of  the  act 

]a&5,  c.  99,  caused  L  M,*  his  officer  in  that  partv.  spe* 
cially  constituted  by  the  said  precept,  pass,  and  lawfully 
warn  and  charge  C  D,  tenant  in  the  lands  and  others 
nfter- mentioned,  vis.  (here  memtmn  the  lands  J  to  flit  and 
remove  himself)  his  wife,  family,  servants,  cottars,  and 
dependants,  goods  an4  gear,  forth  and  from  tJbe  said 
lands  and  others  foresaid,  and  to  leave  the  same  void 
and  redd  at  the  term  of  » to  the  effect  Uiat  the 

pursuer,  by  himself,  or  others  in  his  name,  might  enter 
thereto,  and  peaceably  possess  and  enjoy  the  semes  end 
let  and  dispose  thereof  at  pleasure;  and  the  ^id  ofi^cer 
passed  on  the  .  to  the  ground  of  the  said 

lands,  and  left  a  copy  of  wamiag  thereon;  and  that  upon 
the  ,  being  Sunday,  he  passed  to  the  pa^ 

rish-cfaurch  door  of  ,  within  which  fmah 

the  said  lands  lie,  and  there,  unmediatdy  after  divine 
service  in  the  forenoon,  audibly  read  the  said  preeept  of  * 
warning,  in  presence  of  the  ooi^regatioB  there  assemf 
Ided,  and  affixed  Mud  left  a  copy  ef  warnii^  on  the  moa( 
^tent  door  of  the  said  chunfti  that  none  a^ght  pretend 
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ignorance ;  as  the  said  precept  of  warning,  inS  tttea* 
lions  thereof  more  fully  bear.  TheUxfobb,  the  sarid  6 
D  OUGHT  and  suould  be  decerned  and  ordained, 
by  decree  of  our  Lords  of  our  Council  and  Session,  to 
flit  and  remove  himself,  bis  wife^  family,  servants,  cot- 
tars, dependants,  goods  and  gear,  forth  and  firom  the 
said  lands  and  others  foresaid,  and  that  at  the  said  tenn 
of  ,  atfd  to  leave  the  same  void  and  redd, 

to  the  effect  the  pursuer,  by  himself,  his  servants,  and 
others  foresaid,  may  enter  thereto^  and  possess,  kboor, 
and  enjoy  the  same  at  pleasure,  in  tinle  combg :  kst 
the  said  C  D  ought  and  should  be  farther  decebned 
and  OBDAIKBD,  by  decree  foresaid,  to  make  pajineot 
to  the  pursuer  of  the  sum  of  ,  or  such 

other  sum  as  our  said  Lords  shall  modify  as  the  ex'* 
pense  of  the  process  to  follow  hereon,  besides  the  ex^ 
pense  of  extracting  the  decree  to  be  pronounced  there^* 
in,  after  the  form  and  tenor  of  the  writiflgs  libelled 
on,  and  laws  and  daily  practice,  df  Scotland,  used  and 
observed  in  the  like  eases  in  aH  points,  as  is  alleged. 

Od*  will  is  her£i:oee,  &c.  (The  wDl  of  the  sum^ 
mons  is  in  the  ordinary  form :  it  has  ohly  one  diet  of  sa 
days,  in  terthft  of  the  act,  and  rehires  a  bill.) 

r 
\ 

This  summons  (if  resorted  to)  may  be  brdnght  cither 
before  the  Court  of  iSession  or  Sheriff;  and  it  is  at- 
tended with  a  peculiarity^  which  is  well  explained  by 
Mr.  Ross,  in  the  Essay  on  this  subject,  to  which  I  havfc 
already  had  occasioii  to  refer.  Where  the  decree  was 
obtained  before  the  Court  of  Session,  th6  only  mcaro 
i4^hich  were  used  for  enforcing  it,  was  the  raising  of 
letters  of  homing,  and  charging  the  t^ailt  to  remove, 
and  ih  case  of  his  reft&ali  the  letters  and  their  execu- 
tion were  a  v^rrant  for  ejection ;  a  tedious  and  cir* 
cuitous  method  of  attaining  an  object  that  is  directly 
iirid  at  once  obtained  where  th*  decree  Is  pronounced  ift 
the   Sh^riff-court;  "[ot   the   Sheriff  immediritefy  «- 
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«ie»  a  precept  of  ejectment,  and  if  tl^e  tenant  does  not 
t^emore  in  twentjr^four  houFi,  the  Sheriff's  precept  is  ez> 
ecuied,  snd  the  tenant  dispossessed. 

I  shall  now  give  the  form  of  tbe  ejection,  on  the  dt-, 
jcree  of  the  Court  of  Sesaioi?.- 

Honing  «  a  Decree  of  Semoting. 

Oeorge,  Sic.  Whereas  mvtL  Lovite  A  B,  of  the 
ldat«  hereof,  obtained  decree  at  his  Instance,  before  ou* 
Xiords  of  Council  and  Session,  against  C  D,  decbrnino 
and  OBDAiNLNO  him  (for  the  causes  therein  specified)  to 
flit  and  remove  himself,  his  wife,  fBrnilf,  servants,  col- 
tars,  and  dependants,  goods  and  gear,  forth  and  from 
(here  the  lands  will  be  described  in  tie  words  of  the  decree), 
^d  to  leave  the  same  void  and  redd,  at  the  term  of 

,  to  the  effect  the  complainer,  or  oUierg  in 
his  name,  ma^  then  enter  thereto,  and  possesf^  and  en- 
joy the  same  in  time  coimng;  and  further  decern- 
ing and  ORDAINING  tlie  said  C  D  to  make  payment 
to  the  said  A  B,  of  the  sum  pf£  as  the  ex- 

penses of  process ;  as  also  of  the  expense  of  extMct- 
jng  the  »aid  decree,  as  the  same,  ordaining  these  our  let- 
ters, in  manner  under  written,  more  fuUj  be*)**.  Oob 
wiLi,  IS  HEREFOBK,  and  we  charge  you,  that  oil  sight 
h^eof  ye  pass,  and,  in  our  name  and  authority,  com- 
mand and  CHARGE  the  said  C  D  personally,  or  at  his 
dwelling-place,  to  make  payment  to  the  said  A  B  of 
the  foresaid  sum  of£  ,  as  the  expense  of 

tlie  process,  and  of  the  snm  of  £  a«  the  ex- 

pense of  extracting  the  said  deciree,  after  the  form  and 
tenor  pf  the  said  decree  in  all  points,  within  riFiBSN 
DAYS  next  after  he  is  charged  by  yoif  tberetp;  as  also, 
That  ye,  in  our  name  and  authority  foresaid,  comuanq 
and  CHARGE  the  said  C  P  personally,  or  at  his  dwelling-  ' 
place,  to  flit  and  remove  himself,  his  wife,  family,  ser. 
vants,  cottars,  and  4ependant8j  goods  and  gear,  forth  m4 
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from  tike  foreittid  lands  and  oth^n,  trith  their  pfx^ 
iienis,  mod  to  leave  the  iatue  void  and  redd  at  the  wA 
T£RM  of  fin  cau  the  uXA  eharge  shall 

be  given  six  dajri  preceding  the  ternt  of  , 

to  the  effect  the  complainer,  orothen in  his  name,  my 
enter  thereto,  and  possess  and  enjoj  the  same  in  time 
coming;  And  incase  the  said  charge  shall  be  gives  witb- 
in  less  than  six  days  of  the  said  term  of  , 

or  after  the  said  term,  4hen^  within  six  ]>ats  next 
after  he  is  charged  by  you  thereto,  unpek  the  paio  of 
ejection,  akd  also,  under  the  pain  of  rebellion  and  put- 
ting of  him  to  the  horn ;  wherein,  if  he  fail,  the  said  rp« 
Bpective  spaces  being  elapsed,  that  intimediately  theieaf- 
ter  ye  denounce  him  our  rebel,  put  htm  to  the  hora^ 
and  use  the  whole  other  order  against  him  prescribed  by 
law :  FUXTHax,  That  ye  lawfully  fence,  arreit,  sppraise, 
obm^l,  poind,  and  distrain,  all  and  auKDRT,  the  said 
C  D^s  whole  readiest  moveables  of  whatever  denomina- 
tion, MAKE  ravMY  thereof  to  the  avail  and  quantity  of 
the  foresaid  sums,  and  see  the  said  A  B  completely  paid 
and  satisfied  of  the  same.  According  to  justice,  bb  jt 
wiW  answer  to  us  thereupon*  Which  to  no,  we  commit 
to  yon,  and  each  of  you,  full  power,  by  these  our  letterSf 
delivering  them,  by  you  duly  executed  and  indorsed 
again  to  the  bearer.  Given  under  our  Signet,  at  Edii'- 
BUEGH,  the        day  of  ,  in  the       *  7^ 

of  our  reign. 
Fee  deceetvm  dominoeuh  concilii. 

,  Where .  expenses  have  not  been  awarded,  there  will 
be  no  charge  to  make  payment  of  any  sum  to  the  Isna- 
lord ;  and,  of  course,  the  clause  of  fencing  and  arrest- 
ing will  be  left  out,  and  the  letters  of  homing  be  oolj 
for  enforcing  the  decree  of  removing. 

Upon  this  homing  the  tenant  is  charged ;  the  dnjs 
of  the  charge  being  expired,  he  is  denounced  rebel  ♦ 
Itad  Uie  horoiBg  being  put  on  record,  letters  of  cap- 
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tioo  w  of  «j«otioa  0(197  be  applied  for.  The  tetters 
of.  caption  are  in  common  form ;  the  letters  of  ejection 
prooefid  oh  a  biU|  alongst  with  which  the  registered 
Iwrniog  is  produeod. 

Letters  of  Ejection. 

Geokge  the  Fourth,  by  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  To 

messengers  at  arms,  our  sheriffs  in  that  part. 
Jointly  and  severally,  specially  constituted,  greeting, 
WHEREAS  it  is  humbly  meant  and  shewn  to  us  by  our 
raviTS  A  B,  heritable  .proprietor  of  the  lands  and  others 
after  mentioned.  That,  on  the        day  of  ,  the 

<K>mplainer  obtained  decree  of  removing,  at  Iris  instaipce, 
before  the  Lords  of  our  Council  and.  Session,  against 
C  D,  tenant  and  possessor  of  the  lands  pf  , 

dbcbrkimo  and  ordainikg  him  to  flit  and  remove  him-v 
self,  his  wife,  fSunily,  servants,  cottars,  dependants, 
goods,  and  gear,  forth  and  from  the  said  lands,  and  to 
leave  the  same  void  and  redd  at  the  term  of 
last,  to  the  effect  the  complainer  by  himself,  or  others 
in  hv3  name,  might  then  enter  thereto,  and  peaceably  la- 
bour and  enjoy  the  same  at  his  pleasure  in  all  time  com- 
ing,  as  the  said  decree  more  fully  bears;  wii£R£UH>K, 
the  complainer  raised  letters  of  horning  against  the  said' 
C  D;  and,  by  virtue  thereof,  caused  ,  mes- 

senger, pass,  upon  the         day  of  last,  and 

lawfully  command  and  charge  the  said  C  D  to  flit  and 
remove  himself  and  his  foresaids  from  the  said  lands,  in 
terms  of  the  said  decree,  under  the  pain  of  rebellion, 
and  putting  him  to  the  horn;  and  he  having  disobeyed 
the  sail  charge,  was,  on  the  day  of  » 

denounced  rebel,  and  put  to  the  horn,  as  the  said  let- 
ters of  horning,  with  the  executions  thereof,  duly  re- 
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corded,  ihewn  to  the  said  Lords,  have  testified :  N<it« 
viTHSTAKDiNG  whereof,  the  said  C  D  st31  eoDtioues  in 
the  possession  of  the  said  farm,  and  will  not  remove 
himself  and  his  foresaids  therefrom,  to  the  effect  abore 
specified,  unless  compelled;  THSasFORE,  necessary  it 
is  for  the  complainer  to  have  these  oqr  letters,  directed, 
at  his  instance,  in  manner  and  to  the  effect  under- 
writtra. 

Oua  WILL  IS  HBBEFORS,  and  we  charge  you,  that,  on* 
sight  hereof,  ye  pass,  and  in  our  name  and  authority 
command  and  charge  the  Sheriff-depute  of 
and  his  Substitutes,  within  whose  jurisdiction  the  said 
lands  lie,  and  the  said  C  D  resides,  to  ej£ct,  flit,  sod 
REMOVE  the  said  C  D,  possessor  of  the  said  lands  and 
others  foresaid,  his  wife,  family,  servants,  cottars,  de- 
pendants, goods  and  gear,  forth  and  from  the  lands  and 
others  above  written,  and  to  put  the  complainer,  his 
tenants,  servants,  or  others  in  his  name,  in  the  peaces 
•ble  possession  thereof,  and  to  use  all  the  solemnities 
usual  and  requisite  in  the  like  cases,  after  the  form  and 
tenor  of  the  said  decree  of  removing,  registered  bora? 
ing  following  thereon,  and  these  our  letters,  in  all  points, 
WITHIN  SIX  DAYS  after  they  are  charged  by  you  there- 
to, under  the  pain  of  rebellion,  and  putting  them  to 
the  horn;  wirk  certification  to  them,  if  they  faii, 
the'  said  space  being  elapsed,  our  other  letters  will 
be  directed  against  them,  charging  them  thereto  «iis- 
plictter.  According  to  justice,  (because  the  Lords 
have  seen  the  registered  homing  above  mentioned), 
as  ye  will  answer  to  us  thereupon :  Wbigh  to  do  we 
commit  to  you,  and  each  of  you,  full  power,  by  these 
our  letters,  delivering  them,  by  you  duly  executed  and 
indorsed  again  to  the  bearer.  Given  under  our  siga^^ 
AT  Edinburgh,  the  day  of  fintba 

.     year  of  our  reign. 

£x  DCUBERATIONB   POMINORUM  CONCILq. 
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7h,e8e  letters  are  directed  to  the  Sheriff  alone,  and  it 
4s  only  by  a  warraat  from  him  that  a  messenger  can 
be  authorised  to  act.  The  form  of  procedure  is  this : — 
The  letters  of  ejection  are  produced  to  the  Sheriff,  who 
issues  a  precept,  ordering  his  officers  to  execute  the  re* 
moving,  in  terms  of  the  will  of  the  letters ;  and  on  thif 
joint  authority  of  the  letters  of  ejection  and  the  Sheriff'^ 
precept,  the  removing  is  carried  into  effect. 

This  is  the  form  of  removing  upon  a  decree  obtained 
before  the  Court  of  Session ;  and  it  is  not  only  encum* 
bered  with  forms«  but  a  much  longer  time  must  inter- 
vene before  the  tenant  can  be  removed,  than  where  the( 
removing  in  brought  b^efore  the  inferior  court;  for  in  the 
first  place,  the  days  of  charge  on  the  horning  must  have 
elapsed,  and  then  the  letters  of  ejection  must  ako  have 
been  raised,  and  the  procedure  above  mentioned  com^ 
pleted,  before  the  removing  can  take  place ;  so  that  it 
is  not  surprising  that  these  forms  should  have  fallen  in 
disuse. 

These  proceedings  In  the  removing  under  the  a 
1555,  were  often  the  source  of  much  vexation  to  the 
laqdlord,  from  the  necessity  of  observing  the  different 
forms  which  had  been  prescribed  in  the  execution  of  the 
svarning,  and  it  pften  happened  that  the  action  was 
$et  aside,  and  the  tenant  allowed  to  remain  in  posses- 
sion. It  was  the  repeated  delays  and  disappointment^ 
which  this  system  of  forms  gccasioned,  which  led  to  thd 
Act  of  Sederunt,  14th  December  1756,  which  has  beei| 
attended  with  a  most  beneficial  operation. 

Act  of  Sederunt,  144h  December  1756. 

Whbrbas  the  difficulties  that  hare  occurred  in  actions 
of  removings  from  lands,  have  been  found  to  be  highjy 
prejudicial  to  agriculture,  and  both  to  masters  and  ten- 
ants, in  respect  that,  during  the  dependence  of  such 
action^)  the  lands  are  neglected  and  deteriorated  by  the 
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defendevy  and  the  heritor's  security  for  hisrentbrougkt  in- 
to dasf  er,  and  tenants  are  diacouragsd  from  entering  into 
lackS)  bjr  the  uncertainty  of  their  attaining  to  poasessioa 
and  by  their  finding  the  aubject  of  their  tack  much  de^ 
teriorated  during  the  dependeqoe  of  the  process  of  rs-* 
moving  against  the  preceding  tenant;  the  Lords  of  Couo« 
^il.aiid  Sesaiony  resolTipg  to  remedy  this  great  cfil,  do 
make  the  following  regulations,  vi^s.-^lmo,  That  if  here  t^ 
tenant  is  bound  by  bis  t^ck  to  remove  without  warning, 
at  the  issue  or  determination  of  his  taok,  it  shall  be  law* 
fvl  to  the  heritor,  or  other  setter  of  the  tack,  upon  such 
obligation,  to  obtain  letters  of  homing,  and  thereupon 
tn  charge  the  tenant  with  horning  forty  days  preceding 
the  term  of  Whitsunday  in  the  year  in  which  his  tack 
is  to  determine,  or  forty  days  preceding  any  other  term 
•of  Whitaunday  thereafter;  and,  upon  production  of  soch 
^tack  and  horning,  duly  executed,  to  the  deputy  9heriif 
^  Stewart,  or  their  Substitutes,  of  the  shire  or  sUwartry 
ulcere  the  lands  lie,  they  are  •  hereby  authorised  and  re* 
quired,  within  six  days  after  the  term  of  removal  ap- 
pointed by  the  tack,  to  eject  such  tenant,  and  to  deliver 
the  possession  void  to  the  setter,  or  those  having  right 
from  him.  Sio,  Where  the  tenant  hath  not  obliged 
liimself  ta  remove  without  warning;  in  such  case  it 
ahall  be  lawful  to  the  heritor,  or  other  aetterof the  tack, 
in  his  option,  either  to  use  the  order  prescribed  in  the 
act  of  Parliament  made  in  ^he  year  15dS,  entitled,  Jet 
mnent  the  Warning  of  TtnanUj  and  thereupon  pursue 
a  warning  and  ejection,  or  to  bring  his  action  of  remov- 
ing against  the  tenant  before  the  Judge  Ordinary ;  and 
auch  action  being  called  before  the  Judge  Ordinary,  at 
least  forty  days  before  the  term  of  Whitsunday,  shall 
be  held  as  equal  to  a  warning  execute  in  terms  of  toe 
foresaid  act ;  and  the  Judge  shall  thereupon  proceed  to 
determine  in  the  removing,  in  the  terms  of  that  atti  ^ 
the  same  manner  as  if  a  warning  had  been  executed  m 
terms  of  the  foresaid  act  of  Parliament.    Siio,  Where  a 


facl:  is  assigned,  and  the  assignation  not  intimated  hf  ait 
instrument,  or  where  lands  are  subset,  in  whole  oir  ia 
(fart,  to  sub-tenants,  such  homing  execute  as  afore^ 
said,  or  where  process  of  removing  and  decreet  is  ob- 
tained, or  where  warning,  in  terms  of  the  act  1555, 10 
used  against  the  principal  original  tacksman,  the  same 
shall  be  effectual  against  the  assignees  or  sub-tenants, 
one  or  more  ;  and  the  action  of  removing  against  the 
[[nrincipal  or  original  tacksman,  and  decreet  of  remof inj* 
fbllowing  thereon,  shall  be  effectual  against  such  assignees 
and  ^b-tenants  as  aforesaid,  and  shall  be  sufficient 
ground  of  ejecting  them,  anj  thing  in  the  former  prac- 
tice to  the  contrary  notwithstanding.  4<o,  Where  a  ten- 
ant hath  irritated  his  tack,  by  suffering  two  years^  rent 
to  be  in  arrear,  it  shall  be  lawful  to  the  setter  or  heri- 
tor to  declare  the  irritancy  before  the  Judge  Ordinary, 
luid  to  insist  in  a  summar  removing  before  him;  and  it 
shall  be  lawful  to  the  Sheriff  or  Stewart-depute^  or  their 
Substitutes,  to  find  the  irritancy  incurred,  and  to  decern 
in  the  removing,  any  practice  to  the  contrary  notwith-* 
standing.  5<o,  Where  a  tenant  shall  run  in  arrear  in 
one  full  yearns  rent,  or  shall  desert 'his  possession,  and 
leave  it  unlaboured  at  the  usual  time  of  labouring,  in 
these,'  or  ieither  of  these  cases,  it  shall  be  lawful  to  the 
heritor  or  other  setter  of  the  lands,  to  bring  his  action 
against*  the  tenant  before  the  Judge  Ordinary,  who  is 
hereby  empowered  and  required  to  decern  and  ordain 
the  tenant  to  find  caution  for  the  arrears,  and  for  pay- 
ment of  the  rent  for  five  crops  following,  or  during  the 
currency  of  the  tack,  if  the  tack  is  of  shorter  endurance 
than  five  years,  within  a  certain  time  to  be  limited  by 
the  Judge ;  and  failing  thereof,  to  decern  the  tenant 
summarly  to  remove,  and  to  eject  him,  in  the  same 
manner  as  if  the  tack  were  determined,  and  the  tenant 
had  been  legally  warned,  in  the  terms  of  the  foresaid  act 
1555.  OtOy  The  Lords  hereby  enact  and  declare,  that 
no  bill  of  advocation,  or  suspension  of  a  decree  or  pro- 
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(sess  of  removing^  be  passed  otherwise  than  by  tfaret 
XA>rds  in  time  of  vacance,  and  by  the  whole  Lords  ia 
presence  in  time  of  Session,  (this  regulation  was  altered  by^ 
Jet  of  Sederunt  lOth  August  1756,  and  any  two  of  th^ 
Jjords  in  time  ofvacancey  were  allowed  tq  pasti  bills  ofsu^; 
pension  a  fid  {^vocation ):  Provided  always.   That  in  va^ 
Ration  time,  and  when  three  Lords   cannot  easily  be 
found,  it  shall  be  lawful  tq  the  I^Qrd  Ordinary  on  th^ 
bills,  upon  such  bills  of  suspension  tQ  gri^nt  sists  from 
time  to  time  as  he  shall  judge  proper,  to  the  end  that  the. 
5^mplainer  may  have  access  to  present  his  bill  of  sus* 
pension  to  three  Lords  or  to  t|be  Court.     And  they  here- 
by ordain,  that  upon  passing  such  bill  of  advocation  or 
suspension,  or  at  le^st  within  ten  days  afler  the  date  of 
the  deliverance  thereon,  the  complainer  shall  be  obliged 
to  find  sufficient  caution,  not  only  for  implemeat  of 
what  shall  be  decreed  on  the  advocation  or  suspension 
Vpon  discussing  thereof,  but  also  for  damage  an4  expense, 
Uk  case  the  same  shall  be  found  due.    And  upon  the  com^ 
plainers  failing  to  find  caution  as  ^foresaid,  such  bill  of 
advocation  or  suspension  shall  beheld  to  be  refused;  and 
it  §hall  be  lawful  for  the  other  party  tp  proceed  in  bis. 
fCtipn  of  removing,  or  in  the  execution  of  his  decreet, 
as  if  no  such  bill  of  advocatiqn  or  suspension  b^  been 
presented  or  passed*     7mo,  The  Lords  dp  enact  and  de? 
c:lare,  that  in  all  removjngs,  whether  originally  brought 
before  this  Court,  or  by  advocation  or  suspension,  they 
will  proceed  and  determine  the  same  sqmmarly,  vitb^ 
Qut  abiding  the  .course  of  any  roll.     And  ordain  this  Ac^ 
of  Sederunt  to  be  recorded  in  t\\e  books  of  Sederunt, 
and  printed  and  published  in  the  usual  form. 

Tb^  ajQJtion  allowed  by  this  Act  of  ^e^prunt  is  direct- 
ed to  be  brought  before  the  Sheriff,  wher^  the  forios 
are  simpler  and  more  efl^papioUs  th^  in  the  Court  of 
^essioi}. 
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tS^rtmow  of  Removing  before  the  Sheriff,  iH  tentu  ttf  the 
Jet  of  Sederunt,  14W  Deceniher  1756. 

B  C,  Esq.,  his  Majesty's  Sherifi'.depute  for  the  (bin 
ftf  ,  W 

executors  hereof,  jointly  and  teverally,  ipecially  consti- 
tuted, ^etiog;  Whsreab  it  is  humbly.meaat  and 
riiewn  to  me  by  A  B,  that  tlie  complainer  is  heritable 
proprietor  of  the  lands  of  ,  lying 

in  the  parish  of  ,  ftnd  county  of 

,  and  in  which  lands  he  stands. tnfetl 
and  seizedt  confirm  to  instrument  of  sasiae  in  his  fa- 
vours, dated  ,  and  recorded  ; 
AMD  THAT  by  Act^of  Sederunt  of  the  Lords  of  Council 
and  Session,  dated  14th  December  1756,  it  is  declared, 
that  it  shall  be  lawful  to  any  heritor,  or  «ther  setter  of 
a  tacic,  in  hia  option,  either  to  use  the  order  prescribed 
by  the  Act  of  Parliament  made  in  the  year  1555,  entitu- 
led,  "  Act  anent  the  warning  of  tenants,"  and  thereup- 
on pursue  a  removing  and  ejection,  or  to  bring  his  ac- 
tion of  remdting  before  the  Judge  Ordinary;  and  such 
action  being  called  before  the  Judge  Ordinary,  at  least 
forty  days  befAre  the  term  of  Whitsunday,  slnll  be  held 
as  equal  to  s  warning  executed  in  terms  of  the  foresaid 
statute :  And  tsuk  it  is,  that  C  D  is  tenant  and  pos- 
aessor  of  the  foresaid  lands,  and  that  his  lease  empires 
st  the  telin  of  Whitsunday  aext;  the&efoue,  the 
aftid  C  D  oooHT  and  should  be  decf.rmed  and  or- 
SAlMBD,  by  my  decree,  to  flit  and  remove  himself,  bis 
family,  serrants,  cottars,  and  dependants,  goods  and 
gear,  forth  and  from  the  said  lands  of  , 
with  their  pertinents,  and  to  leave  the  same  void  and 
redd  at  the  term  of  Whitsunday  next,  in  this  present 
year,  to  the  efT^t  the  complainer,  or  others  in  his 
name,  may  then  entn  thereto,  and  peaceably  possess 
and  enjoy  the  same  in  all  tiue  cwoing,  tosform  to 


60S  APPENDIX  ni. 

law  and  the  dailj  practice,  used  and  observed  in  tbe 
like  cases,  as  is  alleged :  Herefore  I  charge  you,  that 
ye  lawfully  summon,  warn,  and  cbarqk  the  said  de- 
fender, to  compear  before  me  or  my  substitute,  upon 
the  day  of  ,  ib  the  ho«r  of  cause, 

to  ahswer  at  the  instance  of  the  said  complainer ;  that 
is  to  say,  to  hear  and  see  the  premises  verified  and 
proven,  and  decree  given  and  pronoonced  ut  supra ;  or 
else  to  allege,  Sic.  With  certification,  &c.  According 
TO  JUSTICE ;  Given  at  ,  and  signed  by  the 

derk  of  court  the         day  of 
years.  . 

This  summons  is  executed  against  the  tenant,  and  it 
must  be  called  in  court  forty  free  days  before  the  term 
of  Whitsunday,  in  the  year  in  which  the  tenant^s  lease 
expires ;  and  when  the  action  is  called  in  court,  decree 
of  removing  is  immediately  pronounced ;  or  should  ap* 
pearance  be  made  for  the  tenant,  he  will  be  heard  in 
his  defence,  but  in  that  case  caution  must  be  found  for 
the  violent  profits.  « 

Bond  of  Caution  for  Violent  Propts. 

I,  B,  considering  that  A  has  raised  and  insisted  in  an 
action  before  the  Sheriff  of  E,  for  having  me  removed 
from  the  farm  of  ,  set  to  me  by  him ;  in 

which  action  the  said  Sheriff,  by  interlocutor,  dated 

,  ordained  me,  before  further  4)rdce« 
dure,  to  find  sufficient  caution  for  the  violent  profits, 
and  to  lodge  a  bond  in  pro6e8S  in  tbe  terms  under-writ* 
ten  :  Therefore  I,  the  said  B,  as  principal,'  and  I,  C, 
as  cautioner  with  and  for  the  said  B,  bind  and  oblige 
ourselves,  jointly  and  severally,  our  heirs,  executors,  and 
successors,  to  make  payment  tp  the  said  A,  of  whatever 
sums  of  money  shall  be  decerned  to  bp  paid  by  me,  the 
said  B,  in  name  of  violent  profits,  in  case  it  shall  be 
found,  in  the  course  of  the  said  action,  that  I  have  not 
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been  well  founded  in  my  defekices  ligainrt  tbe  satne ;  and 
that  udder  tbe  penalty  of  £  ,  over  and  above 

performance ;  add  we  consent  to  the  registration  hereof 
in  the  books  of  Council  and  Session,  or  other  judges 
books  competent,  that  letters  of  horning  on  six  da^s 
charge,  and  all  other  necessary  execution,  may  proceed 
on  a  decree  to  be  pronounced  hereon,  in  common  form^ 
ted -for  that  putpdse  constitute 

our  procurators,  &c. 

When  a  decree  h  pronounced  in  this  action,  the 
Sheriff  issues  a  precept  of  removing,  on  whith,  within 
forty-eight  hours,  the  tenuit  niiay  be  removed ;  and  th& 
officer  employed  retorns  an  execution,  stating  the  cere- 
mony c^  putting  out  the  tenant^s  fire,  and  rekindling  a 
fire  in  name  of  the  landlord;  but  the  executi(Ni  is  prin- 
cipally of  service  in  fixing  what  articles  were  put  out  of 
the  tenant^s  house,  and  preventing  any  t)uesti<m  as  to 
embeKzIement.  * 

It  is  this  form,  so  simple,  and  answering  so  complete** 
ly  all  tbe  purposes  of  the  old  regulations,  which  has  been 
introduced  by  the  Act  of  Sederunt  1756;  and  although 
I  have  thought  it  necessary  to  preserve  the  old  forms, 
and  even  the  method  of  enforcing  the  decree  of  the 
Conrt  of  Session,  vet  it  must  be  obvious,  that  the  re^ 
moving  before  the  Sheriff  is  attended  with  so  many  ad*- 
vantages,  that  all  removings  will  likely  be  brought  in 
this  iray,  that  is,  all  removings,  where  there  is  no  obli- 
gation in  the  lease  obliging  the  tenant  to  remove ;  for 
where  the  lease  contains  an  obligation  of  that  kind, 
the  act  provides  a  means  of  enforcing  the  removing 
equally  simple,  and  certain  in  the  intimation  which  it 
gives  to  the  tenant. — It  declares^  that  where  the  t^ant 
is  bound  by. the  lease  to  remove,  the  laodlord  may  raise 
letters  of  horning  on  the  tack ;  and  having  charged  the 
tenant  on  these  letter^  forty  days  preceding  the  term  of 
Whitsunday  in  the  year  he  is  to  remove,  the  Sheriff,  on 
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prodaciion  of  ifa&  tack  and  hofrning,  must  eject  the  ten* 
aot  within  six  days  after  the  term  of  removal.  The 
homing  raised  on  this  oc'cfision  19  in  this  form : 

Baming  on  a  Tacky  in  order  id  farce  a  ReMoting  an  Ih 

Act  ofSedefwtt. 

GeObge,  kci  Whemcas  (If  the  tack  has  hin  rteefi' 
id  in  the  Sheriff^ecurt  booksf  and  a  bill  be  requisUtj  say) 
Whereas  it  is  humbly  meant  and  shewn  to  us  bj  ouft 
I^OViTB  A  B^  That  bj  tack,  &c.  (the  proprietor  wiUk 
ealUd  the  dmplainHcrf  and  the  letters  will  close  teith  Ez 
DlLiBBRATiONE  DOMiitORUM  coNClLii,  in  the  comm% 
form  of  letters  of  homing  on  bills ;  but  when  the  tack  hat 
been  recorded  in  the  books  ofSession^  it  will  proceed  in  tk 
following  terms),  by  a  tack  entered  into  between  OVK 
1.0VITE  A  Bi  heritable  proprietor  of  the  lands  and  others 
after  specified,  on  the  one  part,  mud  C  D  ok  the 
OTHER  part,  of  date  the        day  of  3  the  ssii 

A  B  set  to  the  said  C  D,  hig  heirs  and  successors,  &c. 
ALL  and  ^hole  (here  describe  the  lands  as  in  the  lean), 
and  that  for  the  space  of  -  v  from  and  after 

,  which  was  thereby  declared  to  have 
been  the  term  of  his  entry  to  the  said  subjects;  akd  the 
said  C  D  bound  and  obliged  himself  and  bis  foresaids*, 
to  flit  and  remove  himself,  his  wife,  family,  serfaats^ 
cottars,  and  dependants  from  the  possession  of  the  said 
farm,  at  the  expiration  of  the  said  tack,  without  an; 
warning  or  process  of  removing,  (it  is  necessary  to  o^ 
serve,  that  the  terms  of  this  part  of  the  homing  dreenturC' 
ly  regtdated  by  the  terms  of  clause  of  the  lease,  whick  art 
copied  here  verbatim),  as  the  said  tack,  registered  in  the 
books  of  our  Council  and  Session,  and  having  a  decree 
of  Ihe  Lords  thereof  interponed  thereto,  oflhisdaite,  or- 
daining these  our  letters  to  be  directed  thereon,  more  nil* 
ly  bears:  That  by  the  Act  of  Sederunt  of  our  said  Lordsy 
of  date  the  Uih  December  175^  entitled^  "  Act  of  Se- 
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'*  derunt  aneht  removings,*' it  is,  amongtt  other  regu<> 
Intions,  appointed,  that  where  a  tenant  is  bound  bj  hia 
tack  to  remove  without  warning  at  the  tsh  or  determina- 
lion  of  his  tack,  it  shall  be  lawful  to  the  heritor,  or  other 
setter  of  the  tack,  upon  such  obligation,  to  obtain  letten 
of  homiog,  and  thereupon  to  charge  the  tenant  with  horn- 
ing fort}'  daja  preceding  the  term  of  Whitsunday  in  the 
year  in  which  hia  tack  is  to  determine,  or  forty  days 
preceding  any  other  term  of  Whitsunday  thereafter'; 
and  upon  production  of  such  a  homing,  duly  executed, 
to  the  Sheriff  or  Stewart-depute,  or  their  Substitutes,  of 
the  shire  or  steWartry  where  the  lands  lie,  they  are  there- 
by authorised  and  required,  within  six  days  after  the 
term  of  removal  appointed  by  the  tack,  to  eject  such 
teoant,  and  to  deliver  the  possession  void  to  the  setter, 
or  those  having  right  from  him:  And  trde  it  is,  that 
the  foresaid  tack  expires  at  the  term  of  ; 

-wherefore  necessary  it  is  for  our  said  Lovite  to  have 
these  our  letters  directed  at  his  instance,  in  manner  un- 
der written. 

Our  wiLt.  IS  hkreforr,  and  wecHAKCEyoa,  that 
on  sight  hereof  ye  pass,  forty  days  before  the  term  of 
Whitsunday  next  to  come,  and,  in  our  name  and  autho- 
rity, lawfully  command  and  charge  the  said  C  D  per* 
sonally,  or  at  his  dwelling-place,  to  flit  and  remove 
himaelf,  his  family,  servants,  cottars,  dependants,  goods 
and  gear,  forth  and  from  the  said  lands  and  others  set 
by  the  foresaid  tack,  at  the  said  term  of 
next  to  come,  in  the  present  year  ,  under  the 

pain  of  rebellion,  -  ejection,  and  putting  of  him  to  the  ' 
horn;  wherein  if  he  fail,  the  said  space  being  elapsed, 
that  immediately  thereafler  ye  denounce  him  our  re- 
bel, and  put  him  to  the  horn,  and  use  the  whole  other 
order  against  bim  prescribed  by  law.  Accordinq  I'O 
JUSTICE,  as  ye  will  answer  to  us  thereupon.  Wuicu  to 
do,  we  commit  to  you,  and  each  of  you  full  power,  by 
these  our  letters  delivering  them,  by  you  duly  execuU 
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ed  and  indorsed^  again  to  th«  bearar.  Givsv  imdef 
0ur  signet,  at  Edinbuigh,  the  '      day  of  ,  is 

the  jear  of  our  reign. 

P£a  DECRETUM  DOMIMORUM  CONCILII. 

As  the  tenant  is  charged  not  to  paj  maj  sum  of  moneji 
but  aifadumpresiandum^  these  letters  ecmtain  no  warr«il 
to  poind ;  and  for  the  same  reason  the  messenger  must 
prefix  to  the  copy  served  on  the  tenant  a  full  copy  of 
the  letters  as  far  as  the  will,  in  this  form: — 

(The  C&fyfar  the  Tenant  will  be  effixei  hm.) 

If  M  N,  messenger  at  arms,  by  virtue  of  letters  of 
hotning,  whereof  the  above  and  preceding  page  is  9 
full  double  to  the  will,  raised  at  the  instance  (^  A 
B,  IN  his  Majesty^s  namjb  and  a^thoaity,  comawn^ 
and  charge  yon  C  D,  to  flit  and  remove  yourself,  your 
family,  and  others  above  described,  forth  and  fromtte 
lands  and  others  set  by  the  tads  above  specified,  at  iU 
term  of  next,  in  this  present  year;  avd  that 

lender  the  pain  of  rebellion,  ejection,  and  putting  of  7<^ 
to  the  horn,  &c.,  conform  to  the  principal  letters,  wbifk 
are  dated  ,  and  sig^eted  * 

This  I  do  on  the  day  of     .  J^^ 

before  these  witnesses,  O  P  and  Q  B,  hfrih  rfsidepter« 
in  Edinburgh. 

The  messenger  will  then  return  an  exepu^i^  » 
these  terms : — 

Execution  of  the  Homing. 

Uw>N  the  day  of  years,  I,  M  N,  menengir  at 
arms,  passed,  at  command  of  the  within  written  letters 
eif  homing,  raised  at  the  histonceof  the  within  design- 
ed A  B;  AKn  by  virtue  ihen^t  iii  las  Mejesty's  aame 


«nd  wttiwt;,  liawfuUy  (wnhandkd  tbd  cuausd  the 
«]««  ffitbin  devignecl  C  Di  to  flit  and  remore  hinnlf* 
bis  family,  ftod  olken  withia  dncribed,  forth  aod  fnua 
tlw  landl  and.  otbtn  Mt  by  the  t«ok  therein  spta&eA,  at 
tbc  t«nnof  next,  u  this  preeeatyeu-;  ako 

TWA*!^  us4m  thepaiiiofKbaUion,  ejection,  and  patting 
of  kim  to  the  ham.  This  I  Din,  after  the  form  and  te- 
nor of  the  within  written  letten  of  homing  in  all  poivta^ 
a,  full  douhk:  whereof  to  the  will,  with  a  just  copjr  of 
f  hwg*  tubjained  thereto,  I  delivered  to  the  said  C  D^ 
pf  rscuwlly  apprehended,  (or,  I  left  at  the  dwe11ing>house 
1^  the  loid  C  D,-  with  a  aerrent  therein^  to  be  given  to 
faim,  as  I  could  not  find  him  personally);  which  copjr 
of  charge  was  subscribed  by  me,  and  did  hear  tbc  date 
hereof,  with  the  names  and  designations  of  O  P  and 
Q  B,  both  residenters  in  Edinburgh,  witnesses  present 
a,t  th^  premisea,  and  hereto  subscribiog  with  me. 

M  N,  messenger. 

This  is  the  form  where  the  executiai  is  on  the  baii' 
of  the  letten:  Where  it  is  on  a  separate  paper,  the  al- 
terations necessary  are  sufficiently  obvioui,  viz.  do* 
figniog  the  parties  and  mentioning  the  date  and  signet* 
Ing  of  tbe  letters,  tbe  names  of  the  lands,  &c. 

This  horning,  being  duly  executed  forty  days  befbre 
the  term  of  Whitsunday  in  the  year  of  the  tenant's  re- 
moval, is  produced  to  the  Sheriff  or  Stewart,  who  is  di- 
rected, by  the  Act  of  Sederunt,  "  to  eject  the  tenapt  with- 
"  in  six  days  after  the  term  of  remoral  eppoioted  by  the 
"  tack*''  Upon  inquiry  at  the  SheriflP-clerk's  office  for 
the  county  of  Edinburgh,  I  do  not  find  that  there  is  an 
instance  of  a  charge  of  this  kind ;  so  oomplctely  does  the 
process  of  warning  before  the  Sheriff  leem  to  exclude  all 
other  forma :  though,  no  doubt,  the  form  wE>uld  be,  as  ia 
thscue of  Utttfsof  ejefitiion>  for  the  Shgriff,  upon (b« 
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production  of  a  homing  so  executed,  to  issue  Jiis  jrre^ 
cept.tqhis  officers,  directing  them  to  remove  the  tenant 
at  the  time  appointed  by  the  Act  of  Sederunt 

Thus  the  removing  of  tenants  was  reduced  into  order 
by  the  act  1555 ;  and  the  disadvantages  with  which  the 
regulations  of  that  act.  were  attended,  have  been  remov- 
ed by  the  Act  of  Sederunt  1756;  so  that  the  whole  has*^ 
in  practice,  arrived  at  the.  simple  form  of  raising  an  ac- 
tion of  removing  forty  days  previous  to  the  Whitsun- 
day in  the  year  in  which  the  tenant  must  remove; 
or,  where  the  tack  contains  an  obligation  to  remove,  in 
raising  and  executing  a  horning  within  the  saaie  time: 

« 

Summons  of  succeeding  in  the  Vice. 

George,  &c.  Whereas  it  is  humbly  meant  and 
shewn  to  us  by  our  Lovite  A,  heritable  proprietor  of 
the  lands  and  others  after  mentioned,  that  upon  the 

he  obtained  decree  of  removing,  at 
his  instance,  before  against  B,  decern- 

ing and  ordaining  him  to  flit  and  remove  himself,  his 
family,  servants,  cottars,  and  dependants,  goods  and 
gear,  furth  and  from  all  and  whole  the  pursuer^s  lands 
of.  ,  with  the  pertinents  lying  , 

and  to  leave  the  same  void  and  redd,  at  the  term  of 

last,  to  the  effect  the  pursuer,  by  himself^ 
or  others  in  his  name,  might  enter  thereto,  and  possess 
and  enjoy  the  same  at  pleasure  in  all  time  to  come. 
Notwithstanding  whereof,  the  said  B,  in  manifest 
contempt  of  the  said  decree,  did,  on  the 

.  ,  in  ^a  private  and  clandestine  'manner, 
remove  from  the  said  lands,  and,  by  his  connivance 
and  collusion,  C  entered  to  the  possession  of  the 
same,  and  that  without  any  title  from  the  pursuer; 
whereby  the  said  C,  by  the  connivance  of  the  said  B, 
has  violently  intruded  himself,  with  his  servants,  cottars, 
dependants^  goods^  and  g^ai^  .into  the  possession  of  the 
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said  lands  and  pertinents,  and  thereby  entered  and  si 
ciieded  in  the  vice  and  place  of  the  said  B  atid 
foresaidss  and  the  said  C  has,  by  himself,  and  oth< 
in  his  name,  violently  and  Unwarrantably  occupied  a 
possessed  the  said  lands,   with  their   pertinents  a 
others  foresaid,  together  with  the  mails,  farms,  kai 
customs,  casualties,  profits,  and  duties  of  the  same  e  i 
since;  and  which  said  lands  and  others  foresaid  wi 
"worth,  and  would  have  yielded  to  the  pursuer,  had  tli 
not  been  violently  taken  possession  of,  and'  intrud 
upon  as  said  is,  the  avails,  quantities,  and  prices  afli 
mentioned,  viz.  (here  take  in  the  particular  lands  i 
their  vcduesy  or  a  slump  sum  maybe  mentioned^  and  thej^\ 
iiculars  condescended  on  in  'th^  course  of  the  proca 
Therefore,  it  ought  and  should  be  found  and 
cjLAaED,by  DECREE  of  the  Lords  of  our  Council  .1 
Session,  that  the  said  C  has  succeeded  and  come  in  I 
vice  of  the  said  B  and  his  foresaids,  who  w«re  lawfi  1 
charged  to  remove  from  the  foresaid  lands,  and  as  s 
is  liable  for  the  violent  profits  thereof,  in  the  same  n  1 
ner  as  the  said  B  would  have  been,   had  he  contin 
to  possess  the  same,  in  contempt  of  the  said  chai ; 
And  that  the  sai4  C,  and  likewise  the  said  B,  by  his  <  1 
nivance  and  collusion  therein,  by  themselves  or  t  1 
foresaids,  have  done  wrong  in  the  said  illegal  intru  : 
and  vicious  intromission ;  and  it  being  so  found  and  1 
clared,  the  said  defenders  ought  and  should  be 
CERNED  and  ordained,  by  decree  foresaid,  jointly  an 
verally,  to  make  payment  to  the  pursuer,  ngt  only  oi  1 
foresaid  sum  of  £  ,  being  the  worth  anc 

lue  of  the  said  lands  and  others  foresaid,  since  the  ' 
lent  intromission  of  the  said  C,  but  also  of  the  do 
mail  or  duty  of  the  same,  as  the  ptena  juris  for  the 
intromission:   And  further,  the  said  C  oughi    ! 
SHpULD  be  DECERNED  and  ordained,  by  decree     1 
said,  instantly  to  flit  and  remove  himself,  his  ten 
cottars,  dependants,  goods,  and  gear  from  the  said  1  1 
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tfid  cUktTBf  Md  to  dMisI  and  tenim  filMii  hb^uring  tn 
jpossessbg  the  same  in  tifue  comitig,  to  the  effect  the 

{mnuer,  by  himself,  or  others  in  his  iiamet  n^j  ^tet 
hereto,  and  peaeeablj  possess  and  enjoy  the  same,  and 
dispose  thereof  at  pleasure ;  and  until  the  said  C  removie 
as  aforesaid,  he  and  the  said  B  ought  and  sHOinj)  te 
DECERNED  and  ORDAiKED,  hj  decree  foresaid,  to  maki! 
payment  to  the  pursuer,  jointly  and  severaUy,  of  lb 
foresaid  sum  of  .£  ,  as  double  the  vslue  of 

the  Mud  lands  and  others  foresaid,  yearly  and  ia  time 
coming.  And  lastly,  to  make  payment  to  the  parsoer, 
conjanctly  and  severally,  of  the  som  of  JP 
Sterling,  as  the  expense  of  the  process  to  folbif  hereon, 
and  of  extracting  the  decree  to  be  pronounced  then^o, 
coafbrm  to  the  laws  and  didly  practice  of  Scbtbtod, 
used  and  observed  in  the  like  cases  in  all  paints,  ks  h 
alleged. 

Ofra  witL  IS  HiBEVdaE^  &c 


-Mi 
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JLrgumentJbr  ike  Tenant  against  the  Landlo 
privilege  of  Hunting  over  the  Farm^  to 
from  the  Second  Edition  of  this  Work 
P^^y  and  referred  to  in  this  Mdition,  p. 
Footnote. 

Om  this  point,  I  may  be  forgiiireii  for  m^tUng  a  fei 
«ei*Tatioii8,  since  tlieiir  tendency  will  only  be  to  ren 
landlord,  who  is  desirous  of  preserving  a  power  to 
orer  his  owii  grounds,  careful  to  make  an  exprc 
a ervation  of  that  power  in  his  leases. 

The  right  of  hunting  is  merely  a  right  of  killii 
taking,  that  description  of  animals  known  undc 
tiame  of  game;  it  is  not  a  right  connected  with  th 
perty  of  land,  since  the  acts  by  which  the  qualifi 
is  constituted,  are  intended  to  restrict  an  existing 
not  to  create  a  new  one.    The  right  of  banting  i 
'  one  time,  not  only  open  to  every  man  in  the  kin 
but  was  enjoined  as  an  exercise  necessary  for  prec 
the  military  spirit  of  the  people;  the  power  thus 
in  every  individual  was,  by  the  act  1621,  c.  31,  r 
ed ;  and  those  only  who  were  possessed  of  a  plou 
of  land  in  heritage  were  declared  qualified  to  hun 
this  privilege  does  not  entitle  a  ^ualijSed  person  1 
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in  the  fields  of  another,  it  gives  merely  a  right  of  kill* 
xng  ^ame  in  those  places  to  which  be  has  free  access. 

There  is,  therefore,  no  magical  power  in  the  term 
hunting ;  and  a  landlord,  when  he  pretends  to  have  a 
right  to  traverse  the  fields  of  his  tenant,  for  the  purpose 
of  hunting,  is  equally  entitled  to  sajr,  that  he  enjoys  the 
same  privilege  in  prosecution  of  a  botanical  research, 
or  in  any  other  pastime  in  which  he  may  choose  to  in- 
dulge. 

If  a  landlord  has  a  power  of  entering  at  all  times  on 
any  part  of  his  tenants  possession  for  his  amusement, 
he  must  be  equally  entitled  to  do  so,  where  it  is  connect- 
ed with  his  own  conveniency;  of  course  he  must  be  en- 
titled to  make  a  road  for  himself  through  the  most  con- 
venient part  of  the  farm.  But  this  will  scarcely  be  said 
to  be  within  the  power  of  the  landlord  ;  and  yet  the 
power  of  excluding  the  landlord  from  using  a  road,  im- 
plies in  it  the  power  of  excluding  him  from  those  indi- 
vidual acts  of  trespass,  of  which  the  road  is  the  aggre- 
gate; or  will  it  be  said  that  a  landlord,  though  be  can- 
not pass  through  the  fields  of  his  tenant  for  his  conve- 
nience, may  do  it  for  his  amusement  ? 

It  may  perhaps  appear  to  be  a  strong  argument  in  fa- 
vour of  the  landlord,  that  no  opposition  to  the  exercise 
of  this  privilege  has  hitherto  been  made,  by  the  tenan- 
try of  this  country.  But  when .  the  situation  of  the 
terantry,  and  the  state  of  husbandry  is  considered,  it 
ought  not  to  appear  surprising,  that  a  question  of  this 
kind  should  occur  only  when  attention  begins  to  be  paid 
to  the  true  interests  of  agriculture;  and  the  same  sound 
pplicy  which  at  one  time  prescribed  hunting  as  a  means 
of  augmenting  national  strength,  ought  now,  with  the 
same  view,  to  protect  with  equal  care  the  operations  of 
the  farmer. 

It  were  strange,  indeed,  should  the  law  protect  the 
most  barren  hill  in  the  Highlands,  a  property  not  sus- 
ceptible of  injury,  while  it  refuses  to  protect  rich  enclos* 
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ed' fields  under  lease,  from  the  destructive  intrusion  of 
huntsmen  and  their  followers;  intrusions,  which  must 
derange  the  operations  on  which  the  individual  success 
of  the  farmer,  as  well  as  the  advantage  of  the  country 
at  large  depends.  It  is  true,  he  would  be  entitled  to  re- 
dress, but  that  redress,  which  a  tenant  might  find  in  a 
Court  of  l^aw,  is  one  to  which  no  prudent  man  will  re- 
sort. And  whether  a  burden  of  this  kind  ought,  in  the 
present,  state  of  husbandry,  to  be  imposed  on  the  opera- 
tions of  the .  farmer,  is  a  question  that  merits  a  very  se- 
rious and  deliberate  consideration. 

The  reasoning  in  the  printed,  petition,  on  which  the 
bill  of  advocation  was  passed,  is  so  clear  and  forcible  on 
this  point,  that  it  may  not  be  improper  to  give  an  ab-* 
stract  of  it.  Animals,  Jcr^t  natura  cedunt  occupanti ;  yet 
a  proprietor  of  land  is  entitled  to  debar  all  persons  from 
bunting  after  them  over  his  ground.  This  was  the  prin- 
ciple of  the  Roman  law,  and  the  same  rule  has  been 
adopted  by  the  law  of  Scotland,  which  holds,  that  the 
proprietor  of  lands,  though  he  has  no  property  in  the 
game,  may  indirectly  debar  others  from  seizing  on  them, 
by  excluding  them  from  his  grounds.  This  arises  from 
the  scrupulous  regard  which  is  paid  to  the  exclusive  na- 
ture of  property,  and  which  preserves,  with  the  utmost 
anxiety,  the  possessions  of  every  one  from  intrusion. 
This  was  established  in  the  cases  of  the  Marquis  of 
Tweeddale  and  the  Earl  of  Breadalbane ;  and  as  they 
fix  the  proprietor'^s  right  to  the  free  and  unmolested  pos- 
session of  his  lands,  it  is  next  to  be  considered,  whether 
this  right  of  undisturbed  possession  be  transmitted  by 
the  landlord  to  the  tenant.  ^ 

And  thus  far  it  cannot  be  doubted,  that  the  tenant 
has  an  exclusive  title  to  all  the  possible  fruits  of  the  soil, 
and  to  the  exclusive  possession  of  the  surface,  for  the 
purpose  of  raising  these  fruits,  and  for  the  comfortable 
and.quiet  occupation  of  himself,  his  family,  and  his  live 
stock.     If,  then,  it  be  clear  that  the  proprietot^  in  vir« 
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iiie  of  his  figbt  <yf  ^icclusive  possettiM,  eftn  deW  injr 
tfM  from  entering  on  his  property  for  sport ;  it  se^ittS 
to  follow,  that  by  bestowing  on  the  tenftnt  the  right  tt 
osing  and  enjoying  theproperty«  and  by  becomn)|  bound 
to  warrant  the  grant  against  all  mortals,  he  not  onlf 
ihovld  not  obtrude  hitnaelf,  but  is  boufid  to  prevent  all 
others  from  obtruding. 

Upon  this  principle,  the  tenant  is  entitled  to  mainttiit 
himself  in  possession  against  all  And  sundry.  He  may 
prevent  any  one  from  passing  through  bis  lands,  and  i^ 
(no  more  than  the  proprietor)  bound  to  prove  tbst  bd 
thereby  sustains  any  special  damage,  nor  would  he  be 
obliged  to  submit  to  such  liberties,  even  were  caution 
ofTered  to  indemnify  him  for  any  damage  he  may  sus- 
tain. In  short,  in  all  questions  with  thihl  parties,  be  i§ 
to  be  considered  as  actual  proprietor,  and  he  has  the 
same  right  to  exclude  any  person  fi*om  accet^  to  bis 
fitrm,  that  he  has  to  debar  them .  from  entering  into  bis 
house,  or  using  his  furniture  or  clothes.  In  sucb  cbs^ 
much  might  be  suffered,  though  no  special  damage  could 
be  qualified.  Every  one  feels,  that  the  domestic  priira* 
oy  of  a  family  is  not  to  be  disturbed  by  the  intrusion  of 
strangers,  whether  landlord  or  not.  But  the  case  if  evi« 
dently  the  same,  though  not  in  degree,  where  t  land-^ 
lord,  with  a  troop  of  horsemen  and  dogs,  takes  the  liber- 
ty of  traversing  the  tenant's  possessions;  and  considering 
it  merely  as  an  intrusion,  the  tenant  must  feel  it  as  an 
undue  liberty,  against  which  he  has  a  right  to  be  pro* 
tected.  Gentlemen  living  together  in  habits  of  society, 
Urill  be  apt  to  overlook  the  offensive  nature  of  such  an 
intrusion  committed  against  their  tenant;  they  either 
enjoy  the  pleasures  of  the  chase  themselves,  or  are  able 
to  gratify  their  friends.  But  the  case  is  very  differenl 
with  the  plain  industrious  farmer,  whose  domestic  ar- 
rangements all  suffer  a  degree  of  interruption.  His  cat* 
tie  are  alarmed  at  their  pasture,  his  labourers  arc  divert- 
ed from  their  work,  and  his  homely  privacy  exposed  to 
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Ch«  €ytB  of  iti%ng<!t^  wttb  wbdnt  h«  Ibas  no  hublu  of 
iiitercoiiriMB.  If  Biidi  libeili<»)i  aire  to  be  given  to  a  tondU 
lord,  it  ought  to  be  only  under  an  etpreis  stipulation* 

The  landlord,  by  letting  tbe  flMrm,  Id  understood  to 
have  transferred  the  possession  for  n  iralnnble  oonsider* 
Ation,  and  the  tenant  is  entitled  to  preierve  Md  gather 
in  the  fhiits  of  his  farm;  this  right  neither  landlonl 
aor  stringer  can  impair.    Hence  the  teMnt  ii  entitled 
to  pursue  possessory  actions,  xand  to  daiiA  dattMige  fbr 
any  trespass  committed  on  his  ground,  in  the  i&tne  Way 
tvitfa  the  Inndlord  himself;  and  flrom  this  eatclusive  rtght 
in  the  tenant,  it  is  apprehended,  that  even  the  lundlotil 
himself  is  not  exempted.    The  landlord^as  delegated 
to  the  tenant  his  right  in  the  fruits  of  the  soil,  and  be^ 
stowed  on  him  the  power  of  cultivating  the  farm ;  and 
exclusive  and  undisturbed  possession  being  essentia)  to 
the  exercise  of  these  powers,  it  ought  to  require  a  very 
unequivocal  and  explicit  declaration  on  the  part  of  the 
landlord,  to  enable  him  to  interfere  with  the  possession 
of  the  tenant,  and  to  impede  his  operations ;  and,  there- 
fore, the  liberty  of  hunting  over  the  farm,  to  the  detri- 
ment of  the  crop,  and  molestation  of  the  tenant,  can  be 
sanctioned  by  no  principle  of  law  or  justice. 

But  the  inconvenience  suffered  by  the  tenant  will 
not  be  the  only  consequence.  In  certain  situations, 
particular  modes  of  culture  would  be  entirely  put  a  slop 
to ;  indeed  the  improvement  of  clay  soils  would  be  ren- 
dered nearly  impracticable,  for  in  proportion  as  they 
^e  brought  into  a  proper  tilth  by  horse-h6eing  and  n- 
milar  operations,  they  will  be  injured  by^the  trespass  of 
hunters;  nor  would  the  damage  be  confined  to  k  single 
crop,  for  the  soil  thus  deteriorated  during  the  wheat 
crop,  the  whole  subsequent  rotation  of  crops  would  be 
materially  injured,  and  tbe  damage  would  not  only  be 
great,  but  impossible  to  be  ascertained. 

This  case  has  been  assimilated  with  that  of  the  land- 
lord's fight  to  work  mines ;  but  tbf re  i9  this  difference 
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between' them,  that  the  tenant  has  no  right  to  the 
mines,  as  he  has  hj  his  lease  to  the  possession  of  his 
farm.  Besides,  the  landlord  has  a  patrimonial  interest 
in  these  operations,  while  the  public  also  is  concerned 
that  the  minerals  shall  not  be  rendered  useless. — Such 
was  the  strain  of  argument  laid  before  the  Court.  This 
is  a  point,  which,  being  once  suggested,  the  peace,  as 
well  as  interest  of  the  parties  require  that  it  should  be 
settled  by  a  judgment  in  the  last  resort;  it  will  other- 
wise remain  as  a  source  of  dispute,  to  which  the  land- 
lord or  tenant  may  resort,  as  a  means  of  gratifying  ill 
humour* 
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Richard  v.  Lindsay,  50. 

Robertson  v,  M'Donald,  469. 
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Hule  r.  Hume,  402. 

Bussel  and  Aikenhead  v.  Benny,  340.,    . 

Bussel  V,  Paisley,  232.  ^  .  , 

Rutherford  v,  Feuars  of  Bowden,  2S1. 

Eutherford,  Sir  X,  v.  Scott,  290,  30?.     .      ,         ^ 

Salton,  Lord,  v.  Club,  301,  424. 
Sanderson  c  Marquis  of  Tweedale>  145. 

jScott  V. ,  285. 
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Steedman  v.  Kennedy,  322. 
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JrVsANDONTNO  the  farm^  253,  409.     See  Desertion. 
Accidental  fire,  obligation  to  rebuild  houses  destroyed  by, 

192,  275. 
Act   1449^  c.   18,  26;  requisites  of  a  lease  under  the  act, 

27,  et  seq,;  effect  of  the  lease  when  guarded  by  it,  58;  it 

protects  against  purchasers  of  every  description,  ib,;  no 

protection  against  the  superior,  59> 
•—  1698,  c.  16,  266,  actions  on  it  against  the  cutters  of  wood, 

4]  1 ;  forms  of,  552. 
—r  1685,  c.  •?9,  557,  action  for  cutting  wood  on,  413. 

—  20th  Geo.  II.  c.  ^3,  as  it  alfects  the  power  of  barons,  434. 

—  16699  c.  9s  a  quinquennial  prescription  of  rents  not  pursued 
for  within  five  years  after  the  tenant  leaves  the  farm  estab- 
lished, ^86;  exceptions  from  the  act,  437. 

"^  1546,  intended  to  put  an  end  to  the  disorders  that  at  that 
time  attended  removing^,  440. 

—  1555,  c.  39,  prescribing  the  form  of  removing*  tenants,  441. 

—  Mr.  Ross's  observations  on  the  statute,  t6. 
•—terms  of  it,  567- 

—  1695,  c.  24,  as  to  deeds  of  heirs,  three  years  in  possession, 

as.. 

—  1703,  c.  7,  (erroneously  printed  1702,  c.  6,)  discharging 
butchers  to  be  graziers,  1 1 9* 

—  10th  Geo.  III.  c.  51,  as  to  leases  by  heirs  of  entail,  108. 

—  1426,  c.  75,  "  of  fire,  and  the  pains  thereof,"  275. 

—  33  Henry  VI 1 1,  c.  39,  prerogative  process,  307. 

—  6th  Queen  Anne,  c.  26,  307- 

— -  1471,  c.  26,  as  to  tenants  of  liferenters,  478. 
—  1690,  c.  39,  fixing  the  term  of  Whitsunday,  448. 
Act  of  Sederunt,  1756,  terms  of  it,  601 ;  security  which  it  af- 
fords to  the  landlord,  428;  the  tenant  must  be  in  anrear  of 
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one  full  year's  rent,  428 ;  what  meant  by  "  a  full  year's  rent;* 
96. ;  it  mast  be  due  to  the  landlord  in  possession,  the  arrears 
due  to  the  heir  of  a  preceding  landlord  do  not  go  into  coin« 
putation,  439;  a  payment  to  account,  in  the  course  of  the 
proceedings,  puts  an  end  to.  the  action,  430;  but  the  land- 
lord is  not  obliged  to  accept  of  partial  payment,  ib.;  if  de« 
cree  of  removing  is  once  pronounced  in  the  inferior  court, 
the  tenant  cannot  be  reponed  on  offering  caution  in  a  sus- 
pension in  the  Court  of  Session,  430,  nor  will  paymoit 
>of  publiQ  bur<}^s  diie  by  the  landjprd  be  allowed  to  ^ 
minifrh  the  year's  rent,  431;  illiquid  pre^atiofut  fu%  not 
computed  in  the  year's  rent,  432. 
Actions  arising  on  the  lease,  404;  fcoms  of,  541. 

for  cutting  wood,  411;  form  qf  summons,  552. 

fbr  supporting  the  right  of  the  landlord,  407;  forms. 
Appendix  III. 

fbr  compelling  a  tenant  to  enter,  stodc,  and  labour  th« 
farm,  t^. ;  form  of  summons,  549. 

—  of  the  nature  and  extent  of  the  stock,  4Q7, 
defence  in  this  action,  409. 
action  on  the  tenant's  desertion  of  the  fami,  409. 
defence  against  the  action  for  cutting  wood,  412. 
that  the  trees  wer«  not  cut  by  him  nor  by  any  of  his  fe- 

mily,  ib.    S^e  also  p.  266. 

—  for  rent  against  the  heir  of  the  tenant,  418. 
— •  the  heir's  defence,  419. 

—  effect  of  renunciation,  ib. 

—  against  intromitters  with  sequestrated  effects,  42d 

—  of  removing,  439;  forms  connected  with,  587,  et  seq.    . 
on  the  act  1 555,  may  be  either  before  the  Court  of  SessioB 


or  Judge  Ordinary,  451 ;  advantages  in  bringing  the  action 
before  the  Judge  Ordinary,  t6, 

under  the  Act  of  Sederunt,  14th  Dec.  1756,  ib.;  where 


the  tenant  is  taken  bound  in  his  lease  to  remove,  ib.;  opi- 
nion of  Craig  in  this  case,  452;  cases,  453,  et  seq.  Notes; 
provisions  of  the  act  in  this  case,  452—455 ;  effect  of  the  re- 
gulation, 456 ;  opinion  of  Mr.  Erskine,  ib. ;  suggestion  on  this 
point,  458 ;  where  the  tenant  is  not  bound  by  his  leas^  to  re- 
JPQXPj  the  action  can  be  brought  before  the  Judge  Ordinary 
•iJy,  459,  Not^;  it  must  be  called  in  Court  forty  days  before 


M^hitaunday^  ib. ;  the  Act  of  Sederunt  must  be  libe 
463;  or  at  least  the  libel  must  be  amended  and  int 
made  of  the  landlord's  intention  to  found  on  the  a 
days  before  the  term^  t&. 
Actions  of  declarator  of  irritancy  of  the  lea^e  founded 
conditions  of  the  leasee  or  on  statute,  414.  See  also 
forms  of  these  actions,  55S;  summons  of  declarator 
tancy  on  account  of  the  tenant's  having  subset  the  f)  i 
for  facture  to  pay  tack-duty  proceeding  on  an  irritai  i 
in  the  lease,  559 ;  before  the  Judge  Ordinary  on 
of  Sederunt  14th  Deceibber  1756>  561. 

■  ■■        at  the  instance  of  the  tenaht,  493. 

Adjudication,  its  effect  on  the  power  ai  granting  }&  \ 
leases  may  be  adjudged,  when  no  power  of  assigi  i 
en,  144 ;  but  not  when  assignation  prohibited,  14i 

-^ the  litigiosity  arising  on  it  as  it  affects  the  as  : 

to  a  lease,  355 ;  as  it  affects  a  sub-lease,  362, 

Agricultural  management  of  the  farm,  conditions  as  t 

<-^ mani^ement,  rules  to  which  the  tenant  is  )s 

bound,  195,  197. 

defensive  regulations  in  regard  to  the  mada^  i 


the  fkrm^  197. 

management,  plan  of  enforcing  it,  199. 

''I        penalty  of  6verploughing,  201,  Notes, 

questions  about  penalties  and  additional  jren 


. .  €xcmg  pians  of  management,  ^01,  et  seq.  Noies. 
Anderson's,  Dr.  recommendation  of  the  form  of  least 

by  Lord  Kaims,  198. 
■?■  his  view  of  the  lease  proposed  by  Lord  KJ 

and  form  of  the  lease,  511. 
Anticipation  of  rents,  176,  ISift. 

grassum  not  an  anticipation,  183, 

Assighatibn,  landlord  only  entitled  to  object  to 

ation  where  it  is  prohibited,  138. 
-*-— — •  where  there  is  an  exception  of  such  assig 

landlord  shall  approve  of,  may  the  landlord  arl 

ject  a  prc^aosed  assignee,  145,  146,  Noleg,    See  ] 

on  this  point,  33T,  Notes.    Where  an  irritanc)f 
.    to  the  prohibition,  147 ;  effect  of  marriage  as  an 

to  the  husband,  ib. 
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Assignation^  ckuses  of  delivery  and  r^atmtion;  and  testings 
daiue,  846. 

■   intimation  of  to  landlord^    by  entry  in  his  rental- 
book,  its  effect,  355. 

',  the  tenant's  power  of  disposal,  1S6,  143 ;  effect  of  a 
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prohibition  to  assign,  145 ;  assignation  allowed  when  the 
lease  for  more  than  nineteen  years,  149;  or  where  a  life- 
rent lease,  ib. ;  the  rules  in  regard  to  the  tenant's  power  of 
assigning,  ib, 

form  oij  336,  Note  ;  the'  grioiter  or  credent,  337 ;  his 


title  as  heir,  S39 ;  narrative  of  the  assignation,  341 ;  dis- 
positive clause,  ib. ;  does  the  obligation  come  under  by  the 
assignee,  relieve  the  cedent,  34S ;  opinions  of  lawyers  on 
the  point,  ib. 

by  an  assignee,  the  cedent  does  not  remain  bound. 


344 ;  clause  of  warrandice,  t6. 

form  of  completing  it,  346. 

-— ^  where  a  tenant  with  a  power  of  assigning  assigqs,  t6. 
where  the  tenant  has  first  subset  and  then  assigns  the 


sub'lease,  347* 

—  intimation  of,  how  to  be  made,  348. 
-1 where  the  assignation  is  made  by  the  sub-tenant,  3i&, 


350. 

a  caution  in  regbrd  to  the  intimation  of  an  assignation 


by  a  sub-tenant,  349. 

the  summing  up  of  the  subject  of  intimating  assrgna^ 


tions,  350,  et  seq. 

effect  of  s(  complete  assignation,  354,  S55. 

of  landlord's  hypothec,  to  a  cautioner  paying  rent> 


181;  to  a  poinding  creditor,  284. 
'  Assignees,  where  excluded,  can  a  tenant  name  an  heir,  125 ; 
jus  lertii  to  the  heirs  of  the  tenant,  to  plead  the  exclusion  of 
assignees,  138;  observations*  on  the  efiect  of  excluding  as- 
signees in  questions  in  regard  to  the  tenant's  succession,  140; 
effect  of  their  exclusion,  where  the  tenant  dies,  leaving  an 
heir  under  age,  and  unable  to  take  the  management,  140;  ex- 
clusion of  Assignees,  except  such  as  the  landlord  shall  approve 
of,  145,  337;  exclusion  of  asfflgnees  with  £kn  irritancy^ 
147 ;  exclusion  of  assignee^,  its  efiect  in  the  event  of  a  fo» 


>  male  ^wil^  nwnriaget  147;    where  itcsigflees  exc 

may  the  tenant  appoint  a  manager  ?  155. 
Away-going  crop,  tenant's  right  tlb,  4S7S* 

B 

Bankruptcy,  its  effects  on  the  lease,  where  assigns 
sub-tenants  are  excluded,  may  creditors  appoint  a  m.'i 
155,  l60y,  Notes, 

Baron  Court,  proceedings  in,  434. 

■  his  power,  as  restricted  by  the  act  SOtili  Geo.  II. 

ib. 

situation  of  those  baronies  which  existed  before. 


those  created  since  that  act,  4S5. 
Baron  Bailie,  his  commission,  581. 

summons  before  a  baron  bailie,  582-  ' 

— — execution  of  poinding  under  his  decree,  584. 

petition  of  sequestration  before  him,  586. 

Berwickshire  lease,  clause  in  regarding  mode  of  cr 

528. 
.  Bond  of  Caution,  offered  to  the  landlord  by  a  crecBtc 

tenant's,  who  intends  to  poind,  566. 
..  for  violent  profits,  6o6. 

Breach  in  the  lease,  171. 
Buildings,  effect  of  conditions  as  to,  64,  et  seq. 
Burgage  subjects  fall  tkhderthe  act  1449,  c.  18,  28. 
Butcher,  may  he  take  a  lease  for  the  purpose  of  grazi 


Caption  on  a  tack,  bill  for  the  letters,  546. 

letters  of  caption,  547. 

Cautioner  paying  veni,  entitled  to  an  assignation  of  li 

right  of  hypothec,  181. 
Cess,  by  whom  payable,  185;  by  whom  presumed 

been  paid,  186. 
Chailge-house,  a  tenant  cannot  keep  a  change-house 

to  the  order  of  the  landlord,  26 1. 
Clauses  of  the  lease,  79i  ^  seq.    See  Lease. 
Clauses  lieads  of  which  may  be  necessary  in  leases,  s 

for  consideration  of  parties  or  their  agents,  53^, 
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Cbofle  in  a  Berwiduliire  lease,  with  regud  to  the  mode  of 

ciopping,  528, 
•-----—- icguUitii^  rent  by  finn  prioteji  530. . 
Commenceinent  of  lease  pos^ned,  not  efiectoal  ag^Hdnst  heir 

of  entail,  52. 
■  of  endurance,  170. 

Commentary  on  the  act  1449,  c.  18, 24. 
»■  on  the  terms  of  the  lease,  78,  et  seq» 

Commission,  a  tack  by  a  commissioner,  114. 
Gommissioneror  Factor,  lease  by.  111. 
Cbmmonties  and  Servitudes  connected  with  the  farm  are 

cqjoyed  by  the  tenant,  168. 
'I      •     ■  the  expense  of  dividing  a  commonty  falls  on  tfa^ 

landlord,  168. 
GokBipany,  lease  to,  124. 
Cionqpetition  between  creditors  of  heir,  three  years  in  posses- 

•ion,  and  his  heir,  86. 
Competition,  the  efiect  of  anticipating  the  pajrment  in  case  o£ 

future  arrestments,  182. 
Conditions  of  the  lease,  how  fiir  eflectual  against  a  purdiaser, 

58 ;  against  a  superior,  59* 

■  as  to  management,  &&  means  of  enforcing  condi- 

tions as  to  management,  201,  et  seqt  Nates;  as  to  repairii^ 

or  building  houses,  64,  et  seq.  186. 

-,  how  far  effectual  when  followed  by  poesesssion. 


236,  et  seq.  242. 

affiecting  parties  to  lease,  independently  of  stipula- 


tions, 247* 

Consent  of  landlord  to  an  assignation  or  sub-lease,  the  eflect 
of  such  a  stipulation  when  the  consent  is  arbitrarily  with- 
held by  the  landlord,  145,  337,  Jf^ote. 

(Consideration  on  which  the  lease  is  granted,  11 7. 

Contract  of  lease,  rights  arising  from  it  to  the  parties,  247. 

Creditors  of  tenant,  may  they  appoint  a  manager  where  as* 
signees  and  sub-tenants  are  excluded,  155,  160,  Note, 

trop,  away-going,  the  tenant's  right  to  it,  473. 

,  tenant's  right  to,  319,  et  seq. 

Curatory,  expiration  of  the  office^  its  effect  on  a  lease  granted 
by  the  curator,  91, 


iKOE^.  €41 


D 


Damaob,  unusual,  tenant  not  bound  to  tepair,  I91. 

Death-bed,  a  ground  for  redudng  a  lease,  103. 

JDedarator  of  irritancy  of  a  lease,  414.   - 

■  defence  against  the  action,  f6. 

■■  irritancies  are  purgeable  at  the  bar,  415. 

*■ effect  of  a  decree  in  the  declarator,  416.    . 

-  of  irritancy  on  account  of  the  tenant's  subsetting,  558. 
■■  ■         for  not  payment  of  the  rent,  559* 

-  on  the  Act  of  Sederunt  1756,  before  the  Judge  Or^ 
dinaiy,  561. 

Description  of  the  subject  of  the  lease,  160. 

■  of  the  farm  by  measurement,  I6I,  Note, 
Desertion  of  the  farm,  409* 
Destination  of  the  lease,  118. 
Diligence  for  recovering  rents,  417,  405. 

,  effect  of,  on  power  of  lessor,  94. 
^Disabilities  to  grant  a  lease,  arising  from  entail,  104. 
Dispositive  clause,  115;  parts  of  which  it  consists,  116. 
Durig  on  hand  at  the  expiration  of  the  lease,  256,  et  seq. 

E 

Ejection,  letters  of,  599. 

Endurance  fbr  a  long  oourse  of  time,  effect  of,  in  a  question 

with  a  singular  successor,  83,  et  seq. 
■■■  of  the  lease,  169;  renewable  for  ever,  43,  et  seq,; 

lease  in  perpetuity  effectual  agamst  granter  and  his  heirs, 

74. 

-,  does  it  require  a  period  of  commencement,  or  where 


that  has  not  been  specified,  when  is  the  lease  understood  to 
comfaaenoe,  170,  et  seq, 

-,  ordinary,  what  held  to  be  a  lease  of,  153. 


"  ■ ,  breach  in  the  endurance,  and  form  of  the  clause, 

*71. 
*«— — -  different  periods  of  endurance,  172. 
-  where  the  period  is  of  great  length,  its  effect  against 

heirs,  172. 
'  its  efieet  with  singular  successors,  t&» 

where  the  period  has  no  termination  not  effectual 


against  a  purchaser^  173. 

3  T 


648  tNDi^x. 

Endurance,  a  liferent  lease  eflT^ctual,  17^ ;  in  England^^. 
English  lease,  comparison  with  Scottish,  21,  22 ;  liferent  leas^ 

in  England,  1 73,  Note, 
]t)ntail,  renewal  of  a  lease  by  an  h^  of  entail,-  57* 
—  its  effect  on  the  power  of  granting  leases,  104.  • 

can  the  heir  in  possesion  gfant  leases  at  a  diminished 

rent,  106. 

of  a  leas6,  125;  eflTect  Of  antidpatiod  of  rents  against 

heir  of  entail,  179* 
Exclusion  of  assignees,  l36,  el  ieq,  138, 337^    Sfee  Assignatioa, 
Exchisive  possession,  and  a  power  of  excluding  all  others  froiA 

the  farm  competent  to  the  tenant,  329 ;  exceptions,  SSO. 
'  Execution  of  a  lease  by  8UbscH]^ttoti,  216,  et  teq, 
•-*———  of  the  precapt  of  warning,  447>  591- 
£xecutors  and  heir,  their  interests  in  the  rent,  176. 
Expiration,  does  the  lease  granted  by  a  tutor  or  curator  expire 
'    with  his  office,  92 ;  obligation  to  remove  at  expiration,  205; 

straw  and  dung  at  expiration,  2^6 ;  away-going  crops,  47-?« 
Extract  oia  registered  tack,  541. 


Factor,  a  tack  granted  by  a  factor.  111*. 

his  power  under  the  landlord's  hypothec  to  interrupt 

a  poinding  of  tenant's  effects,  234/ 

Farm,  obligations  as  t»  matiagement,  195.  See  CtmdUkms  of 
Letue. 

Farm  servants^  for  wages,  preferable  to  landiocd  nnder  hypcH 
thee,  312,  Notes. 

Fences,  obligations  as  to,  194. 

Feuiag,  a  power  reserved  of  feuing,  and  a  clause  expressive  of 

•   that  tes^rved  power,  165; 

Fire,  destruction  of  houses  by,  by  whont  nmst  they  be  re- 
built, 192,  275. 

Fodder,  may  it  be  soldy  254,  et  ^q» 

Form  of  Lease,  79^  Note;  other  forms,  Appendix, .501 ; 
description  of  the  subject,  I6l>  Nijtte^ 

G 

Granter  of  lease  designed  heritable  proiprietdf,  82. 

»— •*«  when  not  iafeft  at  the  time,  but  afterwards  completer  hi^ 

l^tide,  84. 
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dfaDler,  nrheh  tininfeft^  and  dies  uiiinfeft^  84^ 
■         when  three  years  in  possession,  85. 
^ —  where  his  right  is  reduced,  87* 

infeft,  at  tiinC^  of  granting.  Hh 

husband  and  wifVi  86. 

power  of  a  wife,  separated  froni  lier  hud^and,  to  lei 
leases>  89< 

husband  may  set  leases  of  his  trife's  estate)  Uh 

by  a  minor,  91. 

effect  of  heritable  securities  on  the  gtenter's  power,  98, 
effect  of  legal  diligence,  9^ 

effect  of  informal  lease  in  questions  with,  SS6. 

his  obligations  independently  of  express  stipulatioD,  S4i. 

a  liferenter>  109> 

a  tenant's  power  of  subsetting,  150i 

when  he  is  a  tutor,  110. 

where  he  is  a  factor  or  commissionei^  1  lit 

a  summing  up  of  what  relates  to  his  powers  and  disqua^* 
lifications,  114. 
Grassum  is  not  held  to  be  an  anticipation  of  rent,  188* 

n 

» 

HbAds  of  clauses  which  may  become  ti^<:!e8sary  in  leases,  580. 

Heir  and  executor,  their  interests  in  the  rents,  176,  et  seq. 

«*««  of  tenant  where  an  infant,  140 ;  power  to  name  a  manager 
for>  141. 

i'M  of  entail,  his  powtfr  of  granting  leases,  104;  effect  of  anti- 
cipating rents  against,  1 79* 

<*^  and  executor  of  landlord,  questions  between  them  as  to  suc- 
cession to  rents,  366,  etseq,;  and  rules  of  division  of  the 
rents  between  them,  i6. ;  in  com  farms,  369  j  in  grass  farms, 
t6.  et  seq»  i  of  rents  of  houseSi  378 ;  effect  of  anticipating  the 
terms  of  payment  of  rent,  377;  where  the  lands  are  in  the 
natural  possession  of  the  landlord,  S^S ;  case  of  sown  grass, 
388;  rules  of  tenant's  succession,  390;  privilege  of  collec- 
tion, 893 ;  rule  and  division  between  the  heir  and  execi^ 
tor,  395. 

i^-  effect  of  lease  in  questions  with,  72>  e/  9eq. ;  three  years  ia 
possession  may  give  rise  to  a  question  with  his  creditor^  or 
with  the  creditors  of  his  heir,  86< 


6M  .     TSD1£X^ 

Heir,  does  a  lease  taken  simpl  j  to  the  tenant  go  taliu  hm,  Wt*  \ 
^~  tenant's  power  to  name  one,  125. 

—  opinion  of  the  Lord  Chancellor,  and  of  Judges  of  the  Court 
of  Session  on  this  question,  133,  1S7>  Notes. 

*^  of  the  tenant,  completes  his  title  by  possession  alone  indw 

out  service,  S9&,  et  seq. 
— -  may  challenge  and  reduce  lease  without  service^  fOS. 

—  of  a  tenant,  Vhen  under  age,  the  effect  of  th^  dause  lexdudt 
ing  assignees,  140,  et  seq^ 

Heritable  securities,   do  they  disqudify  a  proprietor  from 

granting  a  lease,  93. 
■  ■  nature  of  the  lease,  SS2. 

•  effect  €£  a  backbond  to  the  tenant,  declaring  the  rent  ,m 

to  be  less  thip  the  rent  in  the  lease,  333 ;  the  acts  of  the  ten^ 
ant  will  af  ect  Ms  assignee,  334,  Note.  « 

Homologation  of  lease  of  extraordinary  endurance,*  42'    - 

of  a  reducible  lease,  104. 

m^  of  a  verbal  lease,  221. 

Horn,  ceremony  of  blowing  to  the  horn,  25. 

Homing,  letters  of,  an  explanation  of  them,  404. 

— ' and  poinding  on  a  tack,  542. 

on  a  decree  of  removing,  597. 

House  rents,  division,  of  between  heir  and  executor  of  tkel«id(« 
lord,  378,  Not*. 

Houses  on  the  farm,  obligations  relative  to  them,,  186,  dseq.^ 
the  tenant  entitled  to  tebuiki  the  house,  188 ;  damage  done 
by  unusual  storms  must  be  repaired  by  the  landlord,  191 ; 
landlord's  obligation  to  deliver  them  in  good  repair,  250; 
preservation  of  them,  26l ;  obligadoKi  to  rebuild  when  de« 
stroyedby  fire>  192,  275. 

Hunting,  the  tenant  cannot  prevent  the  proprietor  from  hunt- 
ing on  his  farm,  331,  et  seq^  Notes;  argument  in  favour  <£ 
the  tenant's  power  to  exclude  the  landlord,  6l5. 

Husband  and  wife,  form  of  the  dause  where  the  lease  is  set 
by  the  wife,  with  consent  of  her  husband,  89 ;  Stile,  ib.  Note, 

■'  ■  «  power  of  a  wife,  when  separated  from  her  husband,  to 
set  leases,  92.  , 

husband  may  set  leases  of  the  wife's  estate,  to  endure 


for  his  life,  93. 
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llypodieCy  drcumstancefl  under  which  the  landlord  may  apply 
to  have  the  crop  and  stocking  rouped^  curretUe  termino,  282, 
988,  Notes. 

is  lan^ord  bound  to  assign  his  right  of  hypothec  to  a 
poindin||^  creditor,  364. 

landlord  not  entitled  to  recover  from   a  purchaser  in 
0pen  market,  286,  Note, 

after  sequestration  ftur  rent,  the  crop  remains  at  the  ten« 
ant's  task,  287,  Nde, 

questiops  with  regard  to  the  right  of  hypothec  in  urbaB 
tenements,  294,  Notes, 

over  cattle  taken  in  to  grasc^  ^2;  confined  to  grass 
mail,  ib. 

where  the  subject  of,  is  carried  off,  SOS. 

power  of  brevi  manu  recovery,  ib. 
*-^-  where  the  subject  is  carried  off  by  legal  diligence,  304 ; 
must  apply  for  the  interposition  of  a  judge,  304,  305. 

in  competition  with  other  attachments,  305  ;  the  prero- 


gative process  of  the  crown,  307;  Act  S3,   Henry  .VIII* 
c  37,  307 ;  preferable  to  landlord's  claim,  308,  ei  seq. 

farm  servants'  wages  prefarable  to  landlord's  daim  un« 


der  hypothec,  312. 

question  with  trustee  for  creditors  under  a  mercantile 


sequestration,  306,  Note, 

recapitulation  of  doctrine  regmrding,  31$. 

forms  of  procedure  relative  to,  568 ;  instrument  of  pro< 


test  against  a  landlord,  S65 ;  bond  'of  caution  offered  to 
landlord,  566;  schedule  of  poinding  crop  of  tenastt,  567; 
aummons  i^^st  a  creditor,  by  whom  the  tenant's  eflbcts 
have  been  carried  cff,  569 ;  summons  at  the  instance  of  a 
creditor  of  tlie  tenant,  whose  diligence  has  been  interrupted 
by  the  landlord,  571 ;  petition  to  sequestrate  the  tenant's 
effects,  572 ;  deliverance  by  the  sfaeri^  574 ;  charge  by  the 
officer,  574;  inventory  of  effects,  575  ;•  procedure  tbere^ 
on,  576. 

as  affected  by  anticipating  or  postponing  the  terms  of 
payment  of  the  rent,  179>  ^  ^* 

right  of,  considered,  275,  tt  seq. ;  rule  with  regard  to 
the  crop,  277 ;  can  it  be  hypothecated Ibr  the  rent  of  apfe* 


046  INDEX. 

coding  yeftt*,  278;  or  of  a  tubsequent  year,  S80 ;  retentiim 

necessary  to  ^rive  effect  to  the  nght  of  hypothec^  281,  2$i\ 
Hypothec,  previous  to  the  term  of  payment,  the  poinding 

creditCNT  must  coDsign  the  rent  or  find  cantion,  283. 
>        after  the  term,  it  is  enough  if  the  creditor  leave  suffidf&t 

com  for  the  rent,  28(7. 
'        not  sufficient  to  leave  cattle ;  there  must  be  as  mndieani 


§»  will  pay  the  rent«  287' 

—  extends  over  the  cattle  on  the  farm,  288. 

over  cattle,  a  distinction  between  it  and  tiie  hypetheo 
over  the  crop,  291 ;  sequestration  must  be  obtained  witikin 
the  three  months,  289;  the  same  rule  holds  where  the  caU 
tie  have  been  carried  off  witfiin  the  three  months,  and  in 
that  case  a  demand  must  be  instituted  against  the  poind- 
er,  289 ;  over  the  cattle  the  hypothec  is  general,  untO  ren» 
dtred  special  by  sequestration,  290;  bat  they  cannot  Iw 
carried  off  by  poinding  within  the  three  months,  iQh 

how  far  the  hypothec  extends  over  die  tenant's  fumi^ 
ture,  292,  et  seq. 

the  same  question  occurring  in  the  French  law,  29^^ 
effect  of  a  sub-lease  on  the  right  of  hypothec,  295- 
where  the  sub-tenant  h^fi  been  acknowledged,  ^fff,ei 

case  ^of  n  partial  sub-lease,  300 ;  in  sucb  a  case  is  the 
sub-tenant's  orop  bypptheoated  for  the  whole  rent,  pr  only 
for  a  proportion  of  it,  301,  and  Note. 

where  the  sub-tenant  h^  not  been  acknonyledg^  by  tbo 


landlord,  301. 

mwif  of  rendering  the  right  of  hypothec  effectyalj 
4«0, 

the  landlord's  rigljt   of  bringing  biick  th^  -prop  kev* 

vumu,  433. 

by  the  aid  of  a  judge,  424, 

the  landlord  hs^  a  tf^ja  against  those  W^o  assist  th^ 
tenant  in  clandestinely  carrying  off  his  effects  frooi  tbe 
fiwrra,  16, 

difference  in  regard  to  the  (pattle  on  the  ftno^  i6% 
effect  of  ;i  sale  on  this  questioHi  ^%S% 

effi^  of  4iVg^c?  on  iif  Uk 
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I 

Informal  written  lease/  without  possessions  its  efiiects^  S28 ; 

with  possession,  234. 
Inhibition,  its  effects  an  the  power  of  granting  leases,  94. 
Inventory  of  the  cattle  made  up  under  a  sequestration,  ib. 
Initial  subscription,  218. 
Instrumentary  witnesses,  their  duty,  216. 
Irritancy,  in  case  of  the  rent  felling  two  years  in  arrear,  189* 
>  '  annexed  to  a  prohibition  to  assign,  147..  - 

■    '    of  the  lease  414. 


-;-  is  purgeable  at  the  bar^  415^  1^5^ 


Ish,  there  must  bp  an  ish,  S4r 

J 

Joint-tenants,  a  lease  to  them,  121. 

to  two,  ^nd  the  longest  liver,  122. 


—  when  signed  by  one  of  the  ^nants  only,  123  ;  wbera 


one  party  resiles,  $34. 
Judicial  factor,  his  power  tp  set  leases,  99*  ^02,  111, 
Jus  tertii,  the  exclusion  of  assignees  cannot  be  pleaded  by  the 
*    heirs  at  law  against  the  heirs  by  nomination  of  the  tenant^ 

138  ;  or  to  the  crfiditors  ef  a  tenant^  l60^  ^ote. 
Judicial  sale,  effect  of  on  power  of  granting  leases,  96. 

power  of  the  Court  of  Session  in  granting  leases,  1 12, 

Jurisdiction  of  th^  Court  of  Session  in  granting  leases,  112. 

K 

Kaims,  Lord,  the  form  of  a  lease  as  proposed  by  his  Lordsl^ip, 

recommended  by  Dr.  Anderson,  198. 
>  form  of  the  lease  recommended  bv  hipo,  wi^  observa* 

tions,  508. 
Kains,  when  converted  by  the  lease  into  a  payment  in  money^i 

181. 
Kelp,  cannot  be  m^ucie  by  t|)9  t^n^t  ivithout  a  special  agree* 

ment,  273. 

L 

Labourino,  obligations  as  to,  195,  et  seq,  252, 
Landlord,  rights  retained  by  him,  262. 
'■■  '  ■ ,.  !■  J    his  right  to  mine^  and  minerals,  272 ;  right  of  hunt<^ 
ipgover  tenant's  fiurm,  33 1 ;  argument  against  this  right,  61 5^ 


I 
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Landlord;  obligations  on  him,  independently  of  itipulationy 
S48. 

obligation  to  give  possession,  t6. 

■  reservations  in  favour  of,  l6l,  ei  seq. 


■    •   •  ~  and  tenant,  their  mutual  obligations,  210;  fomiof^ 

ib.  Noie» 
Lease,  history  of,  2,  ei  seq. 

as  affected  by  statute,  21 ;  of  the  Scottish  and  English 

lease,  ih, ;  and  the  uses  to  which  the  lease  has  been  apph'ed 

in  England,  22. 

—  nature  of,  with  reference  to  the  act  1449,  c.  18,  27. 

—  requisites  of  the  statute,  26;  lease  must  be  in  writing, 
SO ;  must  stipulate  for  payment  of  rent,  ih,  ;  a  limited  en- 
durance, 33 ;  must  be  followed  by  possession,  45;  cases  of 
a  new  lease  granted  durii^  the  currency  of  an  old  one,  but 
not  followed  by  possession,  46,  et  seq. 

eflffects  of  the  statute  1449,  c.  18,  58 ;  who  are  to  be  con- 
sidered as  purchasers,  ib. ;  effect  against  the  superior,  ^9  ; 
as  a  security  for  debt,  60 ;  in  competition  with  creditors, 
tenant  not  entitled  to  retain  rent  in  security  of  a  debt  due 
to  him  by  the  landlord,  61 ;  effect  of  other  conditions  against 
singular  supcessors^  63;  with  regard  to  the  management 
of  the  farm,  ih,\  with  regard  to  building  or  repair- 
ing houses  64;  questions  about  the  expense  of  improvements 
made  by  the  tenant  prior  or  subsequent  to  a  sale  or  other 
transference,  and  the  tenant's  claim  for  that  expense, 
whether  against  the  lessor  or  his  singular  successor,  ^by  68 ; 
may  the  singular  successor  prevent  implement  of  such  con- 
ditions, ^^. 

effect  of  where  unprotected  by  the  act  1449,  c.  18,  71 ; 


in  questions  with  the  granter  and  his  heirs,  72 ;  perpetual 
lease  good  against  granter  and  his  heirs,  73>;  when  no  rent 
payable,  74 ;  effectual  also,'  altljiough  no  possession  has  |qI« 
lowed  on  it,  74!. 

commentary  on  the  terms  of,  78 ;  example  of  the  foipati 


of  a  lease,  79- 

by  whom  it  may  be  granted,  82;  where  granter  not 


infefl,  84;  by  an  heir  apparent  three  years  in  poasessian, 
85 ;  by  a  person  whose  right  is  reduced,  87 ;  l^y  husband 
and  wife,  88 ;  wifi^'s  po^er  to  grant  when  separated  froob 


INDEX.  ^49 

her  husband,  89;  hy  husband,  of  his  wife's  estate,  ib.;  by  4 
minar,  9I,  119;  effect  of  heritable  securities  in  disqualifying 
lessor,  93;  effect  of  legal  diligence,  94;  of  litigiosity,  95; 
of  ranking  and  sale  and  sequestration,  96;  by  a  judiciid 
factor,  ^,  111;  effect  of  law  of  deathbed  on  granter's 
powers,  103;  of  an  entail,  104;  if  let  with  diminution  of 
the  rental.  IO6;  if  for  a  grassum,  107,  117;  by  an  heir  of 
entail  under  10  Gea  III.  c  51, 108;  by  a  liferenter,  )0g; 
by  a  tenant,  110,  see  Sub^kase;  by  a  tutor,  1 10;  if  beyond  the 
period  of  his  office,  111;  by  a  factor  or  canunissiooer,  t6. ; 
by  authority  of  the  Court  of  Session,  112. 
Lease,  dispositive  clause  of,  115;  form  of,  ih.  Note;  consider* 
ation  or  cause  of  granting,  117;  to  a  single  t«iant,  120. 
to  joint  tenants,  121;  descendible  to  heirs,  i6.;  to  a  oom« 
pany,  124;  effect  of  bankruptcy  of  the  company,  ilu, 
Jfole;  where  entailed,  125;  tenant's  power  to  name  an 
heir,  t&.  el  seq^;  opinions  of  the  Judges  on  this  question, 
137,  Notes;  opinion  of  Lord  Chancellor,  133;  objections  t<9 
the  heir  named  by  the  tenant  can  be  made  by  the  landlord 
cxnly,  138 ;  effect  of  exclusion  of  assignees  and  sub-tenants, 
126 ;  appointment  of  a  manager  for  heir,  141 ;  of  a  mani^jer 
for  the  tenant  or  his  creditors,  154 ;  recent  decisions  on  th^ 
point,  157,  Note;  tenant's  power  of  disposal,  142;  by  as^ 
aignation,  143;  prohibition  to  assign  heir  affected  by  ad- 
judication, 144;  assignees  admitted,  provided  the  landlord 
shall  content  may  he  refuse  his  assent  arbitrarily,  145,  146^ 
Note;  he  may  refuse  his  consent  without  assigning  any  rea- 
son, SSi,  Notej  whet«  prohibition  to  asugn  is  protected  by 
an  irritancy,  147 ;  effect  of  marriage  of  a  female  tenant  as 
an  assignation  to  her  husband*  ib.;  where  assignation  is 
prohibited,  does  the  n^rriage  void  the  lease,  148;  assigna* 
tion  of  a  liferent  lease,  149j  power  of  subsetting,  150,  153. 
description  of  the  subject  of,  I6O;  fom^  of,  16I,  Note; 
reservations  in  favour  of  the  landlord  inserted  in  this  daufe, 
tfr. ;  express  reservation  of  right  to  mines  and  minerals,  its 
eff^t,  162;  power  resew^^  to  erect  public  works,  164; 
form  of,  ib.;  power  to  straighten  marches,  l65;  example 
of^  ib*  Note;  reserved  power  to  plant  and  enclose,  166;  im«. 
portance  of  attending  to  |he  mode  of  expressii]^  all  such 
powers  and  reservations  illustmted,  ib,;  tenant's  right  (0 
commonties  and  servitudes^  I68. 
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Lease,  clause  fixing  the  endurance^  16^;  form  of,  ih.  Note; 
breach  in  the  endurance,  17I;  form  of,  ib.  Note;  different 
periods  of  endurance,  172;  a  liferent  lease,  173;  form  of 
expressing  a  clause  giving  a  liferent  lease  in  this  country^ 
and  in  England,  ib. 

clause  of  warrandice  in,  174 ;  form  of,  ib.  Note. 

clause  in,  obliging  tenant  to  pay  the  rent,  175 ;  form  of, 
Uk  Note;  how  this  clause  may  operate  ii\  questions  regard- 
ing the  landlord's  succession,  1 76 ;  how  it  may  affect  the 
right  of  hypothec,  179;  considerations  which  ought  to  be 
in  the  view  of  parties  with  regard  to  the  terms  of  the  rent, 
ISO;  danger  of  paying  rent  before  it  falls  due,  181,  182; 
irritancy  when  rent  remains  unpaid,  183;  may  such  an  ir- 
ritancy be  purged,  184;  payment  of  cess,  185. 

clause  in,  relative  to  the  houses  on  the  farm,  186;  obli- 
gation on  the  tenant  to  repair,  187 ;  to  what  that  obligation 
extends,  I90;  not  to  extraordinary  damage,  19I;  cases  of 
ckstruction  of  houses  by  accidental  fire,  192>  Note;  Lord 
Chancellor  of  opinion  that  this  matter  ought  to  be  regulated 
by  an  express  stipulation,  194;  obligation  regarding  fenee& 
and  dykes,  194,  195,  Note. 

clause  in  relation  to  the  management  of  the  farm,  195; 
observations  on  such  plans,  195,  199;  means  of  enforcing 
Bueh  plans,  199}  ct  seq. ;  questions  about  penalties  and  ad- 
ditional rents,  200,  201,  Notes. 

obligation  in,  to  remove,  205;  fbrm  of,  ih.  Note; 
clause  in  the  Act  of  Sederunt  14th  December  1756,  re- 
garding, ib.  Note;  additional  rent  stipulated  to  secure 
removal,  ^OQ;  fbrms  of  clauses  for  this  purpose,  206,  207, 
Notca. 

mutual  obligation  in;  on  the  parties  to  fiilfil-  the  contract, 
210;  form  of,  210,  Note. 

clause  of  registration  in,  212;  form  o9,  ib.  Note;  origin 
pf  this  clause,  and  remarks  on  its  utility,  ib.  et  seq. 

testing  clause  in,  214;  form  of,  ib.  Nok;  analysis  of 
this  clause,  and  directions  as  to  the  proper  method  of  ex- 
ecuting the  deed,  Ql6,  et  seq. 

verbal,  whether  effectual  or  not,  219;  effect  of  acts  of 
homologation,  220;  of  oath  of  party,  16.;  of  rei  inierv^t^ 
fHs,$%S;  of  grassum^  226,  ^o^e. 
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•Leaae  written  obligation  to  grants  as  effectual  as  lease  itself 

227. 

written,  but  defective  in  legal  solemnities,  228 ;  when 
not  followed  by  possession^  230 ;  followed  by  possession, 
Q35 ;  by  m  inlerventus,  236 ;  in  questions  with  granter  and 
his  heirs,  ib. ;  cases  of  informal  missives,  257>  ^  9eq.  / 
when  questions  is  with  a  purchaser,  242 ;  if  followed  by 
possession,  the  informal  missive  will  be  effectual,  245  ;  but 
these  informal  writings  must  contain  the  e9sentials  of  a 
lease,  ib.  Note. 

rights  arising  to  the  parties  from  the  contract  of,  247; 

independently  of  express  stipulation,  ib.;    obligation  or 

landlord  to  give  possession,  248 ;  to  deliver  houses  in  good 

repair,  250;  to  pay  public  burdens,  ib>;   to  pay  teinds, 

ib. ;  obligations  affecting  tenants,  251 ;  to  enter  and  pOs-> 

^ess,  and  labour,  ib. ;  to  consume  straw,  and  lay  dung  vaaxH 

on  the  farm  on  the  lands,  253 ;  to  preserve  houses  in  repair, 

26} ;  rights  retained  by  the  landlord  independently  of  sti<- 

pulation,  262 ;  right  to  mines  and  minerals,  ib.;  to  what 

this  extends,  ib.  et  seq. ;  right  to  the  planting  and  growing 

timber,  266;  tenant's  obligation  to  protect  planting,  and 

statutary  penalty  incurred  by  him,  if  it  is  destroyed,  t5. 

etseq.;  landlord's  right  to  sea- ware,  273;  loss  of  subject, 

on  whom  it  falls,  ib. ;  landlord's  right  of  hypothec,  275, 

et  seq.    See  Hypothec;  landlord's  right  to  hunt  over  £urm, 

330 ;  argument  in  favour  of  the  tenant's  right  to  prevent 

the  exercise  of  this  right,  615;  rights  acquired  by  the  tenant, 

019;  to  fruits',  ib. ;  effect  of  sterility  or  of  the  loss  or  de« 

struction  of  the  subject  or  produce,  319,  329, 

of  the   heritable  nature  of,  332,  as  it  affects  a   pur* 
chaser,  SSS;  as  it  affects  the  assignees  of  the  tenant,  334. 
means  of  transferring  the  tenant's  right  in^  3.35.  See  As* 
signation  and  Submleqse, 

rules  of  succession,  to  the  interests  of  landlord  and  tenant 
in,  S65f    See  Succtssion. 

heir  in,  takes  up  sucoessjon  without  service,  S99;  may 
assign  without  service,  403 ;  may  pursue  reductions  of  con- 
veyances of  the  lease  to  hia  prejudice,  on  all  legal  grounds^ 
without  service,  4Q3. 

of  the  nctionei  arising  on^  404,   (See  Actions 
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Leaae,  andent  form  of  redaction  of,  on  account  of  deteriorii 
tion  of  the  land,  501. 

fenna  of,  50H;  observations  by  Dr.  Andersoil  on  ibc 
form  of  a  lease  proposed  by  Lord  Kaims,  509;  form 
of  that  lease,  511 ;  farther  observations,  524;  clause  in  a 
Berwickshire  lease  relative  to  the  mode  of  cropping,  528; 
danse  in  a  lease  regulating  .rent  by  fiar  prices  of  grain, 
550;  deed  of  restriction  for  same  purpose,  531 ;  heads  of 
dauses  which  may  become  necessary  in  leases,  suggested 
for  consideration  of  parties  or  their  agents,  5S6;  obligation 
to  grant  a  lease,  6S9 ;  minute  of  tack,  ib, 

diligence  on,  541 ;  example  of  a  registered  tack,  ib,; 
letters  of  homing  on  the  tack,  542 ;  observations,  546;  bill 
for  letters  of  caption,  ib, ;  letters  of  caption,  547;  observa- 
tioDs,  549. 

L^gal  diligence,  how  far  it  disqualifies  a  proprietor  ficom  grant* 
ing  a  lease,  94. 

Lessor,    See  Granier  of  a  leaie. 

Lessee.      See  Tenant 

Liferenter,  his  power  to  grant  a  lease,  109. 

»  whether  he  can  grant  a  lease  of  the  coal  or  odiar 

mineralfli,  109»  Note. 

Liferent  Lease  assignable*  149. 

jLi&rent  lease  may  be  subset,  155. 

effectual  to  a  tenant,  against  a  purchaser,  175. 


observations  on  the  English  liferent  lease,  ib.  JNoU, 


Lkigiosity,  its  effect  on  the  power  of  granting  leases,  95* 

■  >'  on  an  adjudication,  as  it  affects  the  assignatinn  to  a 

lease,  555;  as  it  affects  a  sulvlease,  562. 
Loqus  Poenitentiae,  an  explanation  of  the  term,  221. 

■  ■■     ■  allowed  in  a  verbal  lease,  220. 
Loss  of  the  .subject  by  accidental  fire,  192,  275. 

-*-  of  the  subject  of  lease  falls  on  the  proprietor,  275. 

M 

Manager,  power  of  naming  one  fiir  tenant's  infant  heir,  141. 
■I  ■  I  forbehoof  of  creditors,  where  assignees  and  sub^ten- 
.   ants  are  excluded,  155,  157,.  Nate, 

-  tenant's  power  of  naming  one  in  bia  own  absence, 


252. 


Jifanagemetit,  effect  of  eonditions  as  to,  63;  obligatioDs^  as  to« 
195,  et  seq*;  plan  of  eaforcing  it,  199. 

■  penalty  of  overploughing,  S02;  cases  of  penaltietf 
and  additional  rents,  ^01,  Note, 

Manure,  obligations  as  to,  256. 

Marches,  the  power  of  straighting  them,  l65. 

"  clause  reserving  power  to  straight  marches,  ib.  Note. 

Marriage  of  a  female  tenant  where  assignees  are  excluded^  iti 

e^ect,  147. 
Measurement,  description  of  the  subject  by  reference  to  a  pbo^ 

161.  Note. 
Mines  and  minerals,  a  reservation  of  them,  162. 

■  — — —  does  an  express  reservati(»i  of  them  free 
the  landlord  from  surface  damages^  ib. 

clause  reserving  mines  and  minerals^  wherq^ 


great  works  are  in  contemplation,  164,  Note. 

i  landlord^  independc 


of  a  written  resenration,  262^  ' 

'  question  as  to  the  marie  on  a  farm,  ti« 
■  I .         I  .iiri  question  as  to  pipe  clay,  264. 

searching  for  them,  ib. 


Minor,  lease  by  a  minor,  91. 

— — *  clause  of  the  lease  with  consent  of  a  curator,  •&• 

— — —  can  a  minor  pubes  receive  a  lease,  118. 

Minute  of  tack,  form  of,  539. 

Missives  of  lease  fbllowed  by  possession,  236>*  ei  seq. 

—— >  form  of,  539. 

Mutual  obligation  on  the  parties  to  fulfil  the  ocmditioos  re-> 

ciprocally,  210;  form  of,  i6.  Note. 
-  '  meaning  of  the  expression,  "  over  and  abofoe  perfoii>^ 

vuxtuce"  211. 

expense  of  rendering  an  obligation  eSecXvaH,  must 


be  modified  in  the  action,  and  not  lefr  to  be  drawn  from  the 
penalty  expressed  in  the  lease,  ib. 
■■■■  ■  clause  of  registration,  212. 

N 
NoN-ENTBt,  an  explanaticm  of  this  casualty,  52,  Note^. 
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Oath  of  party  cannot  support  verbal  lease,  220;  bu^  Will 
support  a  peiljllty  stipulated  to  be  paid  in  case  of  not  enter- 
ing into  the  lease,  225. 

■■  and  rci  intervenius,  their  effect  iii  supporting  a  verbiil 

lease,  241. 

Obli^tion,  hiiittial  ol>l]gatidns  of  landlord  and  tenant,  210. 

*■  '  to  pay  penalty  liinited  td  th6  actual  expense,  211; 
**  over  and  above  performance,"  ib, 

■■  ■    ■    clause  of  registration,  2 1 2f. 

■■  to  grant  a  lease,  its  effect,  227 ;  form  of,  639* 

■  opinion  of  Craig  on  this  point,  ib.  J^ote. 
■■  opinion  of  Mr.  Ei^khie,  ib.  Note. 

——  equivalent  to  a  tack  whto  followed  by  possession,  & 
*'  '  ■  ■'  affecting  the  landlohl,  though  not  ^pressed,  248. 

■  to  give  possession^  t6. 

<»"  ■    '■■  pa^tit  o£ the  tenant  to  remove  possessors,  ib. 

■  to  deliver  the  houses  in  a  tenantable  (50ddition,  250. 

■  »■  ■  to  pay  the  public  burdens,  ibi 

■■■  the  teinda  a  burdeti  on  the  landlord,  t6. 

^'  affecting  the;  tenailt,  independently  of  stipttlatioiv  251jr 

>  to  enter  and  stock  the  farm,  ib» 

•  ■■  caaes  in  illustration,  ib.  Notes* 

•  to  possess  and  labour,  252. 


^K. 


cases  in  illustration,  ib.  NoHs^ 

to  consume  the  straw  on  the  giVmnd,  I&. 

as  to  straw  and  fodder,  cases,  254,  255,  Notes. 

effect  of  this  on  the  last  crop,  9i55. 


Optional  lease  either  for  a  cettain  time  or  a  liferent^  17$* 
Orchards  protected  by  the  act  1698>  c.  16,  26d. 
Ordinary  endurance,  a  lease  of,  what  held  to  bei  IBS,  Nole^ 
Outgoing  tenant,  whether  he  may  di8p<>se  of  straw,  255;  or  of 

dungi  256. 
Out-putting  and  in-putting  tenaifta,  effcxA  of  this  power,  254. 
Ovtr  and  aboveperformance,  meaning  of  the  expre8si<»fr2Ih 

P 

ffiNALt^t,  ({uestioils  abQttt  penalties  and  additional  rent^  20I| 
'    Notes. 


IhitnAty,  for  failure  to  implement  a  verbid  leade  proveable  bf 

.    oath  of  paity,  225. 

^'  a  higher  rent  stipulated  in  case  the  tenant  shall  remain 

in  possession  after  a  certain  time,  not  considered  as  a  peito 

ally,  208. 
— « — —  h<Jw  lirtlted,  211. 


Perpetual  lease  good  against  granter  and  bis  heirs,  73. 
Petition  for  sequestration  of  a  tefiant's  effects,  572. 
Planting  on  a  farm  belongs  to  tlie  landlord,  266* 

— : -.  reserved  power  of,  l65. 

Poinding,  schedule  of  the  poinded  effects^  56t« 
Possession,  the  tenant  must  be  in  possession,  45. 
■■  without  possession,  cannot  compete  with  A  pur- 

chaser, ib. 

must  have  taken  place  bdbre  the  right  of  the  pur^ 


chaser,  46. 

where  the  lease  is  given  to  a  tenant  already  in  pos^ 


session,  40. 

commencing  before  the  expiration  of  the  old  lease 


effectual,  47* 

commencing  on  a  new  I^se  at  the  expiration  of  Chtf 


old  one,  ib, 

where  no  possession  has  followed  on  the  new  leaac 


ineffectual,  48^ 

renewal  of  a  lease^  by  an  heir  Of  entail,  during  the 


currency  of  the  old  one,  ib.  et  seq, 

■  not  necessary  in  a  question  with  an  heir^  74>  ei  seq* 
necessary  on  a  lease  by  an  heir  of  entail^  during  the 


Ufe  of  the  heir,  105. 

reserved  poVer  of  resuming,  166. 

^  its  effect  on  an  informal  lease,  ^S6i  et  seq. 

by  the  hair  of  a  tenant  carries  right  to  the  lease 


without  service,  S99 ;  it  gives  him  a  right  also  to  assign,  400« 
Possessory  judgment,  remarks  on  the  nature  of,  75. 

^ >  effect  of  this  in  the  Scottish  lease,  76,  et  seq. 

Postponement  of  terms  of  payment  of  rent,  ^ects  on  rights  at 

heir  and  executor,  176,  et  seq, 
Precaria,  form  of  it,  6. 

Precept  of  warning,  observatioaa  odl  it,  444;  form  o^  589« 
by  whom  granted,  H. 
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Freocpl,  eteeation  <rf;  447 ;  form  of,  591- 

Prerogative  process  of  the  Crown  defeats  Ae  right  of  hypo* 

thee,  807. 
Ihrescviption  of  rents  bjr  the  act  1669,  c<  9,  436. 
Prohibition  to  assign,  125,  138,  ei  seq. 
Phnrogation  of  a  lease  without  possession  ineffectual  against  a 

singular  sttccesaor,  61. 
■p-         ■   ■  of  lease,  when  made  verbally^  good  only  for  a  year,  ^ 

221. 
Protest,  it  is  proper  where  the  tenant  has  demands  upon  the 

landlord,  which  may  be  the  ground  of  action  to  make  them 

under  form  of  notarial  protest,  496« 
■*■'     instrument  of,  against  a  landlord,  who  stops  a  poinding 

of  the  tenant's  effects,  565. 
Public  burdens  pAid  by  the  tenant,  in  what  mftnn^r  they  ou^ 

to  be  settled  by  the  tenant  and  landlord,  494. 
Pufdiaser,  hbw  far  aflkitdd  by  the  conditions  of  the  lease,  58. 

■  ■  ■  effect  of  informal  lease  in  question  with,  242. 

R 

Bankiro  and  sale,  its  effect  on  ib»  power  <^  setting  lease;, 

96» 
Reddendo,  comnlon  to  the  ancient  leases,  8. 
ReilfUerventus,  an  explanation  of  the  term,  2214 
'■■■>i      ■    ■'     ■     efibct  of  in  supporting  a  Yeibal  lease,  241, 324i 
Registration,  clause  pf,  212^ 

fotm  of  the  clause,  t£.  Note, 
origin  of  it,  Uf. 
'         Dirleton's  account  of  it,  213. 

■  '  clause  for  preservation,  346. 

■  form  of  the  extract  of  a  registered  tack,  541. 
Relocation  tacit,  iU  nature,  &c.  497* 

ftetxioval,  term  of,  450. 

Removing,  oblig)Eltion  td  rehlorvi^,  205 ;  form  of,  t5.  Nate. 
— — —  cbiusein  Act  of  Sederunt  1 756  relative  t6  renloVings,  «6. 
enforced  by  an  additional  rent  in  caseof  not  removing. 
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206. 

—  —  form  of  the  clause,  iB,  Note. 
■-'    *-'■  form  of  the  dauSer  lUSckttttiM^  to  txmd  Kaitas's  idea o^ 

this  obligation,  207^  Note;  compkrison: of  tile  two  jplSfii^ 
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>406;  inifaince  of  the  higher  rent  being  'sandianed^  and 

not  considered  as  a  penalty^  209* 
JUmoovimg  at  the  instance  of  a  tenant  against  possessors,  248. 
■■  difference  bet^veen  a  tenant  holding  a  lease  for  19 

.  years,  and  for  a  longer  period^  249* 

■  ■       actions  of,  43$ ;  forms  of,  587» 
'*    "    ■  history  of  remoYings,  t6. 

■  Mf.  Ross's  commentary  on  the  statute  1555,  c.  39>  441. 
the  improvement  introduced  by  the  statute,  442. 

the  incoiivenfencies  of  the  act  paved  the  way  for  the 


Act  of  Sederunt  14th  December  17511,  442. 

^    advantages  of^the  Act  of  Sederunt,  443. 

-t-  .i     ■  form  of  the  removing  under  the  statute  1555,  444; 

terms  of  the  statute,  587* 
— = —  the^  precept,  ib.;  form  of,  589;  letters  of  supplement 

of,  593. 
■   ■         tinder  the  Act  of  Sederunt  where  the  tenant  is  bound 


;  by  his  lease  to  remove,  452,  ef  seq, 

where  the  tenant  is  not  bound  to  remove  without 


warning,  459« 
*»i   ■■  '■  defences  against  the  action  of,  463. 
— — -  caution  must  be  found  for  the  violent >  profits,  ib, 

effect  of  the  cautionary  obligation,  464. 

»"  >■      defences  from  the  state  of  the  pursuer,  465. 
■  case  of  a  purchaser  before  completing  his  title,  a5. 

when  the  pursuer  dies,  what  title  is  requisite  in  the 


heir,  469* 

■  ■       defences  from  the  state  of  the  defender,  470. 

■  ■■  that  the  defender  is  a  sub«tenant  or  assignee  unwarned^ 


471. 


— <i— •  that  the  principal  tenant  has  not  been  called,  472. 

■  ■    defences  on  the  period  and  nature  of  the  tenant's  pos- 
session, 473. 

entitled  to  an  away-going  crop,  473,  et  seq. 

•  defences  in  the  case  of  a  liferent  lease,  477* 
where  the  liferent  tacksman  has  been  in  possession,  tb, 

■  Craig's  opinion  on  the  right  of  the  liferenter,  ib.  Note, 
cases  to  prove  that  the  representatives  of  a  liferent 


tacksman  may  be  Bummariiy  removed,  478,  et  seq.  Notes, 

2  u 
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Removing^  situatian  of  that  part  of  the  crop  sown  by  die  lifisreilU 

tenant,  479* 
-^"^  •—  the  sub-tenants  of  a  liferent-tenanty  cannot  be  timinia* 

rily  removed,  480. 
— — — —  leases  for  the  lifetime  of  the  granter,  are  not  to  be  put 

on  a  footing  with  liferent  leases,  483^  Note, 
■       recapitulation  of  the  defences  of  the  heir  of  a  liferents 


tenant,  484. 

— —  of  the  sub-tenant,  485. 

OR  the  promise  of  the  tenant,  487« 

decree  of,  489. 

an  example  of  an  ancient  decree  of  remoring  tenant* 


on  account  of  their  not  labouring  and  improving  their  land» 
from  Muratori,  A.  D.  851,  Appendix;  I.  501. 
— *«  homing,  en  a  decree  of  removing,  597* 

summons  of,  under  act  1555,  595. 

letters  of  ejection,  599 ;  procedure  thereon,  60l, 

summons  of  before  the  SheriflT,  under  Act  of  Sederunt 


■• 


14th  December  1756,  605 ;  procedure,  606,  et  seq. 
'  bond  of  caution  for  violent  profits,  606. 
homing  undev  the  Act  of  Sederunt  on  an  obligation  to^ 


remove,  608. 

execution  and  procedure  thereon,  610. 

execution  of  precept,    447;   form  of,   591;  days  oC 


warning,  448;  term  of  removal,  450. 

exceptions  to-  the  necessity  of  judicial  wavning,  488> 


Notes;  urban  tenements,  48 9>  Notes;  grass  parks  let  fbom 
year  to  year,  i 
Rents,  lease  of  rents,  does  not  fall  under  ^e  act  1449, 29-  ' 

necessary  to   a  valid   lease,   30;    excepting  questions 
with  granter's  heirs,  74. 

may  be  in  grain  or  in  services,  31,  ct  seq. 

may  be  below  the  true  value,  32, 

obligation  to  pay  rent^  175. 

clause,  binding  the  tenant,  ilk  Nofe^ 

payment  of  it  as  it  effects  the  landlord's  right  of  suo* 
cession,  176. 
—  as  it  affects  the  tenant's  right  of  succession,  176* 

anticipation  of,  176, 177;  postponement,  t6> 

payment  enforced  by  a  penalty^  1 80. 


Itenty  made  to  bear  interest,  180. 
payable  at  London,  ib, 
payable  in  grain,  ih, 
'         cautioner  paying,  entitled  to  assignation  to  hjrpothec,  181. 
—  —  effect  of  paying  it,  before  it  becomes  due  in  the  view  of 
a  competition  of  creditors,  1 82. 

a  power  of  retaining  it  in  payment  or  security  of  debt, 
60, 185. 

is  one  of  the  requisites  in  a  lease  under  the  act  1449,  ib. 
effect  of  an  irritancy,  in  case  of  the  rent  running  in  ar- 
rear,  tB. 

—  payable  free  of  all  demands^  has  not  the  effect  of  throw- 
ing the  feu-duty  on  the  tenant,  186. 

actions  for  recovering  rents;  417. 

quinquennial  prescription  of,  436. 

division  of  between  heir  and  executor  of  landlord,  366; 
rule  as  to  rents  of  houses,  378,  Note;  between  heir  and  ex- 
ecutor of  tenant,  395,  et  seq, 

—  deed  of  restriction  of,  on  occasion  of  depression  of  price 
of  grain,  531. 

clause  regulating  it  by  fiar  prices  of  grain,  530. 

Renewal  of  lease,  effectual  against  heirs,  though  granter  pre- 
decease term  of  entry,  57. 

Rental,  judicial,  effect  on'  a  verbal  lease,  223. 

Repairs  made  during  the  lease,  and  to  be  repaid  to  the  tenant 
at  the  end  of  the  lease,  195. 
effect  of  conditions  as  to,  64. 
obligations  as  to^  186,  ei  seq. 

Requisites  of  lease  under  1449,  27,  et  seq. 

jRw  wm  sunt  txtegrasy  an  explanation  of  the  term,  221. 

*—  effect  on  a  verbal  lease,  224, 241. 

Res  perit  domitio,  explanation  of  this  maxim^  in  questions  be- 
tween landlord  and  tenant,  193,  Note. 

Reservation  in  fiivour  of  the  landlord,  161. 

.. of  powers  of  straighting  marches,  feuing,  ftc.  164, 

165,  Note. 

Restriction  of  rent,  deed  of,  on  occasion  of  depression  in  value 
of  agricultural  produce,  531. 

Resuming  possession,  reserved  power  of,  166. 

Retention,  power  of  retaining  rent  given  to  a  tenant,  183 ;  in 
security  of  debt,  60. 
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Retention^  of  the  crop  necessary  to  give  eflbct  to  the  lig^  tf 

hypothec,  282. 

m good  against  a  purchaser,  285. 

»  to  render  it  effectual,  requires  a  power  of  reclaiming 

the  subject  of  the  hypothec  where  it  has  been  carried  oflf^ 

SOS. 
m  ■  the  effects  must  be  reckimed  de  recenU,  ib, 

when  the  effects  are  carried  off  by  diligence,  they 


cannot  be  brought  back  without  the  interposition  of  a  Jadg^ 
804. 

not  effectual  against  the  prerogative  process  of  the 


Crown,  807 ;  nor  against  £urm  servants'  daim  for  wage^ 
812. 

the  landlord's  right  of  retaining  the  tenant's  crop^  m^ 


der  his  right  of  hypothec,  421. 

objections  by  the  tenant,  that  there  is  sufficient  on  the 


farm,  ib, 

that  the  tenant  is  willing  to  find  caution,  ib. 


— »  that  the  tenant  is  willing  to  pay  the  victual  rent,  422. 
actions  competent  to  the  creditors  of  the  tenant  arising 


from  the  retention  of  the  landlord.  422;    See  Ut^fothe  •  . 
tUghts  retained  by  the  landlord,  262. 
—  of  the  parties  to  the  lease,  independently  of  stipulationj 

247. 
B4MdB,  reaervted  power  of  making,  165* 

.   S 

Sale,  Judicial,  effect  of  prooeaa  on  the  power  of  granting 
leases,  9^.  '' 

Sea-ware  for  making  kelp,  not  given  to  tbe  tenatit  without  a 
special  agreement,  278. 

Security  for  a  debt,  cannot  be  given  in  the  form  of  a  lease,  60. 

Sequestration,  its  effect  on  the  power  of  granting  leases,  96,*  99- 

■  of  the  cattle,  secures  the  hypothec  over  the  indivi- 

duals, t90y  426.   See  Hypothec. 

>■  procedure  on  the  petition  of  seque8tration>  427* 
•— ^  of  a  tenant's  effiecta,  form  of  petition,  572. 
deliverance  on  the  petition,  ak)d  charge  by  the  ases* 


ft» 


senger,  574. 

■   •■■■  ■■  inventory  of  the  cattle  and  effects,  575* 


ivmsx.  661 

fleqiialralacnii,  nuretntile,  means  by  which  tibe  kndlord  vm$ 
render  his  claim  for  arrears  of  rent  effectual  i^iamat  die 
trustee  for  the  creditors  of  tenant,  S06,  Noie. 

«^— —  petition  fbr^  of  tenant's  efiects^  d7S. 

'  befove  the  boresi  eourt»  586. 

Servants,'  farm,  preferable  for  wages  to  the  hmdlord  mader  hfm 
potbee,  312,  Notes. 

Service,  the  nature  of  the  title  in  the  person  of  the  tenant^t 
heir,  with  a  view  tocarrying  his  interest  in  the  lease,  399*' 

Servitudes  and  Commonties  attached  to  the  lands,  are  enjoyed 
by  ^e  tenant,  l68« 

Solemnities  necessary  at  executing  the  lease,  216,  et  seq.; 
when  wanting  in  the  written  lease,  its  effects,  228. 

■■  argument  on  this  point,  299>  Note. 

Statute  of  the  lease,  as  affected  by,  2I>  et  eeq* 

Statute.    See  AcL 

Sterility  frees  the  tenant  from  the  obligation  to  pay  rent,  ^27* 

■  opinions  of  lawyers  on  the  subject,  819* 

— —  when  the  subject  of  the  lease  is  destroyed,  822. 

■  where  it  is  doubtful,  whether  it  be  loss  of  the  subject 
or  of  the  profits  only,  t6. 

■■  cases  illustrative  of  thi^  828,  S%5^  826. 

can  the  tentfit  daim  from  the  landl(«d  his  improve» 


ments?  826. 

where  the  produce  of  the  fimon  has  been  destroyect 


827>  et  seq, 
Stoicking  and  bbouring  of  the  &rm,  tenant's  obligation  as  to, 

251,  407. 
Storms  of  unusual  violence  not  in  contemplation  of  the  parties 

to.  the  contract  of  lease*  and  therefore  their  effects  must  be 

repaired  by  the  landlord,  191. 
Straw  and  dung,  tenant's  obligation  as  to,  258,  256. 
Subject  of  the  lease,  description  of  it,  160.  • 

Sub-lease,  150,  356. 

■  power  of  subsetting,  where  the  lease  is  for  a  Ibnger 
space  than  19  years^  53. 

■  form  of  the  sub-lease,  357,  Noie. 
— — • —  subject  of  a  sub-lease,  859. 

*■  ■'        power  of  the  granter  of  a  sub-lease,  360. 

a  sub- tenant  in  possession  cannot  be  hurt  by  the  act  of 


the  principal  tenant,  36l. 
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Sab-leue,  possession  necessary  to  ooniplete  the  sob-lease,  S&t. 
■I  obligation  on  the  sub-tenant  with  r^crard  to  the  pay* 

ment  of  his  rent,  and  the  grounds  on  which  he  will  be 

obliged  to  repay  to  the  landlord,  S63. 

his  power  of  removing  possessors,  864. 


Subscription,  execution  of  a  deed  by,  21 6 
initial,  218. 

■  by  a  mark,  &c.  tt. 

Subsetting,  tenant's  power  c^^  110,  150,  ef  teq, 

*■■  effect  of  the  power  of  outputting  and  inputting  ten- 

ants, 154. 

Sob-tenant,  the  tenant's  power  of  disposal,  142. 

Sub-tenants,  where  excluded,  may  the  tenant  or  his  creditors 
appoint  a  mani^ger,  145 . 

Succession  of  the  landlord,  as  affected  by  the  terms  at  which 
the  rent  is  made  payable,  I76. 

•: of  the  tenant,  as  affected  thereby,  1 78. 

■  the  landlord's  and  tenant's  right  of,  ^^$, 

the  right  of  succession  to  the  routs  due  to  the  land- 
lord, ^m. 

the  rule  on  which  the  interests  f£  the  heir  and  exiecu- 


MM 


tor  of  the  landlord  is  settled,  36?, 

difference  in  corn  and  grass  &rms,  369,  57^ 

cases  on  this  point,  S69,  S76. 

points  fixed  by  the  cases,  S77. 

rule  as  to  house-rents,  378,  Nole, 

the  rule  when  the  lands  are  in  the  natural  possession 


of  the  landlord,  383. 

sown  crop  to  whom  does  it  belong,  ^%Z  ;  is  any  rent 

111      1  ^v         1       •  ^_-_ 


demandable  by  the  heir,  385. 

to  whom  does  sown  grass  belong,  ^^^. 

points  fixed  in  regard  to  the  succession  of  the  proprie- 


.  tor,  389. 

■  the  tenant's  succession,  390. 

—  the  order  of  succession  of  the  lease  amongst  the  heirs 

at  law  of  the  tenant,  39 1. 

a  lease  not  held  to  be  conquest,  392,  et  seq. 

collation  admitted  on  tlie  tenant's  succession,  Sgs. 

right  of  the  heir  and  executor  in  the  tenant's  rights  in 


the  lease  of  the  farm,  395. 
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JSpoeessimiy  tent  payable  by  the  executor  of  the  tenant^  for  what 

has  been  soiyn  in  the  lifetime  of  the  tenant^  ib. 
■  •  effect  of  anticipating  the  rents  on  this  question,  39S» 

Summons  of  declarator  of  irritancy^  on  account  of  the  tenant's 

subset,  558* 

'         for  non-payment  of  rent,  559^  , 
*  on  the  Act  of  Sederunt  14th  December  1756,  for  ar-^ 

rears,  561. 
■'  against  a  tenant  for  not  stocking  and  possessing,  549« 

■'"  on  the  act  I698,  c.  I6,  for  preserving  wood,  559. 

for  damages  for  trespasses  by  cattle,  and  for  trees  eat 


and  destroyed,  555. 

at  the  instance  of  a  landlord  against  a  creditor '  of  th« 


tenant's  for  carrying  off  the  tenant's  effects,  569. 

at  the  instance  of  a  creditor  of  the  tenant*^,  whose 


diligence  has  been  interrupted  by  tiie  landlord,  571* 

before  the  Sheriff  for  forcing  a  tenant  to  find  caution 


for  five  crops,  under  the  Act  of  Sederunt  1756,  577- 
■'        bond  of  caution  under  the  act,  579* 
of  removing  before  the  Court  of  Sessicm  en  the  act 


1555,  595. 

for  rent  before  the  landlord's  baron  court,  582. 

of  removing  before  the  Sheriff  on  the  Act  of  Sederunt 


1 756, 605. 

Superior,  not  affected  by  the  act  J449>  59. 
Supplement  letters  in,  of  a  precept  of  warning,  59$. 


Tack.    See  Lease, 

Tacit  relocation,  its  nature  and  effect,  497. 

Tenant,  his  power  of  assigning,  144,  et  seq, 

■         his  power  of  assigning  with  the  landlord's  consent,  145« 

SS7. 

his  power  of  appointing  a  manager,  154,  252. 

obligations  on,  as  to  repairs,  &c.  I80,  et  seq. 

as  to  management,  195,  et  seq. 

his  obligation  to  remove,  205. 

his  power  to  pursue  a  removing,  248. 

oblii^ations  affecting  hikn  independently  of  8tipulati(m« 


S51>  et  seq. 
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Sbniit^  his  obt^tion  to  ocHMume  the  BtTftW  aad  ky  tbl^di^^ 
the  lands^  ^58,  256. 

hit  power>of  cutttngword,  70« 
hk  power  of  BubsflttiQg>  150< 
who  b  capable  of  holding  a  ^ase^  US. 
a  lease  to  a  single  tenant,  1^. 
to  joint  tenants,  121.  f       ^      . 

where  a  company,  124. 
his  obligation  to  pay  vent,  175. 
the  rights  acquired  by  him,  319* 
his  right  to  the  fruits,  ife^ 
actions  at  his  instance,  493. 
Terms  of  payment  of  lent,  their  effect  cm  the  suooessimi  of  th« 
landlord,  176. 

on  the  soooession  of  the  tenant,  178* . 
as  affected  (when  foremaOed]  by  the  constitution  of  a 
Bferent,  179- 

as- affected  (when  foremailed)  by  an  entail,  179* 
of  payment,  their  effect  on  the  righ£  of  hypothec,  by  an* 
«  tidpftting  or  postponing  them,  1 79»  ^  ^- 
Testing  clause,  214. 

f<nrm  of  the  clause^  ib.  Ncta. 

parts  of  which  this  clause  consists,  215. 
manner  of  executing  the  deed  by  the  subscription  of  tbe 
parties  and  witnesses,  21 6.  ^ 

particulars  relative  to  the  instrumentary  witnesses,  217, 
Timber,  growing  timber  belongel  to  the  landlord,  266. 
Trustee  for  creditors  of  tenant  under'  mercantile  sequestra* 
tion,  if  possessing  the  tenant's  &rm  for  behoof  of  die  credi- 
tors, may  be  removed  under  the  Act  of  Sederunt  14th  De- 
cember 1756,  unless  he  pays  up  all  arrears  of  cent,  SOQ, 
Note. 
Tutor,  his  power  to  set  leases,  110. 
«-—  action  before  the  court,  necessary  tt  empower  hiin  to 

grant  leases  of  longer  endurance  than  his  office.  111. 
Tutory,  expiration  of  the  office,  its  effect  on  a  lease  granted  by 
a  tutor,  92.  ^  . 


U 

U«m  and  enjoyment  of  the  fknn  due  to  the  tenant,  SS9. 
Urban  tenements,  landlord's  hypothee,  in  2^  Nciet. 

jadSdal  wamii^  to  remove  not  necessary  in,  489. 

Verbal  Lease,  Sl^. 

«»... effect  of,  by  the  law  of  Scotland,  220. 

■    I  effect  where  podsessi^A  has  followed  cm  the  Verbal 

lease,  221. 

prorogation  for  more  than  a  year,  cannot  be  con- 


stituted verbally,  221, 222. 

« lease,  the  terms  of  whidi  are  proved  by  a  signed 


deposition^  is  still  only  a  verbal  lease,  222 

^—  when  things  are  not  entire,  223,  ef  sef, 

damage 


not  been  supported,  225. 

efleet  of  a  gntssum  on  a  verbal  lease  in  a  question 


with  the  landlord,  226,  Not£t. 

m.mm^_ —  fcdlowed  by  possession,  not  eflectual,  24K 


W 

Warning,  days  of  warning,  448. 

.1^  I   ■        precept  of,  under  the  act  1555,  c.  89f  589* 

■I    .  ,.      copy  delivered  to  the  tenant,  SQO. 

I    ■  ■  copy  for  the  diurch  door,  591*    - 

m  I  execution  of  the  officer,  ib, 

■  letters  of  supplement,  593. 

Warrandice,  clause  of,  174, 344. 

■  ■■■■'■  of  assignation,  is  fiom    lact  and   deed  only, 

345. 
Way-going  crop,  the  tenant's  right  to  it,  473. 
Whitsunday,  act  I690,  c  89,  fixing  the  term  of,  448. 
Witness  instnimeutary,  to  a  subscription,  217- 
Wood,  the  tenant's  power  of  cutting,  70. 
■'  natural  protected  by  the  act  I698,  ih.  266. 

■I         actions  for  cutting  wood,  411,  ei  teg.    Forms  of  these 

actions^  552. 


.^"IF" 
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Written  lease  infomul,  not  followed  by  possessioa,  i 

when  followed  by  poesesaton,  234. 

recapitulation,  HB. 

Writing,  obligatioa  to  grant  &  leaw,  ^7,.589. 
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